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TO 

THE  HON.  SAMUEL  JONES, 

ONB    OF    THE    JUDGES    OF   THE    COUET    OF   APPEALB, 

LATE  CHANCELLOB  OF  THE  STATE  OF  NEW  YORK, 

AND     SINCE    CHIEF    JUSTICE     OF  THE    SUPERIOR    COURT 

OF  THE 

CITY  OF  NEW  YORK ; 

▲8  A  TOKEN  OF  RESPECT  FOR   HIS  ABILITY  AND  INDEPENDENCB 

AS  A  JUDGE, 

BIS  PROFOUND  LEARNING  AND  SCIENCE  AS  A  JURIST, 

AND   HIS    ELEVATED   PERSONAL   QUALITIES   IN    PRIVATE 

AS   WELL  AS    PUBLIC   LIFE, 

THIS  WORK 

IS,  BY  HIS  KIND  PERMISSION, 
MOST   RESPECTFULLY   INSCRIBED. 

BY 

THE  AUTHOR. 


ADVERTISEMENT. 

The  following  work  is  intended  as  a  St/nopsis  of  aB 
the  decisions  of  our  late  Court  of  Errors,  which  have  from 
time  to  time,  reversed  those  of  the  Supreme  Court  and  of  the 
Court  of  Chancery,  from  the  commencement  of  our  State 
Reports  until  the  Court  of  Appeals,  under  the  Constitution 
of  1846,  was  substituted  in  its  place.  A  comparative  view 
of  the  grounds  of  decision  in  each  case  in  the  court  below, 
and  of  reversal  in  the  Court  of  Errors  is  given ;  with  a 
brief  statement  of  the  facts  and  circumstances  whenever  it 
appeared  necessary  to  a  clear  comprehension  of  the  princi- 
ples of  the  decision,  or  to  elucidate  their  application.  It 
has  been  attempted  to  present  a  condensed  view  of  the 
whole  jiuisprudence  embodied  in  the  Reversals  of  our  late 
Court  of  Fmal  Appeal.  The  substance  of  the  decisions  of 
the  respective  courts,  has  been,  whenever  practicable,  given 
in  the  language  of  the  judges'  opinions. 

'\  he  cases  reversed  by  the  Court  of  Errors,  during  the 
whole  period  of  its  existence,  as  reported  in  that  court  and 
in  the  courts  below,  and  scattered  through  ninety  vol- 
umes of  reports,  are  here  collected  into  one  compend.  If 
no  other  merit  be  awarded  to  this  labor,  it  is  hoped  that  it 
will  at  least  deserve  the  credit  of  having  furnished  a  conve- 
nient clue  to  the  cases  themselves,  and  a  correct  index  to 
the  subjects  of  adjudication. 

{I^  The  occasional  notes  appended  and  observations 
hazarded  by  the  author,  are  indicated  by  the  sign  prefixed 
to  this  sentence. 


CHANCELLORS. 

OF  THE  STATE  OF  NEW  YORK, 


FROM  1777  TO  1848. 


Bobert  B.  Livingston, 
John  Lansing,  Jun. 
James  Kent, 
Nathan  Sanford, 
Samnel  Jones, 
Reuben  H.  Walworth, 


appointed 


October  17,  1777 

October  28, 1601 

February  26,  1814 

January  27,  1823 

January  27, 1826 

AprU  19,  1828 


The  tenn  of  office  of  Ch.  Walworth  will  expire  by  the  limiution  in 
the  new  coDstitution  on  the  first  day  of  July,  1848. 


JUDGES  OF  THE  SUPREME  COURT, 

FROM  1777  TO  1848. 


Jcbxk  Jay, 
Richard  Morris, 
Bobert  Yates, 
John  Lansing,  Jim. 
Morgan  Lewis, 
James  Kent, 
Smith  Thompson, 
Ambrose  Spencer, 


Chief  Justices. 
appointed 


October  17, 1777 

October  28, 1779 

September  28,  1780 

February  16, 1798 

October  28, 1801 

July  2, 1804 

February  25, 1814 

February  9, 1819 


Under  the  constitution  of  1821  which  went  into 
operation  on  the  last  day  of  December,  1822. 
John  Savage,  appointed  January  29, 1823 


Till 


PUISNE  JUDGES 


Samuel  Nelson,  (vice  Savage  C.  J.  resigned,)  Oct  29,  1836 

Greene  C  Bronson,  (vice  Nelson  C.  J.  re- 
signed,) March  6,  1845 

Samuel  Beardsley,  (vice  Bronson  C.  J.  re- 
signed on  being  elected  Judge  of  Court  of 
Appeals.)  March^  5  1846 

The  term  of  Ch.  J.  Beardsley  and  his  aesociate  jneticea  expires  by 
constitatiooal  limitation,  on  the  1st  day  of  July,  1848. 


PUISNE  JUDGES  UNDER  THE  CONSTITUTION 


OP  1777. 


Robert  Yates, 
John  Sloss  Hobart, 
John  Lansing,  Jun. 
Morgan  Lewis, 
Egbert  Benson, 
James  Kent, 
John  Cozine, 
Jacob  Radcliff, 
Brockholst  Livingston, 
Smith  Thompson, 
Ambrose  Spencer, 
Daniel  D.  Tompkins, 
William  W.  Van  Ness, 
Joseph  C.  Yates, 
Jonas  Piatt, 
John  Woodworth, 


appointed        October  17, 1777 

September  28,  1790 

December  21,  1792 

January  29,  1794 

February  6,  1798 

August  9,  1798 

December  27, 1798 

\  January  8,  1802 

February  3,  1804 

July  2,  1804 

June%  1807 

February  8, 1808 

February  25, 1814 

March  27, 1819 

(By  the  ninth  article  of  the  new  constitution,  which  went 
into  operation  on  the  last  day  of  December,  1822,  the  com- 
missions of  all  persons  holding  civil  oj£ces  were  to  expire 
on  that  day ;  but  officers  then  in  commission  might  con- 
tinue to  hold  their  offices  until  new  appointments  were 
made.  Chief  Justice  Spencer,  Jndge  Piatt  and  Judge  Wood- 
worth  the  only  Judges  remaining  on  the  Bench  of  the  Su- 
preme Court  continued  to  bold  their  offices  until  the  29th 


PUISNE  JUDGES.  ix 

of  January,  1B23,  when  John  Savage,  Esq.  was  appointed 
Chief  Justice  and  Jacob  Sutherland,  Esq.  a  Judge.  Judge 
Wood  worth  received  a  new  conunission  on  the  6th  of  Febru- 
ary following ;  the  new  constitution  having  limited  the 
number  of  judges  to  three.  Chancellor  Kent  remained  in 
office  until  the  31st  of  July,  1823,  when  he  attained  the  age 
of  sixty  years,  the  period  limited  by  the  6th  Article  of  the 
constitution  for  the  tenure  of  the  office,  and  that  of  a  judge 
of  the  Supreme  Court.  Nathan  Sanford,  Esq.  was  appoint- 
ed Chancellor  January  27, 1823 ;  but  did  not  take  the  oath 
nor  enter  on  the  duties  of  his  office  until  the  1st  of  August 
following.) 


PUISNE  JUDGES  UNDER  THE  CONSTITUTION 

OP  1821. 

Jacob  Sutherland,  appointed  January  29,  1823 

John  Woodworth,  February^  6,  1823 

William  L.  Marcy,  (vice  Woodworth  J.  re- 
signed,)  January  21,  1829 

Samuel  Nelson,  (vice  Marcy  J.  resign- 
ed,) February  21,  ISil 

Greene  C.  Bronson,  (vice  Sutherland  J.)     October  21j  1835 

Esek  Cowen,  (vice  Nelson  J.  made  C.  J.) 

September  21, 1836 

Samuel  Beardsley  (vice  Cowen  J.  de- 
ceased) February  20,  1844 

Freeborn  G.  Jewett,  (vice  Nelson  C.  J.  re- 
signed on  being  appointed  a  Justice  of 
the  Supreme  Court  of  the  U.  S.)  March  20,  1846 

John  McKissock,         )  ,  ,     |j>^-r 

Frederick  Whittlesey, )  "^^^^    ^^ 

Vice  Bionson  C.  J.  and  Jewett  J.  elected 
judges  of  the  Court  of  Appeals  under  the 
new  constitution  at  the  first  election  in 
June,  1847. 

B 


X  PUISNE  JUDGES. 

a3*  The  Hon.  John  Woodworth  of  Albany  is  the  only 
isurvivor  of  the  Justices  of  the  Supreme  Court  under  the  con- 
stitution of  1777;  Justices  Sutherland  and  Cowen,  the 
only  deceased  members  of  the  Supreme  Court  under  that  of 
1821. 

On  the  adoption  of  the  present  constitution,  the  legisla- 
ture which  convened  in  January,  1847,  provided  for  the 
organization  of  the  Court  of  Appeals,  and  for  transferring  to 
it  the  business  pending  in  the  Court  for  the  Correction  of 
Errors  according  to  the  constitutional  provision,  and  there- 
upon the  court  ceased  to  exist.  Doubts  having  arisen  whe- 
ther it  could  exercise  its  judicial  functions  after  1st  of  Jan- 
uary, 1847,  no  further  proceedings,  in  the  way  of  hearing 
and  deciding  causes  then  pending,  took  place  before  it. 


JUDGES  OF  THE  COURT  OP  APPEALS  UNDER 

THE  CONSTITUTION  OP  1846. 

Elected  by  general  state  ticket. 

Freeborn  G.  Jewett,  of  Onondaga,  Chief  Judge 

Greene  C.  Bronsou,  of  Albany,  Associate  Judge 

Addison  Gardner,  of  Monroe,  do 

Charles  H.  Ruggles,  of  Dutchess,  do 

Judges  of  the  Coart  of  Appeals  ex  officio^  hiring  drawn  the  term  of  two 

years. 

Samuel  Jones,  of  New  York,  1st  District 

William  B.  Wright,  of  Sullivan,  3d  District 

Charles  Gray,  of  Herkimer,  6th  District 

Thomas  A.  Johnson,  of  Steuben,  7th  District 


JUSTICES  OP  THE  SUPREME  COURT  OP  THE 

STATE  OP  NEW  YORK. 


First  Judicial  District 
Samuel  Jones, 
John  W.  Edmonds, 
Elisha  P.  Huilbut, 
Henry  P.  Edwards. 

Second  Judicial  District. 
Seward  Barculo, 
Selah  B.  Strong, 
William  T.  McComi, 
Nathan  B.  Morse, 

Third  Judicial  District. 
Amasa  J.  Parker, 
William  B.  Wright, 
Ira  Harris, 
Malbone  Watson, 

Fourth  Judicial  District. 
John  WiUard, 
Daniel  Cady, 
Augustus  C.  Hand, 
Alonzo  C.  Paige. 


Fifth  Judicial  District. 
PhUo  Gridley, 
WiUiam  P.  Allen, 
Daniel  Pratt, 
Charles  Gray. 

Sixth  Judicial  District. 
Hiram  Gray, 
Eben  B.  Morehouse, 
Charles  Mason, 
William  H.  Shankland, 

Seventh  Judicial  Districts 
Samuel  L.  Selden, 
John  Maynard, 
Henry  Welles, 
Thomas  A.  Johnson, 

Eighth  Judicial  Districts 
James  Mullet, 
Seth  E.  Sill, 
Richard  P.  Marvin, 
James  G.  Hoyt. 


ABBREVIATIONS  USED  IN  THIS  SYNOPSIS. 


J.   C.   Reports  of  Cases  adjudged  in  the  Supreme  Court  of 
Judicature  of  the  state  of  New  York,  from  Janu- 
ary term,  1799,  to  January  term,  1803 ;  both  in- 
clusive j  together  with  the  cases  determined  in 
the  Court  for  the  Correction  of  Errors,  during  that 
period.    By  WilUam  Johnson,  counsellor  at  law. 
In  three  volumes. 
C.  R.  Reports  of  Cases  argued  and  determined  in  the  Su- 
preme Court  of  the  state  of  New  York.      By 
George  Caines,  counsellor  at  law.    In  three  vol- 
umes. Commencing  in  May  t»m,  1608,  and  end- 
ing in  November  term,  1 8Q$. 
C.  C.  E.  Cases  argued  and  determined  in  the  Court  for  the 
Trial  of  impeachments,  an4  the  Correction  of 
Errors,  in  the  state  of  New  York.    3y  George 
Caines.    In  two  volumes.    These  reports  com- 
mence in  February,  1804,  and  end  in  February, 
1805  ;  but  the  reporter  has  added  several  cases 
decided  in  that  court,  and  in  the  Supreme 
iCourt,  prior  to  that  time. 

J.  R.  Reports  of  Casps  argued  and  determined  in  the  Su- 
preme Court  of  Judicature,  and  in  the  Court  for 
the  Trial  of  Impeachments  and  the  Correction  of 
Errors,  in  the  state  of  New  York.  By  William 
Johnson,  counsellor  at  law.  In  twenty  volumes. 
Commencing  in  February  term,  1806,  and  ending 
in  January  term,  1823. 

J.  C.  R.  Reports  of  Cases  adjudged  in  the  Court  of  Chan- 
of  New  York.    By  William  Johnson,  counsel- 
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lor  at  law.  In  seven  volumes.  Commencing 
March  3,  1814,  and  ending  July  SQth, 
1823. 
Ciowen.  Kaports  of  Cases  in  the  Supreme  Court  of  Judica- 
ture,  and  in  the  Court  for  the  Correction  of  Er- 
rors of  the  state  of  New  York.  By  Esek  Cow- 
en,  counsellor  at  law.  In  nine  volumes.  Com- 
mencing in  May  term,  1823,  and  ending  in 
January  term,  1829. 
Hopkins.    Reports  of  Cases  in  the  Court  of  Chancery  of 

the  state  of  New  York,  during  the  time  of 
Chancellor  Saudford.    By  Samuel  L.  Hop- 
kins, counsellor  at  law.    One  vol.    Commen- 
cing April,  1823,  and  ending  in  1826. 
Wend.  R.  Reports  of  Cases  adjudged    in    the  Supreme 

Court  and  Court  of  Errors  of  the  state  of 
New  York.    By  John  L.  Wendell.    Twenty- 
six  vohunes.     Commencing  in  May  term, 
1828,  and  ending  in  1841. 
Hill  R.    Reports  of  Cases  adjudged  in  the  Supreme  Court 
and  Court  of  Errors  of  the  state  of  New  York. 
By  Nicholas  Hill,  counsellor  at  law.     Seven 
volumes.    Commencing  in  January  term,  1841, 
and  ending  in  1846. 
Denio.    Reports  of  Cases  adjudged  in  the  Supreme  Court 
and  Court  for  the  Correction  of  Errors  of  the  state 
of  New  York.    By  H.  Denio,  counsellor  at  law. 
Commencing  May  term,  1845,  and  still  contin- 
ued. 
Paige.   Reports  of  Cases  adjudged  in  the  Court  of  Chancery 
during  the  time  of  Chancellor  Walworth.     By 
John  Keyes  Paige,  coimsellor  at  law.    Ten  vol- 
umes.   Commencing  in  1828,   and  ending   in 
1846. 
In  all,  ninety  volumes. 
S.  C.     Same  case. 
S.  P.     Same  point. 
C.  P.    Court  of  Common  Pleas. 


xiv  ABBREVIATIONS. 

Ch.     Chancellor. 

Ch.  J.    Chief  Justice. 

J.    Justice. 

R.  L.    The  statutes  as  revised  by  Messrs.  Van  Ness  and 

Woodworth,  in  1813,  <<  Revised  Laws." 
R.  S.    Revised  Statutes  of  1830,  as  revised  by  Messrs.  John 
Duer,  John  C.  Spencer,  and  Benjamin  F.  Butler. 


TABLE  OF  CASES  REVERSED. 


Abraham  t.  Pleatoro.    Foreign  assignee  of  baokrapt,  166 

Adams  r.  RoekweU.    AdTerse  possession,  16 

Addiogton  t.  Allen.     Fraudulent  representation,  182 

Adams  t.  Hull.    Lease,  308 

Alexander  t.  Greene.    Action  on  the  case,  3 

Allen  ▼.  Soydam.     Bills  of  exchange  and  promissory  notes,  44 
Allen  T.  Merchants'  Bank  of  New  York.    Bills  of  exchange  and 

promissory  notes,  46 
Alston  ▼.  Mechanics'  Insurance  Company.    Fire  insurance,  295 
American  Insurance  Company  v.  Ogden  &  Macomb.    Maritime  In- 
surance, 263 
Anderson  ▼.  Roberts.    Fraudulent  conveyance,  174 

B 

Bartlett  t.  Crosier.  Action,  2 
Bank  of  America  ▼.  Woodworth.  Bills  of  exchange  and  promis- 
sory notes,  43 
Barheydt  ▼.  Barheydt.  Devise,  133 
Bailey  ▼.  Wakeman.  Evidence,  161 
Baker  v.  Stackpoole.  Partnership,  389 
Bayard  v.  Malcolm.  Pleading,  392 
Backus  V.  Richardson.  **  393 
Beebe  v.  Bank  of  New  York.  Chancery,  64 
Benson  v.  BoOes.  Landlord  and  tenant,  307 
Bergen  v.  Bennet.  Mortgage.  370 
Beekman  v.  Frost,  Goddard  &  Kellogg.  Mortgage,  378 
BemnsT.  Beekman.  Replevin,  406 
Bloodgood  V.  Mohawk  and  Hudson  Rail  Road  Company.    Consti- 

tutionallaw,  118 

Boyd  V.  Weeks.    Bail  in  error,  38 

Bogart  ▼.  Hertell.    Exeootora  and  administrators,  166 


XVI 


TABLE  OF  CASES  REVERSED. 


Bromagham  t.  Clapp.    Adverse  poaeeasioD, 
Bradford  t.  AltNtny  Dutch  Church.    Agreement, 
Bradahaw  ▼.  Rogers.    Conatitutiona]  law, 
Bryce  ▼.  Rennie  &  Brooka.    Lieu, 
Butler  T.  Mayor,  &c.,  of  New  York.    Arbitration, 
Bnah  v.  Livingston.    Usury, 


10 

10 

101 

390 

39 

550 


Canal  Appraisers  ▼.  The  People  ex  rel.  TibbeU.    Canal  appraiaera 

and  Canal  Commissioners,  %l 

Cartlege  t.  Weat.    Leaaed,  300 

Chapman  t.  Hamraeraley.    Appeal,  2d 

Child  ▼.  Starr.    Deed,  130 

Church  y.  Bedient.    Maritime  inauranee,  346 

Chamberlim  y.  Gorham.    Pleading,  395 

Champlin  ▼.  Jones.    Trusts  and  trnatees,  546 

Clute  ▼.  Robinson.    Chancery,  65 

Clowes  V.  Dickinson.        **  73 

Clark  ▼.  The  People.    Constitutional  law,  119 

Close  T.  Stewart.     Pleading,  396 

Clason  (In  re)  v.  Shotwell.     Writ  of  error,  565 

Constantino  v.  Van  Winkle.     Deed,  131 
Cole  &  Thurman  ▼.  White.    Fraudujpnt  possession  of  chattels,        179 

Cutter  T.  Doughty.    Devise,  134 

Cuyler  v.  Bradt.    Tenancy  in  common,  469 

D 
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do. 
do. 
do. 
do. 
do. 
do. 
do. 
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Kane  t.  Whittiok,  8  Wend.  319.  Appeal  diamiBsed. 

King  and  Ferplanok  t.  Root,  4  Wend.  113.  Aflinned. 


Lanatng  t.  Goelet,  9  Cow.  346.  do. 

Lanaing  t.  Smith,  4  Wend.  9.  do. 

Law  ▼.  Jackaon,  ex  dem.  Lanaing,  9  Cow.  64 1 .  do. 
LawT.  Jackaon  ex  dem.  Lanaiog,  8  Cow.  746.  Motion  to  withdraw  aa* 

[aignment  of  errora. 

Leake  ▼.  Woolaey  and  othera,  1  C.  C.  E.  82.  Affirmed. 

Lifingaton  t.  De  Laney,  11  J.  R.  537.  do. 

Livingston  t.  Bjrrne,  11  J.  R.  655.  do. 

livingaton  ▼.  New  York  Corporation,  8  Wend.  85.  do. 

Livingaton  T.  Harria,  11  Wend.  339.  do. 
Litiogaton'a  ex*ra.  t.  Van  Renaaelaer'a  adm^ra.,  6  Wend.  63.      do. 

Loomia  t.  Jackaon,  ex  dem.  M'Nanghton,  19  Wend.  449.  do.  . 

Ludlow  T.  Simond,  3  C.  C.  E.  1.  do. 

Lopin  T.  Marie,  6  Wend.  77.  do. 

Lyman  t.  United  Ina.  Co.,  17  J.  R.  373.  do. 

Lynch  t.  De  Gardoqni^a  adm'r.,  3  J.  C.  303,  do, 
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MeCartee  ▼.  TeHer,  8  Wend.  867.  do. 

MeElwain  t.  WUlia,  9  Cow.  548.  do. 

McFarland  t.  Crary  and  McLean,  6  Wend.  397.  do. 

MeLanghlin  t.  Waite,  5  Wend.  404.  do. 

MeNe?in  ▼.  Livingaton,  17  J.  R.  437.  do. 

Manahan  ▼.  Gibbona  and  othera,  19  J.  R.  487.  do. 

Marquand  r.  New  York  Mannfae.  Co.  17  J.  R.  535.  do. 

Martin  t.  Dwelly,  6  Wend.  9.  do. 

Maynard  ▼.  Beardaley,  7  Wend.  560.  do. 

Mohawk  Bank  t.  Broderick  and  Powell,  13  Wend.  133.  do. 

Mooell  T.  Lawrence  and  othera,  13  J.  R.  531.  do. 

Marray  t.  Coater,  SO  J.  R.  603.  do. 

Murray  ▼.  New  York  Fire  Ina.  Co.,  13  J.  R.  35.  do. 

N 

Newkirk  and  wife  t.  Willet,  3  J.  C.  413.  do. 

New  York  Ina.  Co.  t.  Robinson,  1  J.  R.  616.  do. 

Niagara  Bank  t.  Roaevelt,  9  Cow.  410.  do. 

North  Hempstead  y.  Hempstead,  3  Wend.  109.  do. 

Nocih  River  S.  Boat  Co.  t.  Livingston,  3  Cow.  713.  do. 
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Ocean  Ins.  Co.  t.  Thames,  2  Wend.  64.  do. 

Ontario  Bank  r.  Lightbody,  13  Weud.  101.  do. 


Pacific  Ins.  Co.  ▼.  Catlett  and  Keith,  4  Wend.  75.  do. 

Pearl  ▼.  Welle,  6  Wend.  291.  do. 

Pell  ▼.  Tredwell,  6  Wend.  661.  do.    - 

People,  The  ▼.  Pease,  3  J<  C.  333.  do. 

People,  The  ex  rel.  ▼.  Dikeman  ▼.  Brooklyn  Corporation,  13  Wend.  130. 

[Writ  of  error  dismissed. 
People,  The  v.  Enoch,  13  Wend.  159.  Affirmed. 

Pettit  ▼.  Chandler,  3  Wend.  618.  do. 

Post  and  Russel  y.  Kimberly  and  Brace,  9  J.  R.  470.  do. 

Powell  ▼.  Waters,  8  Cow.  669.        Question  of  usury  discussed,  but  not 

[decided. 
'  Powell  ▼.  Waters,  8  Cow.  755.  Motion  to  withdraw  assignment. 
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Rathbone  t.  Warren,  10  J.  R.  587.  Affirmed. 

Ray  T.  Bogart,  3  J.  C.  433.  do.  — 

Raymond  t.  Wheeler,  9  Cow.  395.  do. 

Reab  t.  McAlister,  8  Wend.  109.  do. 

Rensselaer  Glass  Factory  v.  Reed,  5  Cow.  587«  do. 

Rhinelander  t.  Juhel,  3  J.  C.  487.  do. 

Robinson  and  Hartshorns  ▼•  United  Ins.  Co.,  1  J.  R.  503.            do. 

Rogers  and  wife  y.  Cruger  and  others,  7  J.  R.  557.  Dismissal  of  a|>- 

[peal. 

Rogers  v.  The  Eagle  Fire  Co.,  9  Wend.  611.  Affirmed. 

Rogers  v.  Kneeland,  13  Wend.  114.  do. 

Rogers  ▼.  Rogers,  3  Wend.  505.  do. 
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Saffi)rd  V.  Stevens,  3  Wend.  158.  do. 

Saads  V.  Codwise,  4  J.  R.  536.  do. 

Sands  v.  Hildreth,  14  J.  R.  493.  d». 

Sands  v.  Hildreth,  13  J.  R.  494.  Appeal  dismissed. 

Schnltz  V.  Fulver,  11  Wend.  361.  Affirmed. 

Seaman  v.  Waddington,  16  Wend.  510.  do.    .. 
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Sabd^  y.  Mercereftu,  9  Cow.  344. 

Shaipeteen  t.  Tillon,  3  Cow.  651. 

SiDokir  ▼.  Jackson,  ex  dem.  Field,  8  Cow.  (i43. 

Smilh  Y.  Steinbaok,  2  C.  C.  K.  158. 

SmiihY.  Loeher,  5  Cow.  688. 

Stafod  T.  Van  Rensselaer,  9  Cow.  316, 
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Taylor  v.  Delaney,  2  C.  C.  E.  143. 

Tobbs  T.  Caswell  and  Pettit,  8  Wend.  129. 

Turner  t.  Borrows,  8  Wend.  144. 

Tottle  T.  Jackson,  ex  dem.  Hill,  6  Wend.  213. 
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United  Ins.  Co.  r.  Lenox,  9  J.  C.  443. 
tJtica  Bank  t.  Smedes,  3  Cow.  662. 
Utiea  Bank  r.  Wager,  8  Wend.  398. 
Utica  Bank  y.  M'Kinster,  11  Wend.  473. 
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do. 
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Warren  v.  Dpolittle,  5  Cow.  678.  do. 

Waters  ▼.  Travis,  9  J.  R.  450.  do. 

Waters  t.  Stewart,  1  C.  C.  E.  47.  do. 

Watson  T.  Delafield,  2  J.  R.  526.  do. 

Wendell  t.  Jackson,  ex  dem.  The  People,  8  Wend.  183.  do. 

Wilder  and  Hartness  y.  Fondey  and  Winne,  4  Wend.  100.  do. 

Wilkes  Y.  Lyon,  2  Cow.  333.  do. 

*  Williams  y.  Jackson  ex.  dem.  Tibbets,  5  J.  R.  489.  do. 

Williams  y.  Terboss,  2  Wend.  148.  do. 

Williams  y.  Bank  of  Michigan,  7  Wend.  539.  do. 
Williamson  y.  Hyer,  4  Wend.  170.                  Motion  to  dismiss  appeal. 

WUson  Y.  Troop,  2  Wend.  195.  Affirme*. 

Winter  y.  Green,  12  J.  R.  497.                                 Appeal  dTimisse* 
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Wood  ▼.  Toang,  6  Wend.  690. 

Wood  ▼.  Wood,  8  Wood.  357. 

Woodworth  t.  Jaoes,  3  J.  C.  417. 

Woleott  T.  Goodrich,  6  Cow.  714. 

Wright  y.  Bailor,  6  Wend.  S84. 

Wright  T.  Taylor,  9  Wend.  638. 

Wriglejr,  In  the  matter  of,  8  Wend.  134. 

Wyinan  ▼.  New  York  Goipoxatioii,  11  Wend.  480. 
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do. 
do. 
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Adama  ▼.  Stephena  and  Cagger.       Jadgment  aflkmed.    86  Wend.  451 

JStaa  Fire  laaarance  Company  ▼.  Tyler. 

Amerioan  Ina.  Co.  of  N.  Y.  t.  Griawold. 

American  Ina.  Co.  of  N.  Y.  ▼•  Dnnham, 

Am.  Ina.  Co.  ¥.  Biyan  and  Maitland. 

Anderaon  ▼•  Prindle. 
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do. 
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96  Wend.  563 
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Bakeman  ▼.  Roae. 

do. 

18  Wend.  146 

Banga  t.  Strong. 

Decree  affirmed. 

7  Hill,  950 

Bank  of  Orleana  t.  Torrey. 

do. 

7  Hill,  960 

Barber  t.  Ketcbam. 

Judgment  affirmed. 

7  Hill,  444 

Benedict  ▼.  Heeox. 

do. 

18  Wend.  490 

Birckhead  ▼.  Brown. 

do. 

2  Denio,  375 

Bogardna  t.  Trinity  Church. 

Decree  affirmed. 

15  Wend.  Ill 

Boyd  T.  Weeka. 

Judgment  affirmed. 

9  Denio,  391 

Bradatreet  t.  Fergnaon. 

do. 

93  Wend.  638 

Butler  ▼.  Phelpa,  17  Wend.  649. 

do. 

17  Wend.  649 

Burrall  ▼.  Acker. 

do. 

S3  Wend.  606 

Pnlkley  ▼.  Depeyater. 

Decree  affirmed. 

26  Wend.    91 
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Bnrgen  t.  Abbott. 

Jadgmeni  affirmed. 
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Deoree  affirmed, 
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Jadgment  affirmed. 
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CbampioQ  t.  Bostwick. 
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CbamiMoa  r.  Rowley. 
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18  Wend.  187 

Cbamplin  r.  Laytin. 

Decree  affirmed. 

18  Wend.  407 

CbUd  T.  Beaeb. 

Jadgment  affirmed. 

33  Wend.  558 

Cbarcb  t.  Boll. 

do. 

3  Denio  430 

Clark  ▼.  Brown. 

do. 

18  Wend.  313 

Claaon  t.  Clason. 

Decree  affirmed. 

18  Wend.  360 

Coibin  T.  Jackson. 

Jadgment  affirmed. 

14  Wend.  Oltf 

Coebran  r.  Yaa  Sarley. 

do. 

30  Wend.  365 

Commeioial  Bank  of  Bofialo 

▼.  Kort- 
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33  Wend.  348 

Corell  T.  Hitobooek. 
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Cooimetcial  Bank  of  Buffalo  t.  Tbe 

Bank  of  the  State  of  N. 

Y.    Or- 

der  of  V.  Cb. 
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Cortia  r.  Hubbard; 
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Cartia  t.  Knox. 
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Delaware  and  Hodaon  Canal  Company 

[t.  Dubois.  do.  15  Wend.    87 

Delafield  t.  State  of  Illinois.  Decree  affirmed       36  Wend.  103 

Donaldson  ▼.  Wood.  Jadgment  affirmed.  33  Wend.  395 

Dyett  T.  North  American  Coal  Com- 

[pany.  Decree  affirmed.     30  Wend.  570 
Dykers  t.  Allen.  Judgment  affirmed.       7  Hill,  497 
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Eoklbrd'a  Ex'rs.  t.  Dekay. 
Edwarda  ▼.  Bodine. 
Egerton^s  adm'r.  t«  Conklin. 
Ererit  t.  Strong. 


Decree  affivmed.  86  Wend.  3^ 
do.  36  Wend.  109 

Judgment  affirmed.  35  Wend.  5935 
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fkke  Y.  Eddy'a  Executor. 

do. 
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Fknner's  Inanrance  and  Loan  Com* 

[paay  T«  Snyder. 

do. 

16  Wend.  4S» 
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TnnoM^B  Fire  latmnrntB  mmI  Loaa 

[Compuiy  T.  Edwards.  do. 

Fanner's  Loan  and  Tnist  Company  r. 

[lifayor,  &o.,  of  New  York.  Decree  affirmed.         '  7  Hill,  261 


Ferris  ▼.  Crawford. 
Fox  y.  Phelps. 
French  t.  Lawrence. 
Fryatt  r.  SnlliTan  Company. 


Gregafy  t*  Dodge, 
Oront  T.  Townsend* 


Hastings  t.  Losk. 

Hayden  t.  Palmer. 

Hall  T.  Newcomb. 

Hall  T.  Qird. 

Herriok  t.  Malin. 

Hewlett  T.  Pearsall. 
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Hoffman  ▼.  Carow. 
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do.  7  HOI,  519 

do.  7  Hill,  599 


G 


Decree  affirmed.  .     14  Wend.  693 
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INTRODUCTION. 


Whim  the  final  appellate  jurisdictioD,  in  law  and  equity,  of  our  late 
Court  for  the  Correction  of  Errors  is  considered,  it  becomes  a  matter  of 
astonishment  that  no  attempt  has  hitherto  been  made  to  present  an  ab- 
stract of  those  of  its  decisions  by  which  the  judgments  of  the  Supreme 
Court  and  the  decrees  of  the  Court  of  Chancery  have,  from  time  to  time, 
been  reversed.  By  the  force  of  its  paramount  jurisdiction,  those  de- 
cisions become,  in  effect,  a  part  of  the  settled  law  of  the  land.  Where 
the  court  has,  on  review,  merely  affirmed  those  of  the  courts  below^  such 
a  reproduction  would  be  little  more  than  a  repetition.  But  where,  upon 
opposite  Tiews,  either  of  the  principles  of  law  or  of  their  application,  it 
has  annulled  the  decisions  of  the  courts  below  and  established  new  rules 
of  jurisprudence,  the  change  becomes  of  the  highest  interest  to  the  judges, 
jurists,  and  lawyers  who  come  after.  To  ascertain  what  has  been  re- 
versed and  what  established  in  its  place,  it  is  necessary  to  investigate 
and  collate  the  grounds  of  adjodication  in  both  courts ;  to  compare  the 
principles  on  which  each  proceeded,  and  fix  the  limits  and  effect  of  the 
reversal.  It  is  quite  obvious  that  any  plan  of  a  synopsis  of  the  jurispru- 
deuce  of  the  court  of  dernier  resort  would  be  lame  and  incomplete  wbioh 
did  not  present  this  parallel  or  rather  contrast  of  the  opposing  decisions. 
The  condnsions  of  both  courts  are  indispensable  to  the  accurate  com- 
prehension of  the  principles  and  extent  of  the  reversal. 

The  first  endeavor,  therefore,  of  this  treatise  has  been  to  present,  in 
the  fewest  words,  as  clear  and  definite  a  view  as  possible  of  the  principles 
of  law  and  of  their  application  as  asserted  in  the  courts  below,  and  of 
the  opposite  grounds  on  which  the  law  has  been  settled  in  the  court  of 
final  review.  Another  aim  has  been  to  incite  a  spirit  of  free  inquiry  into 
their  relative  legal  merits  ;  a  spirit  which,  though  of  late  grown  some- 
what languid,  must  be  cherished  and  constantly  exercised  by  all  mem- 
bers of  the  profession  who  would  not  degenerate  into  what  are  known  by 
the  common  but  significant  appellation  of  case  lawyers.  By  this  is 
meant  a  class  with  whom  every  case,  wherever,  whenever,  and  however 
decided,  seems  to  be  equally  regarded ;  who  do  not  stop  to  canvass  the 
grounds  of  decisioui  or  to  compare  them  with  cases  of  opposite  charaoter. 
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bat  appear  to  eoDsider  that  qaestions  of  law,  ever  so  intricate  and  impor-* 
tant,  are  to  be  decided  by  the  number  of  cases  hanted  up  on  either  side  ; 
upon  the  same  principle  that  motions  for  change  of  venue  are  disposed  of, 
the  number  of  witnesses  which  the  respective  parties  can  muster  in  their 
afiSdavits.  That  rule  would  certainly  be  found  a  strange  criterion  by 
which  to  decide  the  merits  of  a  cause  ;  but  not  a  whit  more  arbitrary 
or  absurd  than  it  is  in  many  instances  to  decide  upon  the  numerical  force 
of  authorities.  The  weight  of  authorities  is  one  thing,  the  number  quite 
another.  Quality  and  quantity  are  there  as  in  many  other  matters, 
strangely  contrasted.  If  these  pages  shall  tend  to  foster  the  habit  of 
liberal  investigation,  and  to  facilitate  the  analysis  and  comparison  of  the 
important  decisions  of  which  something  more  than  a  mere  digest  is  here 
attempted  to  be  given,  the  labor  of  the  writer  will  not  have  been  entirely 
in  vain. 

Another  motive  has  also  eneoaraged  the  prosecution  of  this  task. 
An  animating  confidence  has  been  entertained  that  a  fair  compacative 
view  of  the  deoisions  thus  given  would  vindicate  the  legal  justness  of 
most  of  the  reversals  in  the  Court  of  Errors.  In  a  great  majority  of  the 
cases,  it  is  believed  that  the  court  has  really  merited  its  title  by  the  cor- 
rection of  errors  into  which  the  courts  below  have  fallen ;  sometimes 
from  haste  or  inadvertence,  sometimes  from  yielding  to  weak  and  insuffi- 
cient authorities.  Such,  some  English,  others  American,  have  often 
weighed  unduly  upon  them ;  until  the  court  of  dernier  resort  has  come  to 
their  relief  and  disembarrassed  our  jArisprudence  of  a  long  aceumnlatioa 
of  ill'-conditioned,  worthless  reported  oases.  In  others,  it  has  applied 
decisions  of  clear  and  undoubted  authority  to  the  facts  and  ciroumatancee 
of  Che  case  before  it,  with  a  justness  of  discrimination  and,  at  the  same 
time,  a  liberal  spirit  of  equity,  which  have  placed  the  determinations  of 
the  courts  below  clearly  in  the  wrong,  both  upon  principle  and  pre- 
eedent. 

Thus  much  in  general  may  be  justly  claimed  for  the  decisions  of  that 
court,  without  pretending  to  affirm  their  nniform  correctness.  To  attempt 
to  establish  this  assertion  by  referenoe  to  particular  oases  would  have 
greatly  ezceeded  the  privilege  of  an  epitomist,  to  say  nothing  of  its 
boundless  presumption.  This  general  claim  is  neither  rash  nor  presump- 
tuous ;  whether  well  or  ill-founded,  it  is  respectfully  but  confidently  sub- 
mitted :  let  the  arbitrament  of  professional  investigation  decide. 

The  constitution  and  organization  of  the  late  Court  of  Errors  have 
been  made  the  theme  of  alternate  commendation  and  dispraise,  in  con- 
nection with  the  intrinsic  weight  and  authority  of  its  adjudications.  This 
question  is  beet  answered,  perhaps,  by  an  appeal  to  th^  decisions  them- 
selves. Let  them  be  examined  and  compared  with  those  of  the  courts 
below,  before  any  a  priori  sentence  is  pronounced  upon  the  constitution 
of  the-  court  itself.  For  hpwever  theory  may  enlarge  upon  faults  of  or- 
ganization, it  is  always  a  strong  argument,  if  not  a  triumphant  one,  to 
show  that  the  system  has  worked  well;  that  it  has  enjoyed  the  general 
zeepeot  and  coofidenco  of  the  profession  und  of  the  people  of  the  state. 
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And  it  is  a  siogiilar  fact,  that  althoagh  the  judiciary  committee  in  the 
coDvention  for  revisiog  oar  late  constitution  were  nearly  if  not  quite  unan- 
imons  in  their  report  to  aboliah  the  Court  of  Errors  as  then  constituted, 
yet  no  one  member  of  that  committee  or  of  the  convention  expressed  any 
sentiment  towards  that  court  except  of  respeci  and  confidence.  Mr. 
Marvin,  the  delegate  from  the  county  of  Chatauqoe,  now  the  Hon.  Rich- 
ard P.  Martin,  one  of  the  justices  of  the  Supreme  Court,  when  the 
qnestion  of  substituting  our  present  Court  of  Appeals  in  the  place  of  tho 
Court  of  Errors  was  under  discussion,  although  he  was  not  in  favor  of 
retaining  the  old  court,  rendered  the  following  homage  of  respect  to  its 
past  career ;  a  homage,  as  just  in  sentiment,  as  it  was  forcible  and  manly 
in  utterance. 

.  *'  The  Court  of  Appeals,  upon  the  plan  of  the  committee,  did  not  meet 
his  views  of  what  a  court  of  last  resort  in  the  great  state  of  New  York 
shonld  be.  It  had  been  resolved  nearly  if  mit  quite  unanimously  to  abol- 
ish the  Court  of  Errors  as  now  constituted,  upon  the  ground  that  a  large 
portion  of  it  was  a  branch  of  the  legislature,  and  also  that  it  was  too 
large  a  body  for  a  court.  It  was,  however,  only  an  act  of  justice  to  say 
that  that  court  had  commanded  the  respect  and  confidence  of  the  people 
of  this  state  and  of  the  Other  states  of  the  Union,  And  its  exposition  of 
the  great  and  enlightened  principles  of  the  law,  relieved  from  a  too  nar- 
row and  technical  interpretation,  have  shed  lustre  upon  the  court  and 
have  enured  to  the  lasting  benefit  of  the  people,  and  of  our  system  of 
jurisprudence.'^ — Debates  in  the  Convention  of  1846,  (Atlas  ed.)  p.  590. 

This  is  is  no  exaggerated  eulogy,  no  extorted  commendation.  It  was 
well  merited  and  worthily  bestowed. 

It  might,  however,  be  admitted  that  the  original  plan  of  organization  of 
the  court  was  somewhat  faulty  in  uniting  legislative  and  judicial  functions 
in  the  same  body,  without  acknowledging  that  its  efficiency  had  been  in 
the  slightest  degree  impaired  by  that  theoretical  defect.  But  a  glance 
at  its  history  will  show  that  when  it  was  erected,  it  was  no  time  to  des- 
cant upon  nice  theories  of  government.  When  the  bold  and  patriotic 
convention  which  formed  the  constitution  of  1777  met,  they  assembled 
amidst  the  troubles  and  turmoil  of  what  was  then  a  rebellion  ;  whether  it 
would  ever  become  a  revolution  was  yet  a  dark  and  doubtful  problem. 
With  the  dangers  and  perplexities  of  a  struggle  for  national  existence  in 
full  view,  they  proceeded  calmly  and  wisely  to  lay  the  foundations  of  the 
great  fabric  of  political  government  and  civil  liberty,  which,  with  slight 
alterations  and  amendments,  has  since  proved  the  citadel  of  our  rights 
and  prosperity.  There  was  in  that  brave  band  of  notables  not  one  who 
talked  or  thought  of  yielding  up  to  the  new  government  about  to  be 
created,  one  jot  of  his  rights  as  a  freeman  born ;  no  idea  of  making  the 
perils  by  which  the  state  was  surrounded,  the  pretext  for  the  appointment 
of  a  dictator,  or  even  the  temporary  ascendancy  of  the  military  power. 
Nothing  coald  induce  the  insertion  of  one  article  or  clause  inconsistent 
with  the  most  liberal  and  enlightened  principles  of  political  and  civil 
liberty.    Viewed  in  that  light,  the  constitution  of  the  state  of  New  York 
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of  1777,  will  be  her  chart  of  liberty  as  long  as  the  proud  Empire  State  to 
which  it  gave  an  organized  and  stable  political  ezietence  shall  endarOk 
hreatbing  the  same  spirit  of  rational  liberty  which  that  coostilation'for 
seventy  years,  has  been  silently  and  invisibly  inspiring  in  her  people. 

When  that  convention  proceeded  to  organize  a  judiciary  system,  it 
roast  be  noted  that  the  Supreme  Coort  was  the  tribunal  of  final  appeaL 
The  executive  council,  generally  mere  creatures  of  the  governor,  in  form 
exercised  a  legislative  but  no  judicial  authority.    When,  therefore,  the 
convention  determined  to  have  a  higher  court  of  appeal  than  the  Supreme 
Court,  it  became  a  most  important  question  where  that  appellate  juris- 
diction  should  be  placed.  •  As  they  had  already  resolved  that  the  legis- 
lative power  should  be  vested  in  an  Assembly  of  seventy  representatives, 
and  a  Senate  of  twenty-four  senators,  to  be  chosen  by  the  people,  what 
so  natural  as  to  confer  that  jurisdiction  upon  the  new  Senate !    The  im- 
portance and  dignity  of  the  office  of  Sekatob,  then  a  new  word  in 
tiie  political  vocabulary  of  the  state,  it  was  doubtless  supposed  would 
offer  a  prize  to  and  secare  the  election  of  the  most  competent  citizeui 
ambitions  of  public  life.    No  doubt,  also,  it  was  further  calculated  and 
foreseea  that  if  these  high  judicial  functions  were  superadded  to  the 
tegidative  duties  of  the  Senate,  the  senators  would  be  selected  with  a 
view  to  their  quakfioations  for  the  former  as  well  as  the  latter*    The 
■umber  of  able  lawyers  who  wonld  be  ohosen,  it  was  probably  thoaght, 
would  be  sufficient,  along  with  the  judges  of  the  Supreme  Court  and  the 
Chancellor,  to  uphold  and  maintain  the  principles  of  that  system  of  law 
and  equity  jvrispnidenee  which  was  at  the  same  time  declared  to  be  ths 
law  of  the  state.    Was  this  calculation  so  unreasonable  %  So  &r  from  that, 
has  not  the  history  of  the  court  since  proved  that  the  most  distioguished 
statesmen  and  lawyers  have  there  generally  been  found  sitting  side  by 
side  with  the  less  learned  but  not  unfrequently  equally  able  and  olear- 
headed  merchant  and  mechanic,  or  the  independent  tiller  of  the  soil? 
At  the  head  of  these  all  were  the  able  and  learned  judges  of  the  two 
highest  courts  to  take  part  in  the  discussions  and  to  give  their  voices  in 
the  decision.    It  were  almost  invidieos  to  particularize.    But  the  names 
of  Senators  Dewitt  Clinton,  Ambrose  Spencer,  Thomas  R.  Gold,  among 
the  dead,  who  were  in  their  turn,  active  memben  of  the  Court  of  Erron, 
ought  not  to  be  passed  in  silence.    Among  the  living,  it  may  snffice  to 
point  to  one  who  having  enjoyed  the  highest  civic  honor  his  ooantry 
eould  bestow,  is  now  enjoying  in  the  evening  of  his  days,  the  pleasures 
ef  retirement  and  the  respect  of  the  state  and  nation,  to  whose  service  so 
much  of  his  life  has  been  devoted.    It  may  well  be  claimed  then,  that 
this  court  has  not  been  composed  of  and  certainly  not  swayed  by  inoom- 
petent  men ;  we  may  boldly,  therefwe,  claim  for  it  all  the  praise  that  the 
extract  we  have  cited  shove  awards  to  the  eonrt ;  **  its  expositions  of  the 
real  and  enlightened  principles  of  the  kw,  relieved  from  a  too  narrow 
and  teohnical  interpretation,  have  shed  lustre  upon  the  ooort,  and  htr% 
enured  to  the  lasting  benefit  of  the  pec^le  and  of  onr  system,  of  jpirie- 
prodence." 
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The  constitution  of  1881,  was  in  al!  its  leading  featares  bnt  a  copy  of 
that  of  1777.  The  convention  which  formed  it  enjoyed  all  the  fruits  of 
ma  experience  of  forty-five  years  under  its  operation.  The  same  fruits 
had  also  been  gathered  from  the  experience  under  our  national  consti- 
tution and  those  of  our  sister  states.  And  it  is  most  wonderful  to  those 
at  least  ^who  know  the  strong  spirit  of  innoyation  that  was  manifested  in 
nany  quarters,  out  of,  as  well  as  in  the  convention,  how  that  glorious  old 
coastitntioo  of  1777  came  out  of  the  fiery  ordeal  it  had  to  undergo,  en- 
tirely uninjured,  and  in  some  respects  improved.  No  proposition  te 
abolish  the  Cborl  of  Errors  appears  to  have  been  made ;  and  the  resolu- 
tion ofiered  by  Gen.  Root,  that  the  court  should  be  composed  of  the 
president  of  the  Senate  and  the  senators  alone,  found  no  favor  in  the 
convention.    It  was  lost  by  a  vote  of  73  to  36  against  it. 

In  the  course  of  the  debate  on  the  report  of  the  judiciary  committee, 
ssveral  delegates  expressed  their  views  in  regard  to  the  Court  of  Errors. 
We  take  leave  to  present  a  few  extracts  from  the  debates  upon  that 
part  of  the  report. 

Mr.  Van  Buren  said :  "  It  had  been  proposed,  that  we  should  roll  front 
its  bed  the  comer  stone  of  our  judiciary,  whioh  bad  been  planted  by 
the  hands  of  our  ^bers,and  which  was  the  chief  support  of  the  structure 
which  was  reared  upon  it,  as  a  basis.  We  have  been  urged  to  commit 
to' the  winds  a  system  which  had  justly  been  considered  the  proudest 
pillar  in  our  pdiiical  fabric,  and  had  been  a  subject  of  admiration  in  all 
parts  of  the  country.  He  spoke  of  the  proposition  to  exclude  from  the 
Court  of  Errors  the  Chancellor  and  judges.  He  deprecated  such  an 
alteration.  It  would  never  meet  with  the  approbation  of  the  citixens  of 
this  state.  The  greatest  excellence  in  the  constitution  of  that  court  con- 
sisted in  the  union  of  the  judiciary  and  the  Senate;  men  of  plain  under- 
standing, with  men  versed  in  the  scienoe  of  jurisprudence.** — Report  of 
the  proceedings  of  the  Convention  of  1831,  p.  517. 

**  Mr.  Nathan  Sanfordy  desired  that  the  court  for  the  trial  of  impeach- 
ments and  the  correction  of  errors  should  remain  as  it  was  ;  and  that  the 
judges  of  the  Supreme  Court  and  the  Chancellor  should  continue  to  be 
members  of  that  court." — p.  517. 

Gen,  Rootf  in  speaking  in  support  of  his  amendment,  said  that  '*  the 
gentleman  from  Otsego  (Mr.  Van  Buren)  had  called  the  Court  of  Errors 
the  chief  comer  stone,  the  rock  upon  which  our  judicial y  system  rested  ; 
and  we  had  been  warned  against  rolling  this  rock  from  its  bed  and  com- 
mitting it  to  the  winds.  If  this  rook  were  so  light  as  to  be  lifted  by 
every  legislative  puff,  let  it  go — it  could  not  be  worth  preserving.*' 

^  It  was  necessary,**  Mr.  R.  contended;  "  that  we  should  have  some 
tribunal  to  protect  the  people  against  judicial  refinement.  It  was  an 
error  into  which  lawyers  and  judges  were  apt  to  fall,  to  adopt  metaphysi- 
cal rules  and  technical  niceties.  Was  there  ever  any  advantage  expe- 
rienced from  metaphysical  law  f  Or  has  the  system  of  theology  been 
advanced  by  metaphysical  refinement  ?  He  wished  to  have  a  body  of 
men  to  constitute  that  court,  who  might  restore  the  law  to  the  standard 
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of  common  sense.  He  had  heard  many  high  encomiums  upon  the  courts 
of  law.  He  should  he  glad  to  hear  some  upon  the  conrt  of  the  people ; 
the  conrt  of  dernier  resort.  He  belie  red  it  deserved  them.  They  had 
overruled  many  cases,  at  the  determination  of  which  in  the  courts  of 
law  common  sense  revolted.^* — p.  519. 

Mr.  Ogden  Edwards^  of  New  York,  said  in  relation  to  this  proposition 
of  Gen.  Root,  to  exclude  the  Chancellor  and  judges  from  the  Court  of 
Errors :  "  Another  proposition  is  to  take  from  the  Supreme  Court  of 
Errors  the  Judges  and  Chancellor,  leaving  the  whole  duties  of  that  court 
in  the  hands  of  men  ignorant  of  the  law.  There  would  be  as  much  pro- 
priety in  this,  as  to  leave  to  a  board  of  lawyers  to  decide  upon  the  health 
of  a  man,  after  the  opinion  of  the  wisest  physicians  had  been  obtained.*' 
—p.  623. 

Mr.  Samuel  Youngs  delegate  from  Saratoga,  *'was  not  disposed  to 
disturb  the  present  organization  of  the  Court  of  Errors ;  he  did  not  be-' 
lieve  it  wonid  be  improved  by  adding  a  number  more  of  judges ;  and 
indeed  he  believed  there  had  not  been  much  complaint  of  the  decisions  in 
that  court,  and  they  had  been  as  much  respected  in  other  states,  as  the 
decisions  of  any  other  Court  of  Error." 

The  convention  of  1816  presents  afar  different  spectacle.     A  general 
reform  was  loudly  demanded,  in  certain  quarters,  of  our  whole  judiciary 
system  ;  the  specific  improvements  appear  to  have  been  a  secondary  con- 
sideration.    And  it  is  doubtful  whether  any  considerable  portion  of  the 
people  of  the  stale  had  demanded  any  one  in  particular  of  the  extensive 
innovations  which  the  convention  finally  embodied  in  the  constitution  of 
1846.     We  have  already  seen  how  nearly,  if  not  quite  unanimous  were 
the  judicial  committee  in  the  resolution  to  abolish  the  Court  of  Errors.     It 
is  true  that  the  union  of  legislative  and  judicial  authority  in  that  body 
was  not  in  strict  accordance  with  that  theoretical  separation  of  the  differ- 
ent departments  of  our  government,  which  is'  now  considered  almost  in- 
dispensable.    Perhaps  the  change  may  contribute,  as  the  avowed  motive 
of  it  was,  to  a  speedier  dispatch  of  business.     The  calendar  of  the  Court 
of  Errors  was  fast  accumulating,  an(}  they  were  in  danger  of  being  em- 
barrassed by  the  increase  ;  yet  the  complaints  were  few  of  delays  of  jus- 
tice in  that  court,  compared  with  the  loud  and  angry  denunciations  of  the 
tardiness  of  other  tribunals.     There  may  have  been  enough,  however,  in 
the  position  of  the  Court  of  Errors,  to  justify  apprehensions  for  the  future. 
But  the  past  remains  of  record,  to  speak  for  itself.     To  that  we  can  point 
and  boldly  challenge  a  comparison  with  any,  nay  the  highest  court  of  the 
Union.     In  the  Court  of  Errors,  causes  were  more  fully  and  thoroughly 
discussed  than  in  any  other  court  in  our  state.     Its  members  manifested  a 
due  sense  of  the  high  responsibility  resting  upon  them  as  the  court  of  last 
appeal ;  and  as  the  decisions  were  not  only  to  settle  the  rights  of  parties 
for  ever,  but  principles  of  law  also  of  the  greatest  importance,  they  heard 
with  patience  and  dignity,  and  decided  with  caution  and  deliberation. 
Fortunately  for  our  jurisprudence,  their  decisions  have  been  preserved, 
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though  dispeised  through  so  many  Tolames ;  and  it  ia  in  some  degree  from 
that  diaperaion,  that  their  intr  Aiaic  importance  and  aathority  do  not  appear 
to  haTo  heen  folly  appreciated.  Lord  Campbell,  in  hia  Livea  of  the  Lord 
Chancellors,  Qite  of  Lord  Loughborongh,  toI.  6.  p.  S51,)  mentions  it  as  a 
eariooa  fact  that  even  in  that  Lord  Chancellor's  time,  "  although  there 
were  then  published  regular  periodical  reports  of  the  caaes  determined 
in  all  the  courts  of  Westminster  Hall,  the  decisions  of  the  court  of  dernier 
resort  were  still  neglected,  and  it  is  wonderful  to  observe  how  little  they 
hsTO  contributed  to  the  formation  of  our  cifil  code,  whereas  in  most 
other  countries  the  decisions  of  the  court  from  which  an  appeal  lies  are 
rarely  cited  as  authority." 

That  the  Court  of  Errors  may  not,  from  its  composition,  hare  been 
sometimes  betrayed  into  relaxing  some  well  settled  principle  of  law,  from 
the  hardship  of  a  particular  case,  it  is  not  intended  to  affirm.  But  noth- 
ing in  the  constitution  of  the  court,  or  in  the  character  of  the  judicial 
powers  conferred  on  it,  gave  it  any  more  right  to  dispense  with  such  set- 
tled rules  of  law  than  any  ether  court  in  the  atate  possesses.  The  lan- 
guage therefore,  which  was  held  by  Senator  Spencer,  (JohnC.)  in  Dyelt 
▼.  PendUtont  on  this  subject,  can  not  be  considered  as  just.  He  would 
haTO  the  lay  senators  believe  that  the  framera  of  the  constitution  intended 
"  when  the  court  of  last  resort  was  declared  to  consist  of  the  Senators 
with  the  Chancellor  and  Judges,  that  there  should  be  collected  there  a 
body  of  sounds  practical  common  sense ^  which,  would  not  overthrow  law, 
but  which  would  apply  the  principles  and  the  reasons  of  the  law,  accord- 
ing to  ihe  justice  of  each  cascj  without  regard  to  the  technuxd  refinements 
and  arbitrary  and  fictitious  rtdes^  which  will  always  grow  upon  profes- 
sional men ;  and  herein  I  conceive  consists  the  excellence  of  the  court." 
This  is  a  claim  for  that  court  of  a  prerogative  to  make  law  for  each  par* 
tiadar  case  according  to  what  Mr.  Senator  Spencer  is  pleased  to  call  ita 
justice.  It  is  true,  this  language  if  restricted  to  the  proper  meaning  of 
the  word  justice^  ia  equally  applicable  to  the  Supreme  Court  and  the 
Court  of  Chancery ;  for  it  is  as  much  their  duty  and  prerogative  to  decide 
upon  the  justice  of  a  cause,  *'  without  regard  to  technical  refinements  and 
arbitrary  and  fictitious  rules,^^  aa  it  is  of  the  Court  of  Errors.  There  is 
no  such  different  power  of  administering  law  and  justice,  given  or  in- 
tended to  be  given  to  the  "  practical  common  sense  of  the  court,"  as  Senator 
Spencer  has  here  asserted.  They  are  as  much  bound  by  the  technical 
rales  of  law,  if  they  are  clear  and  well  settled,  as  any  other  court.  As  to 
the  *'  arbitrary  and  fictitious  rules,'*^  alluded  to  by  the  aenator,  it  ia  diffi- 
cult to  gneas  at  his  exact  meaning.  But  a  dispensing  power  like  that  he 
there  claimed,  would  be  an  arbitrary  rule  which  is  easily  understood ;  a 
'^fictitious  role"  of  law,  is  aomething  that  reqoirea  explsnation.  What 
aggravates  the  blame  attached  to  such  a  doctrine,  or  of  what  is  liable  to 
be  so  understood,  and  coming  from  so  distinguished  a  lawyer,  is  the  fact 
which  he  immediately  after  admits,  that  there  was  **  no  necessity  in  that 
case  to  establish  the  law  of  a  new  casei  but  that  it  was  already  estab* 
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lished.**  It  is  fortunate  for  oar  jorispradenoey  that  no  eaae  ia  to  be  fonod 
in  which  those  members  of  tho  Court  of  Errors  here  described,  have 
separated  themseWes  from  the  law  members  of  the  court,  and  attempted 
to  erect  a  system  of  Jurisprudence  upon  the  basis  of  *'  every  man  his  own 
lawyer.*'  Their  practical  good  sense,  no  less  than  their  eonsoions  ins; 
bility  and  modesty  have  prevented  their  listening  to  such  sednotive  invi- 
tations. 

That  in  the  multiplicity  of  conflicting  decisions  cited  and  diseussed  in 
that  court,  it  has  paid  more  respect  to  principle  than  to  precedent,  might 
be  very  safely  admitted  without  impairing  the  value  of  their  decisions  in 
the  slightest  degree.  The  trite  old  maxim's  of  "  stare  decisis — stare 
super  antigttas  viaSf^^  &c.,  are  applicable  only  in  cases  where  the  old  de- 
cisions are  all  one  way,  and  an  attempt  is  made  to  overturn  them  as  being 
in  violation  of  dear  principles  of  law.  If  the  principle  in  question  be  an 
unimportant  one  as  to  its  equity  and  justice,  then  stare  decisis  is  well  ap- 
plied. But  if  it  he  inequitable  and  unjust  in  itself,  then  it  should  give 
way  to  stare  principiis.  In  fact,  this  view  has,  after  all,  been  practically 
acted  upon  by  the  judges  in  Great  Britain  and  our  own  country  from 
the  beginning.  Witness  Professor  Greenleaf 's  collection  of  some  three 
thousand  cases,  *'  overruled^  denied  and  doubted,^ 

But  when  decisions  directly  contrary,  which  baffle  all  attempts  at  re- 
conciliation, are  presented,  how  can  any  court  decide  between  them 
except  by  recourse  U>  principles !  In  such  cases,  it  is  impossible  to  as- 
certain their  relative  weight  and  value  exeept  by  comparing  each  with 
the  principles  of  law  well  established  and  admitted  as  the  basis  of  reason- 
ing. Whichever  of  the  cases  will  not  bear  the  test,  most  be  rejected  of 
course,  and  the  other  adopted.  This  is  not  to  make  or  overturn  law. 
It  is  but  following  the  famous  injunction  of  Justinian  to  a  judge  or  arbiter, 
not  to  regard  precedents  when  they  should  be  found  not  well  decided, 
**quas  non  rite  judicatas  putaveritf'*  '*  for,  if  not  well  decided,  it  ought 
not  to  force  other  judges  into  the  same  fault,  so  that  they  may  administer 
jostice  not  by  precedents,  bat  by  the  laws ;  cum  non  exemplis^  sed  legi- 
kusjudicandum  <t/."  Cod.  L.  13,  de  sent,  et  intert.  This  is  the  principle 
professedly  adhered  to  by  the  civil  law  tribunals  in  Europe,  and  practi- 
cally adopted  per  force,  in  England  and  this  country. 

The  decisions  of  our  Court  of  Errors,  reversing  those  below,  present 
one  remarkable  feature.  Of  all  the  two  hundred  and  forty  cases  here 
collated,  it  will  be  found  that  scarcely  ten  have  been  reversed  for  mere 
technical  defects  of  pleading,  and  not  one  for  any  slip  in  mere  practice. 
The  value  of  these  decisions  is  not,  therefore,  in  the  slightest  degree  im- 
paired by  the  new  '*  Code  of  Procedure.*'  Neither  can  the  great  prin- 
ciples of  law  and  equity  they  have  settled,  be  displaced  by  our  Civil  Code 
when  it  shall  be  completed.  They  must  form  part  of  its  foundations,  and 
unless  that  ^  faultless  monster  which  the  world  ne'er  saw,"  a  eode  that 
needs  no  interpretation,  should  be  produced,  they  will  prove  a  necessary 
guide  to  the  application  of  all  the  principles  incorporated  in  it,  which 
shall  be  founded  on  those  decLsioos. 
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Id  a  few  instances,  where  the  CoarU  of  Errors  has  reversed  the  de- 
cision of  the  conrts  below  upon  what  appeared  to  be  wholly  insofficieot 
grounds,  I  hare  Tcntored  to  criticise  the  opinions  of  those  eminent  Judges 
and  senators  who  acted  as  organs  of  the  court  It  were  quite  needless  to 
protest  that  I  have  intended  to  rcTlew  them  with  all  the  courtesy,  respect, 
and  deference  due  to  their  superior  learning,  talents,  and  discrimination. 
If  in  any  of  those  criticisms  upon  judicial  or  senatorial  opinions,  I  haTe 
exercised  the  priTiIege  of  discussion  in  too  free  and  unguarded  a  manner, 
I  must  claim  that  indulgence  which  is  accorded  by  the  courts  to  the 
over-earnestness  of  forensic  debate.  If  I  have  fallen  into  that  error,  it 
has  proceeded  only  from  the  warmth  inspired  by  conviction.  As  the 
fault,  if  committed,  has  been  entirely  an  unconscious  one ;  it  is  at  all 
events,  entitled  to  the  full  benefit  of  that  excuse. 
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Smith  and  others  v.  White,  7  Hill,  620. 

In  S.  Ct  4  Hill,  166. 

Abatement ;  Practice ;  Discontinuance;  Costs;  Pleading* 

Plea  in  abatement  of  another  suit  depending. 

A  suit  was  commenced  by  the  plaintiif  below  against  the 
defendant  in  error,  and  discontinued  before  his  attorney 
received  notice  of  retainer  from  defendant's  attorney,  the 
plaintiff 's  attorney  having  duly  entered  his  rule  for  discontin- 
uance of  the  suit :  a  new  suit  was  then  commenced,  to  which 
the  above  plea  was  interposed. 

The  Supreme  Court  held  that  the  defendant  was  entitled 
to  his  costs,  at  the  time  of  the  notice  of  retainer  served,  not- 
withstanding the  previous  discontinuance  of  the  suit,  by  en- 
try of  the  rule,  as  the  defendant's  attorney  was  retained,  and 
gave  notice  of  retainer  without  actual  notice  of  discontinuance 
of  suit;  and  therefore  the  plea  in  abatement  was  held  good. 

The  Court  of  Errors  held  that  the  defendants  not  having 
appeared  in  the  first  suit,  were  not  entitled  to  costs,  and  that 
the  rule  for  discontinuance  which  was  replied,  was  a  good 
answer  to  the  plea  of  another  suit  pending. 

But  that  it  would  have  been  otherwise  had  the  defendants 
appeared  in  the  first  suit  before  the  rule  for  discontinuance 
was  entered. 

Judgment  reversed,  15  to  4, 
I 
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Bartlett  V.  Crosier,  17  J.  R.  439. 

In  S.  Ct.  15  J.  R.  520. 

Action  ;  Overseer  of  Highways  ;  Pleading, 

Action  on  the  case  against  an  overseer  of  highways  for 
not  repairing  a  bridge  within  his  district,  by  reason  of  which 
the  plaintiff's  horse  fell  through  and  broke  his  leg. 

The  Supreme  Court  held  that  the  plaintiff  might  sustain 
the  action,  it  being  alleged  that  the  defendant  had  wilfully 
neglected  to  repair  the  bridge.  That  court  also  held  that  al- 
though the  declaration  ought  to  aver  the  commissioners  of 
tlie  town  had  provided  materials  and  that  the  defendant  had 
means  to  repair  the  bridge,  yet  the  omission  was  cured  after 
verdict  by  the  common  law  intendment.    But  on  error 

The  Court  of  Errors  held  that,  if  any  private  action  could 
be  sustained,  it  could  not  be  against  the  overseer,  but  against 
the  commissioners  of  highways  for  such  an  injury.  Kent, 
Chancellor,  in  delivering  the  opinion  of  the  court,  seems  to 
intimate  that  the  remedy  for  the  party  is  to  sue  for  the  pen- 
alty imposed  by  the  statute  for  each  neglect  or  breach  of  duty. 

The  judgment  of  the  Supreme  Court  was  reversed  unani- 
mously. 


GouRLEY  V.  Allen,  5  Cow.  644. 

Not  reported  in  S.  Ct 

Action  ;  Overseers  of  the  Poor. 

This  was  an  action  by  a  physician  against  the  overseers  of 
the  town  of  Hebron  for  medical  attendance  bestowed  on  pau- 
pers, in  cases  of  urgent  necessity,  but  without  any  actual 
employment  by  the  overseers,  or  any  promise  to  pay. 

The  Supreme  Court  held  the  overseers  liable  upon  their 
implied  undertaking  or  legal  obligation  to  provide  proper  med- 
ical aid  for  paupers.    But  on  error 

The  Court  of  Errors  reversed  the  decision,  holding  that 
no  action  lay  against  the  overseers  under  such  circumstances, 
though  the  most  pressing  necessity  might  have  existed  for 
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immediate  medical  assistance ;  the  services  not  being  ren. 
dered  at  the  request  of  the  overseers,  and  they  not  having 
promised  to  pay. 

The  court  also  held  that  the  overseers  had  no  right  to  ap- 
propriate the  public  moneys,  &c.,  for  the  support  of  the  poor 
in  any  case,  without  a  previous  order  of  a  justice  or  justices 
of  the  peace. 


In  Flcwer  v.  AUerij  5  Cow.  664,  the  Court  of  Errors  re- 
versed the  judgment  of  the  Supreme  Court,  in  a  similar  case, 
upon  the  same  grounds. 

A  question  was  raised  by  Senator  Spencer,  whether  over- 
seers of  the  poor  are  ever  liable  in  their  corporate  capacity  ? 
Tallmadge,  President,  held  that  they  are  liable,  sometimes  in 
their  corporate,  and  sometimes  in  a  personal  capacity.  That 
in  the  former  case,  their  persons  or  proj^rty  are  not  affected 
by  the  judgment,  but  only  the  corporate  property.  Other-* 
wise,  where  they  are  personally  liable. 

H3=  See  Grant  v.  Fancher^  5  Cow.  309,  where  the  Supreme 
Court  holds  that  overseers  of  the  poor  are  a  quasi  corporation, 
and  their  successors  may  sue  for  a  debt  or  duty  due  to  their 
predecessors  in  their  official  capacity,  and  that  where  ihey 
contract  a  debt  or  neglect  a  duty  which  devolves  upon  them 
as  overseers,  by  which  they  become  liable .  to  another,  and 
then  go  out  of  office,  they  can  not  be  sued  as  late  overseers, 
but  the  action  should  be  against  their  successors. 


Alexander  v.  Greene  and  others,  7  Hill,  633. 

In  S.  Ct.  3  Hill,  9,  and  see  opinion  of  Branson,  J.,  7  Hill,  537. 

Action  on  the  Case  ;  Liability  of  Towboat  Owners  for  care- 
lessness. 

The  facts  of  this  case  were  as  follows :  the  master  of  a 
canal  boat  laden  with  merchandise,  being  in  the  city  of 
New  York,  obtained  from  the  defendants,  who  had  been  en- 
gaged for  ten  years  in  the  business  of  towing  boats  by  means 
of  steamboats,  on  the  Hudson  river,  a  permit  in  the  follow- 
ing words.    "  Capt.  H.,  of  the  steamboat  N.,  take  in  tow  for 
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Albany,  canal  boat  A.  &c«,  at  the  risk  of  the  masters  and 
owners  thereof,  and  collect  $30."  The  permit  was  delivered 
to  the  captain  named  in  it,  who  accordingly  took  the  canal 
boat  in  tow,  the  master  and  hands  remaining  on  board  in 
charge  of  the  boat  and  her  cargo,  and  while  proceeding  up 
the  river  in  the  night  time,  she  was  run  upon  a  rock,  out  of 
the  channel,  and  she  and  her  cargo  lost.  In  an  action  on 
the  case  to  recover  the  loss  on  the  ground  of  the  unskilful- 
ness  or  want  of  care  in  the  navigation,  the  Supreme  Court 
held  that  the  defendants  were  not  liable  even  for  gross  ne- 
glect ;  the  permit  being  evidence  that  the  plaintiff  agreed  to 
take  all  risks.     But 

The  Court  of  Errors  held  that  their  decision  was  errone- 
ous, and  that  the  permit  does  not  exempt  the  defendants  from 
the  consequences  of  their  own  negligence ;  and  that  the  cause 
should  have  gone  to  the  jury ;  (a  non-suit  had  been  ordered, 
by  the  judge  of  circuit,  and  affirmed  by  the  Supreme  Court.) 

Judgment  reversed,  17  lo  1. 

SG*  See  Caton  v.  Rumney^  13  Wend.  387. 


NovioN  V.  Hallett,  16  J.  R.  327,  347. 

lii  S.  Ct  14  J.  R.  273,  294. 

Admiralty  Jurisdiction  ;  Marine  Trespass ;  Prize, 

This  was  an  action  of  trover  by  Hallett,  plaintiff  below, 
for  a  brig  and 'cargo.  The  plaintiff  being  owner  of  a  brig 
called  the  Jane,  sent  her  to  trade  in  the  West  India  seas,  un^ 
der  Spanish  colors.  On  the  second  of  April,  1813,  she  set  out 
on  her  voyage  from  Porto  Cabello,  loaded  with  a  valuable 
cargo,  protected  from  British  capture  by  a  Spanish  owner 
and  papers.  On  her  voyage  to  New  York,  she  was  captured 
on  the  26ih  of  April,  by  a  privateer  called  the  San  Francisco 
de  Paula.  This  vessel  was  originally  English,  and  being 
captured  by  a  French  privateer  had  become  the  property 
of  Novion  the  defendant.  She  had  been  fitted  out  at  Wash- 
ington, North  Carolina,  by  him,  and  when  on  her  voyage  to 
Carthagenay  while  inside  Ocracock  inlet,  she  had  produced 
a  commission  stated  to  have  been  purchased  at  Carthagena, 
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and  hoisted  Carthagena  colors.  The  master  of  the  Jane  ex- 
pressly informed  ihe  captain  of  the  privateer  that  she  was 
American  and  not  Spanish  property,  but  merely  covered  as 
Spanish  property  to  protect  her  from  capture  by  the  English. 
A  lieutenant  and  five  men  were  put  on  board  the  Jane,  then 
called  La  Hija,  and  she  was  brought  to  Beaufort,.  North 
Carolina,  where  her  former  master,  Rise,  having  discovered 
her,  she  was  libelled  at  the  suit  of  the  plaintiff  and  the  District 
Court  of  the  United  States  decreed  her  to  be  restored  with  all 
her  tackle  and  apparel  and  all  the  cargo  that  remained  on 
board.  Also  damages  against  the  commander  of  the  Fran- 
cisco for  $1000  damages,  dtc.  The  court  reserved  its  de- 
cision upon  the  claim  for  damages  for  the  value  of  the  cargo 
at  the  time  of  capture.  No  decision  on  it  appeared  to  have 
been  made. 

On  this  evidence  the  defendant's  counsel  moved  for  a  non- 
suit on  the  grounds :  1.  That  a  trover  and  conversion  had 
not  been  proved.  2.  That  the  cause  of  action  had  already 
been  adjudicated  upon  by  the  District  Court  in  North  Caro- 
lina ;  and  that  it  was  a  question  exclusively  of  admiralty  ju- 
risdiction. The  motion  was  denied,  and  the  judge  charged 
the  jury :  1.  That  if  they  believed  the  Francisco  de  Paula 
had  a  regular  commission  by  a  de  facto  government  of  New 
Granada  or  Carthagena,  and  claimed  to  act  under  it  in  cap- 
turing the  brig  as  Spanish  property,  then  the  plaintiff  was 
not  entitled  to  recover,  because  the  question  of  prize  or  no 
prize,  belonged  exclusively  to  admiralty  jurisdiction.  2.  That 
if  the  privateer  had  it  and  acted  under  it,  yet  if  instead  of 
treating  the  Jane  as  prize  of  war,  she  brought  her  disguised 
into  the  United  States,  and  the  defendant  claimed  to  dispose 
of  her,  without  condemnation,  as  his  private  property,  then 
he  was  to  be  considered  as  a  trespasser  ab  initio.  3.  That 
if  the  captor  had  no  commission,  then  it  was  legally  an  act 
of  piracy,  for  which  the  captors  were  responsible  criminaliter 
in  the  federal  courts  only,  but  the  private  injury  was  not 
merged  in  the  felony.  This  charge  was  excepted  to.  Ver- 
dict for  plantiff  $39,687  80.  On  a  motion  for  new  trial,  on 
the  bill  of  exceptions^ 

The  Supreme  Court  held  that  the  charge  of  the  judge  was 
correct,  and  the  plaintiff  had  judgment.    Thompson,  Cb.  J., 


' 
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delivered  the  opinion  of  a  majority  of  the  court  "  Several 
very  important  and  difficult  questions,  have  been  raised  and 
discussed  on  the  argument  which,  according  to  the  view  I 
have  taken  of  the  case,  it  becomes  unnecessary  for  me  partic- 
ularly to  notice.  The  only  question  of  doubt  in  the  case  was, 
whether  this  court  has  jurisdiction  of  the  cause,  or  whether 
it  is  one  of  exclusive  admiralty  jurisdiction.  That  courts  of 
common  law  have  cognizance  of  marine  trespasses,  is  a  point 
nowhere  questioned.  It  is  not  the  plea,  but  the  nature  of 
the  question  that  determines  the  jurisdiction  of  the  court.^ 
He  then  goes  on  to  argue  that  the  privateer  having  been 
originally  fitted  out  in  the  United  States,  in  violation  of  an 
act  of  Congress,  whether  the  commission  was  issued  by  com- 
petent authority,  was  altogether  immaterial ;  for  the  very 
putting  it  on  board  within  the  jurisdiction  of  the  United 
States,  was  illegal  and  itself  a  nullity.  To  inquire  into  this 
matter  is  not  entertaining  the  question  whether  prize  or  not. 
"  The  illegal  fitting  out  of  this  privateer  in  direct  violation  of 
the  act  of  Congress,  precludes  the  defendant  from  setting 
up  the  claim  or  pretence,  that  the  taking  was  as  prize ;  and 
it  is  upon  this  ground  alone  that  I  place  my  opinion  that  this 
court  has  jurisdiction  of  the  cause."    Judgment  accordingly. 

Spencer,  J.,  dissented,  holding  that  the  subsequent  conduct 
of  the  captors,  and  their  treatment  of  the  prize  did  not  invali- 
date the  capture  itself.  That  if  the  capture  was  as  prize^ 
the  common  law  can  not  notice  it  as  a  trespass.  '<  The  act  of 
Congress  is  silent  as  to  the  consequences  to  result  from  a  cap- 
ture by  a  vessel  thus  fitted  out,  and  it  seems  to  me  that  it 
can  not  be  doubted  that  a  vessel  though  armed  and  fitted  out 
in  violation  of  that  act  may  take  a  prize.  It  is  another 
question  whether  it  would  be  a  valid  capture.  These  con- 
siderations, however,  do  not  belong  to  this  court.  We  have 
no  power  to  entertain  the  question.  I  only  insist  that  the 
plaintiff  has  applied  to  the  wrong  forum."  Yates,  J.,  concurred 
with  this  opinion.    On  writ  of  error  from  this  judgment, 

The  Court  of  Errors,  (Chancellor  Kent  delivering  the  opin- 
ion in  favor  of  reversal^  and  maintaining  substantially  the 
same  grounds  as  those  in  Judge  Spencer's  opinion,)  reversed 
the  judgment  of  the  Supreme  Court  unanimously,  and  or- 
dered the  defendant  in  error,  to  pay  to  the  plaintiff  in  error  vwo 
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hundred  and  thirty-two  dollars  for  his  costs  and  charges 
in  and  about  the  prosecuting  of  his  writ  of  error^  in  this 
courts  with  directions  to  the  Supreme  Ck)urt  to  award  a 
venire  de  novo^  ^c. 

The  decision  of  the  court  was  pronounced  in  an  elaborate 
opinion,  by  Kent,  Chancellor. — "  That  the  owner  of  the  pri- 
vateer is  justly  responsible  to  the  plaintiff  for  all  the  dama- 
ges recovered,  will  not  also  be  denied.  The  only  question 
is,  whether  the  common  law  courts  of  this  state  have  juris- 
diction of  the  case.  It  is  admitted  that  they  have  no  ju- 
risdiction of  the  original  taking ;  but  it  is  asserted  that  the 
subsequent  disposition  of  the  subject,  if  it  be  not  treated  as 
prize  of  war,  may  render  the  captor  a  trespasser  ab  initio^ 
and  liable  to  an  action  of  trespass  at  the  common  law. 

''  I  apprehend  that  no  such  distinction  exists,  and  that  if 
property  be  taken  in  the  first  instance  as  prize  of  war,  the 
subsequent  conduct  of  the  captors,  whatever  it  may  be,  can 
not  alter  the  right  of  jurisdiction. 

"  The  schooner  had  a  commission  from  a  state  assuming 
powers  of  government,  and  was  commissioned  to  take  Span- 
ish vessels.  The  brig  captured  appeared  in  a  Spanish  char- 
acter. The  master  admits,  that  when  taken,  the  privateer 
put  a  prize  master  and  five  men  on  board.  The  fact  then  is 
not  to  be  questioned,  that  the  brig  was  in  the  first  instance, 
captured  as  prize  of  war. 

"  This  being  the  case,  it  belongs  exclusively  to  the  admi- 
ralty courts  of  the  United  States,  to  judge  of  the  validity  of 
the  capture,  or  of  the  competency  of  the  commission,  of  the 
effect  of  the  original  act  of  arming  within  the  United  States 
and  of  every  possible  question  arising  out  of  the  capture." 

He  then  reviews  the  cases  on  this  subject,  commencing 
with  the  governing  case  of  "  Le  Caux  v.  Eden,  Doug.  694, 
which  has  since  commanded  uniform  and  universal  assent.'^ 
He  then  pursues.  "After  a  review  of  these  cases,  which 
contain  a  course  of  doctrine  and  precedents  very  nearly  uni- 
form for  the  last  two  hundred  years,  it  would  seem  that  there 
could  remain  no  doubt  of  the  entire  and  exclusive  jurisdic- 
tion of  the  admiralty  in  the  present  case.  Here  is  a  suit  in 
trover  against  the  captor  for  property  originally  taken  on  the 
high  seas  in  the  character  of  a  prize.    It  is  not  a  mere  inci- 
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dental  question  that  is  raised,  but  the  validity  of  the  very 
act  of  capture  is  directly  arraigned." — "  If  ever  a  case  was 
peculiarly  fitted  for  a  court  of  admiralty,  sitting  under  the 
authority  of  the  United  States,  and  governed  by  the  laws 
and  usages  of  nations,  this  must  be  that  case." 

The  Chancellor  then  reviews  the  American  cases  on  the 
subject,  and  shows  them  to  lead  to  the  same  result. 

Lastly,  he  reviews  the  opinion  of  Thompson,  Ch.  J.  "  But 
the  Chief  Justice,  in  delivering  the  opinion  of  the  court,  said 
that  he  placed  his  opinion  that  the  Supreme  Court  had  juris- 
diction of  the  cause,  '  upon  the  ground  alone,'  that  the  priva- 
teer was  illegally  fitted  out  in  a  port  of  the  United  States,  in 
violation  of  the  act  of  Congress  of  6th  June,  1794."  He  af- 
terwards adds ;  "  Surely  it  belonged  to  the  admiralty  to  take 
cognizance  of  such  illegal  armaments  as  incidental  to  the 
question  of  prize.  It  was  as  much  a  part  of  the  prize  ques^ 
tiofij  as  the  inquiry  touching  the  authority  of  the  commission 
or  the  place  of  the  capture,  or  the  national  character  of  the 
party  captured,  or  his  title  to  the  property."  He  proceeds  to 
review  the  action  of  the  United  States  executive  and  judici- 
ary, upon  the  subject  of  captures  made  by  vessels  illegally 
fitted  out  within  the  United  States,  and  says ;  "  After  the 
most  solemn  sanction  given  to  the  power  of  the  district  and 
admiralty  courts,  on  this  subject,  and  after  the  irresistible  de- 
ductions from  these  facts,  that  the  common  law  courts  of  the 
individual  states,  have  no  jurisdiction  in  the  case,  I  think 
I  may  safely  conclude,  that  the  ground  taken  by  the  Chief 
Justice  in  his  opinion,  (and  which  appears  not  to  have  been 
taken  at  the  trial,)  is  as  untenable  as  any  that  could  have 
been  assumed."    p.  347. 

Note  by  the  Reporter.  Had  the  fitting  out  of  the  captu- 
ring vessel,  in  this  case,  not  been  accompanied  with  a  viola- 
tion of  our  neutrality,  and  laws,  it  is  clear  that  the  question 
would  have  belonged  exclusively  to  the  courts  of  the  coun- 
try of  the  captor ;  it  is  only  the  illegality  of  the  original 
equipment  which  can  give  to  our  courts  admiralty  jurisdic- 
tion of  the  case.    Vide  L^InvinciUef  I  Wheat.  238, 


H3=*  The  Supreme  Court  of  the  United  States  there  held,  that 
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the  courts  of  this  country  have  no  jurisdiction  to  redress  any 
supposed  torts  committed  on  the  high  seas  upon  the  property 
of  ils  citizens  by  a  cruiser  regularly  commissioned  by  a  foreign 
and  friendly  power,  except  where  such  cruiser  has  been  fitted 
out  in  violation  of  our  neutrality. 

In  the  case  of  La  Concepcion,  the  Supreme  Court  of  the 
United  States  held  that  where  a  capture  was  made  of  the 
property  of  the  subjects  of  a  nation  in  amity  with  the  United 
States,  by  a  vessel  built,  armed,  equipped,  and  owned,  in  the 
United  States,  such  capture  is  illegal,  and  the  property,  if 
brought  within  our  territorial  limits,  will  be  restored  to  the 
original  owners.  La  Concepcion,  6  Wheaton,  235 ;  5  Con- 
dy's  R.  77. 

In  the  case  of  La  Concepcion,  1821,  Mr.  Justice  Story,  in 
delivering  the  opinion  of  the  court,  puts  the  whole  question 
in  that  case  upon  the  single  ground  that  the  ownership  of  the 
vessel,  she  having  been  originally  built  in  the  United  States 
still  continued,  although  she  went  to  Buenos  Ayres,  and 
sailed  thence  under  the  colors  of  that  government  on  her 
cruise  during  which  the  capture  was  made.  He  says :  "  The 
want  of  a  bill  of  sale  or  any  document  of  this  nature,  or  of 
any  direct  and  positive  evidence  of  an  actual  sale,  leaves  no 
doubt  in  the  mind  of  the  court  that  no  such  sale  ever  was 
made.  The  consequence  is  that  the  capturing  vessel  must 
still  be  considered  as  owned  in  the  United  States ;  and  ac- 
cording to  the  decisions  which  have  already  been  made,  the 
capture  was  illegal,  and  the  property  must  be  restored  to  the 
original  Spanish  owners^  (Vide  The  Alerta,  9  Cranch,  359. 
The  Divina  Pastora,  4  Wheat.  298.  The  Estrella,  4 
Wheat.  298.    La  Amistad  de  Rues,  5  Wheat.  386.) 
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La  Fromboise  v.  Jackson,  ex  denu  Smith,  8  Cow.  689. 

Adverse  Possession, 

Upon  the  special  verdict,  setting  forth  the  particulars  of 
the  entry,  grant,  and  possession  under  it,  of  the  premises  in 
question, 

The  Supreme  Court  held  that  the  adverse  possession  set 
up  by  the  defendant,  La  Fromboise,  was  not  available  un- 
der the  statute  of  limitations,  as  the  grant  under  which  his 
ancestors  entered,  (from  the  French  Government  in  Canada,) 
was  not  an  effectual  deed,  as  the  grantor  had  no  color  of  title. 

That  the  grant  could  not  therefore,  constitute  a  valid  com- 
mencement of  an  adverse  possession,  and  rendered  judgment 
against  the  defendant 

The  Court  of  Errors  reversed  the  judgment,  holding  that 
it  was  not  necessary  that  an  adverse  possession,  to  be  avail- 
able under  the  statute,  should  commence  under  an  effectual 
deed ;  and  though  the  possessor  claim  under  written  evi- 
dence of  title,  which,  in  producing  it,  proves  to  be  defective, 
yet,  the  character  of  his  possession  as  adverse,  is  not  thereby 
destroyed,  nor  affected  by  the  defects  of  bis  paper  title.  If 
the  entry  is  made  under  color  of  titlef  the  possession  will  be 
adverse,  however  groundless  the  supposed  title  may  prove. 
The  fact  of  possession,  and  the  quo  animo,  are  the  test. 
The  claim  of  lands,  under  an  executory  contract  for  pur- 
chase, the  consideration  being  paid,  and  of  which  a  Court 
of  Equity  would,  therefore,  decree  performance  and  enforce 
against  the  vendor,  is  a  suficient  color  of  title,  to  constitute 
an  adverse  possession  within  the  statute   of  limitations. 

Judgment  reversed. 

It  was  objected  upon  this  special  verdict,  that  it  was  to  be 
inferred  from  the  evidence,  that  the  origmal  claim  of  title, 
was  from  the  French  Government  in  Canada,  after  that  title 
had  been  extinguished  ;  and  that  therefore  it  was  void,  as 
the  foundation  of  an  adverse  possession ;  but  Jones,  Chan- 
cellor, held,  that  it  could  not  be  inferred  by  the  Court,  from 
the  evidence  stated  in  the  special  verdict,  and  that  the  Court 
would  not  notice  the  evidence  of  it,  unless  the  jury  had  found 
it  as  a  fact.    He  also  held  that  mere  possession  of  land,  with- 
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out  claim  of  title,  will  never  confer  a  title  ;  but  that  the  claim 
of  title,  however  groundless,  may  be  matured  into  a  title, 
either  against  an  individual  or  the  people. 


Bromagham  and  others  v.  Clapp,  9  Cow.  630. 

In  S.  Ct.  5  Cow.  295  ;  6  Cow.  611. 

Adverse  Possession ;  Partition ;  Seisin  and   Possession 

of  Tenants  in  Common. 

Petition  in  partition,  under  statute  for  the  partition  of  lands 
of  April  12, 1813.  Plea,  that  defendant,  at  the  time  of  prefer- 
ring the  petition  and  at  the  time  of  pleading,  was  sole  seised, 
and  possessed  in  his  demesne  as  of  fee,  &^c.,  and  traversing  the 
tenancy  in  common.  To  this  plea  was  annexed  a  notice, 
thai  he  had  been  so  seised,  for  twenty -five  years  previous  to 
the  exhibiting  of  the  petition,  adversely  to  the  claim  of  the 
petitioners.  Replication,  that  the  plaintiffs  were  seised  in 
fee,  &c.  as  tenants  in  common  ;  moda  said  forma,  and  issue 
to  the  courts. 

On  the  trial  at  the  circuit,  it  appeared  that  William  Bro- 
magham, father  of  the  plaintiffs,  being  seised  in  fee  of  the 
premises  in  question,  died  intestate  about  the  15th  of  Jan- 
uary, 1799,  leaving  the  plaintiffs,  three  of  his  children,  and 
six  others  his  children  and  heirs  at  law,  nine  in  the  whole. 
Previously,  in  May,  1795,  he  had  been  declared  a  lunatic  ; 
and  in  August  following,  Peter,  his  son,  was  appointed  his 
committee  by  the  Court  of  Chancery,  and  took  possession  of 
his  real  and  personal  estate.  In  October,  1802,  Peter  having 
purchsised  the  right  of  his  brother  Isaac,  contracted  to  sell 
the  whole  of  the  premises  in  question,  to  the  defendant  in 
fee,  and  May  3d,  1803,  he  conveyed  the  whole  to  him.  The 
defendant  had  entered  some  time  in  March  before  ;  and  has 
continued  in  possession,  claiming  title  ever  since.  Jemima 
Martin,  one  of  the  plaintiffs,  was  feme  coverte  in  1803  ;  but 
her  husband  died  13  years  before  this  proceeding  was  com- 
menced. Verdict  for  plaintiffs,  subject  to  the  opinion  of  the 
court. 

The  Supreme  Court  held  upon  this  state  of  facts,  that 
though  the  defendant's  possession  was  adverse  from  the  3d 
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of  May,  1803,  and  the  possessor's  right  of  all  the  plaintiffs 
gone  by  the  lapse  of  20  years ;  yet  as  the  possession  was 
short  of  twenty-five  years,  and  therefore  no  bar  to  a  writ  of 
right,  the  Court  were  bound  to  proceed  under  the  statute, 
and  ascertain  the  rights  of  the  parties ;  and  that,  to  warrant 
proceedings  in  partition,  it  was  not  necessary  that  all  the 
parties  should  be  actually  seised  when  the  suit  is  com- 
menced, as  possession  is  not  awarded  in  the  action.  On  writ 
of  error  from  the  Supreme  Court. 

The  Court  of  Errors  held,  that  the  issue  made  by  the 
pleadings  in  the  cause,  was  a  proper  one  in  partition  under 
the  statute,  and  that  it  was  incumbent  on  the  plaintifGs  to  prove 
at  the  trial,  that  they  were  seised  in  common,  according  to 
the  meaning  of  the  issue,  and  that  twenty  years  adverse 
possession  would  bar  a  suit  for  partition. 

The  Chancellor,  (Jones,)  who  delivered  the  only  opinion 
reported,  maintains  that  in  proceedings  for  partition,  the  plain- 
tiff or  petitioner,  must  allege  that  he  is  seised,  and  show  an 
actual  present  possession  ;  that  a  mere  right  of  entry,  will 
not  satisfy  the  averment  of  seisin  ;  and  that  therefore,  an  ad- 
verse possession  of  the  defendant  though  short  of  twenty 
years  is  a  bar."    Quere  ? 

He  also  holds,  that  though  a  judgment  in  partition  does 
not  change  the  possession,  yet,  in  an  ejectment  or  writ  of 
right,  it  would  be  conclusive  between  the  parties.  The  jury, 
therefore,  should  have  been  instructed,  that  if  they  found 
the  adverse  possession  proved  to  their  satisfaction,  they 
should  render  their  verdict  for  the  defendant. 

It  was  held  by  the  whble  court,  that  any  one  defendant 
in  partition  may  bring  Error  separately. 

Judgment  reversed. 

SCir»  S.  C.  6  Cow.  611.  held  by  S.  C.  that  bail  in  error,  is  ne- 
cessary to  stay  proceedings  in  partition.  See  8  Cow.  746, 
arid  9  id.  304,  on  motion  to  amend  writ  of  error. 
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Livingston  v.  The  Peru  Iron  Company,  9  Wend.  511 

to  638. 

Adverse  Possessioii  under  Fraudulent  Deed. 

This  was  a  bill  to  set  aside  a  deed  of  premises,  charging 
it  to  have  been  fraudulently  obtained  by  the  grantees,  and 
praying  other  appropriate  relief.  The  complainant  was  the 
grantee  of  the  same  premises  under  a  deed  bona  fide  and 
for  good  consideration. 

The  Chancellor  decided  that  the  fraud  in  obtaining  the 
deed  was  sufficient  to  avoid  it,  but  that  the  complainant  was 
not  in  a  situation  to  take  advantage  of  it,  as  his  own  deed 
was  void,  being  executed  to  him  when  Murray  and  Palmer 
were  in  possession,  under  the  first  deed,  and  holding  ad- 
versely. 

In  the  Court  of  Errors,  on  appeal  from  this  decree.  Sav- 
age, Ch.  J.,  in  his  opinion  in  favor  of  reversal,  states  this  to 
be  the  only  question  presented  to  the  court.  The  court  held, 
in  conformity  to  his  opinion,  that  a  deed  fraudulently  ob- 
tained, is  not  available  as  the  foundation  of  an  adverse  pos- 
session, so  as  to  avoid  a  subsequent  conveyance :  nor  is  a 
deed  available  for  such  purposes  executed  by  a  person  assu- 
ming to  act  as  the  attorney  of  the  grantor,  but  without  au- 
thority, when  such  want  of  authority  is  known  to  the 
grantee. 

It  was  also  held  that  to  constitute  a  possession  adverse,  so 
as  to  bar  a  recovery,  or  to  avoid  a  deed  subsequently  execu- 
ted by  the  true  owner,  the  party  setting  up  the  possession  must 
in  making  his  entry  upon  the  land,  act  bona  fide;  he  must 
rely  upon  his  title ;  he  must  believe  the  land  to  be  his,  and 
that  he  has  title  thereto,  although  his  title  may  not  be  right- 
ful or  valid,  but  if  the  title  be  an  absolute  nullity,  as  a  deed 
obtained  hy  fraud  or  forgery,  it  will  not  serve  as  the  foun- 
dation of  an  adverse  possession. 

Judgment  reversed,  10  to  8. 


14  ADVERSE  POSSESSION. 

ScHAUBER  t;.  Jackson,  ex  dem-j  Bogert  and  others,  2 

Wend.  13,  64. 

In  S.  Ct ,  7  Cow.  187,  417,  490. 

Adverse  Possession  ;  Evidence  ;  Presumption. 

The  statement  of  the  facts  in  this  case,  is  taken  from  the 
opinion  of  Stebbins,  Senator,  and  seems  to  contain  all  that  is 
essential  to  a  right  understanding  of  the  points  decided  in 
the  Supreme  Court  and  in  the  Court  of  Errors.  That  Sen- 
ator was  for  reversal 

« 

*'  The  lands  in  controversy  in  this  cause,  are  situated  in 
the  county  of  Saratoga,  and  are  part  of  a  tract  granted 
by  letters  patent  to  William  Appel  in  1708.  The  father  of 
Schauber  entered  upon  the  premises  when  in  a  wild  state, 
about  half  a  century  since,  without  any  claim  of  title,  and 
frequently  acknowledged  that  the  owner  was  unknown  to 
him,  and  applied  to  others  for  information  in  regard  to  the 
title,  with  the  avowed  purpose  of  purchasing.  Not  being 
able  to  find  the  owner,  he  continued  clearing  and  cultivating 
the  land,  building  on  and  improving  it  till  his  death,  and 
then  transmitted  his  possession  to  his  son,  the  defendant  be- 
low. The  plaintiff  below  claimed  title  as  the  descendants 
and  heirs  of  William  Appel,  the  patentee,  through  his  oldest 
son  and  heir  Simon  Appel. 

The  defendants  to  show  that  plaintiffs  were  not  entided  to 
recover  introduced  the  will  of  William  Appel,  by  which  he 
"  bequeathed  to  his  son  Simon  twenty  shillings  for  his  birth- 
rightj  to  be  raised  and  levied  out  of  his  estate,  wherewith  he 
utterly  excludes,  debars,  and  precludes  him  from  having  or 
claiming  any  other  or  further  pretensions,  claims,  and  de- 
mands, whatsoever,  as  being  his  heir  at  law,  or  by  any  pre- 
tence whatsoever." 

According  to  the  English  law,  in  force  at  the  death  of 
William  Appel,  his  eldest  son  Simon  was  his  heir  at  law, 
unless  the  descent  was  broken  by  the  will.  The  will  then 
authorizes,  empowers,  orders,  and  directs  his  executors,  to  sell 
the  whole  of  his  real  and  residue  of  his  personal  estate — and 
to  divide  the  moneys  arising  from  the  sale— one  fifth  to  each 
of  his  sons  Simon  and  Johannes,  one  fifth  to  each  of  his 
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two  daughters,  and  one  fifth  to  a  grandson,  and  appoints  Jo- 
hannes and  his  daughter  Engeltje  executors  of  his  will. 
The  daughter  renounced,  and  letters  testamentary  were  is- 
sued to  Johannes  alone."    Per  Stebbins,  Senator. 

Upon  this  evidence  and  some  other  intended  to  show 
that  some  part  of  the  lands  patented  had  been  conveyed  by 
grants  of  third  persons ;  but  not  of  these  premises ;  and  of  a 
mortgage  more  than  twenty  years  old,  on  which  nothing  had 
been  done — the  defendant  insisted  at  the  trial,  that  he  had 
shown  title  out  of  the  lessors  of  the  plaintiff,  and  that  there- 
fore his  own  possession,  such  as  it  was,  was  protected  as 
against  them,  and  that  a  grant  might  be  presumed  by  the 
jury,  &c. 

The  Circuit  Judge  (Walworth)  charged  the  jury  that  in 
his  opinion,  the  evidence  was  not  sufficient  to  prov9  nor  to 
authorize  them  to  presume  that  William  Appel,  or  his  heirs 
or  representatives,  had  aliened  the  premises  to  any  person  so 
as  to  divest  the  title  of  the  lessors  of  the  plaintiff  as  heirs, 
if  they  had  proved  themselves  such  heirs,  but  that  the  evi- 
dence was  proper  for  their  consideration,  in  determining 
whether  they  were  such  heirs,  and  that  in  his  opinion  the 
evidence  was  sufficient  to  warrant  the  jury  in  finding  a  ver- 
dict for  the  plaintiff,  but  that  was  a  matter  for  their  consid- 
eration ;  which  charge  was  excepted  to.  Verdict  for  plain- 
tiff.   And  on  motion  for  new  trial. 

The  Supreme  Court  held  that  the  charge,  as  well  as  the 
verdict  upon  the  evidence  was  right.  That  the  court  will 
not,  nor  is  a  jury  authorized  to  presume  a  conveyance  by  the 
executor's  having  a  naked  power  of  sale^  or  to  presume  a 
continued  outstanding  title,  against  the  heir,  to  protect  the 
possession  of  a  mere  intruder,  without  color  or  pretence  of 
title,  even  after  the  lapse  of  more  than  forty  years  possession 
of  the  latter.  That  courts  will  not  countenance  presumption 
of  outstanding  title  in  favor  of  a  mere  intruder,  who  enters 
avowedly  without  pretence  of  title.  That  therefore  a  mort- 
gage of  more  than  twenty  years  standmg,  on  which  no  in- 
terest has  been  paid,  and  under  which,  no  entry  or  foreclo- 
sure has  taken  place,  is  not  such  an  outstanding  title  as  will 
bar  an  ejectment  by  the  mortgagor  or  his  heirs. 

The  Supreme  Court  also  held  that  the  direction  to  the  ex- 
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ecutors  to  sell,  &c.,  did  not  break  the  descent  at  law,  notwith- 
standing the  disinheriting  legacy,  and  the  declaration  that  he 
should  take  nothing  as  heir.  OthenvisCf  if  he  had  devised 
the  land  to  the  executors,  the  heirs  at  law  can  only  be  disin* 
herited  by  an  express  devise,  or  by  necessary  implication  to 
some  other  person.  That  the  executors  here  took  merely  a 
naked  power  to  sell  without  an  interest.  On  writ  of  error  to 
this  decision, 

The  Court  of  Errors  held  that  the  judgment  was  erroneous 
and  should  be  reversed — bv  a  vote  of  12  to  10. 

After  this  decision  the  Chancellor  (Walworth)  proposed 
that  the  court  should  definitely  express  the  grounds  upon 
which  the  judgment  of  this  court  was  pronounced.  "  Whe- 
ther the  court  was  of  opinion,  that  by  the  will  of  William 
Appel,  an  estate  was  given  by  implication  to  the  executors,  or 
whether  they  were  of  opinion  that  the  facts  and  circumstan- 
ces of  the  case  should  have  been  submitted  to  the  jury  so  as 
to  authorize  them  to  presume  a  conveyance  from  William  Ap- 
pel, the  patentee,  or  his  executors.  Several  members  observ- 
ing that  their  opinion  had  been  formed  only  on  a  considera- 
tion of  the  latter  proposition,  the  question  as  to  the  legal  con- 
struction of  the  will  was  not  put.  The  other  question  was 
however  put,  namely : 

"Ought  the  facts  and  circumstances  of  the  case  to  have 
been  submitted  to  the  jury,  so  as  to  have  authorized  them  to 
presume  a  conveyance  from  William  Appel  or  his  executors, 
if  in  the  judgment  of  the  jury,  such  facts  and  circumstances 
were  sufficient  to  authorize  such  inference  ?*'  Which  resolu- 
tion was  passed  by  a  vote  of  ayes  16  noes  7. 

Judgment  reversed  accordingly. 


Adams  v,  Rockwell,  16  Wend.  2S5. 

In  &  Ct.  6  Wend.  467. 

Adverse  possession;  Encroachment;  Acquiescence;  Evi- 
dence. 

The  Supreme  Court  held,  that  the  acts  and  declarations 
of  parties  as  to  the  location  of  lands,  and  thus  creating  a 
conventional  line,  may  overrule  the  courses  and  distances  in 
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their  deeds ;  and  that  to  give  effect  to  such  acts  and  declara* 
tions,  it  is  not  necessary  that  their  legal  operations  upon  the 
vested  rights  of  the  parties  should  be  known  to  the  parties 
against  whom  they  are  sought  to  be  enforced." 

'<  Acquiescence  in  an  erroneous  location,  for  a  great  length 
of  time  {e.  g.  18  years)  is  conclusive  upon  a  party  making 
or  acquiescing  in  such  location. 

'* Evidence  of  the  actual  possession  of  settlers  on  adjacent 
tracts,  in  reference  to  a  division  line,  attempted  to  be  shown 
as  recognized  by  one  of  the  parties  in  a  suit,  is  admissible. 

"  Where  a  division  line  between  adjoining  tracts,  exists  at 
Its  two  extremities,  and  for  the  principal  part  of  the  distance 
between  the  two  tracts,  and  as  such  is  recognized  by  the  par- 
ties, it  will  be  a  continuous  line,  although,  on  a  portion  of  the 
distance,  there  is  no  improvement  or  division  fence." 

This  was  an  action  of  replevin  to  recover  certain  logs  cut 
on  the  disputed  tract  by  the  defendant,  and  on  examining  the 
facts  and  declarations  relied  on  to  support  the  conventional 
line,  it  is  not  at  all  surprising  that  the  decision  of  the  Supreme 
Court  was  reversed  by  the  Court  of  Errors.  21  members 
for  reversal,  and  1  only  dissenting. 

The  Court  of  Errof  s  he]4}  1*  where  lands  are  described  in  a 
deed  conveying  the  same,  clearly  and  distinctly  by  courses 
and  distances,  so  that  upon  actual  survey,  the  true  location 
of  the  tract  can  be  ascertained  with  absolute  certainty,  the 
owner  may  assert  his  title  to  hold  according  to  the  true  boun- 
daries of  his  lands,  notwithstanding  that  an  encroachment 
has  been  made  upon  him  by  the  owner  of  an  adjoining  tract, 
a  line  maintained  in  pursuance  of  such  encroachment,  recog- 
nized by  the  party  encroached  upon,  and  acquiesced  in  by 
him  for  a  period  of  eleven  years  ;  if  the  lands  in  dispute 
are  in  a  state  of  nature,  i.  e.,  covered  with  timber,  and  no 
other  occupation  has  been  had  than  the  occasional  cutting 
down  of  trees  and  drawing  away  of  timber. 

It  seems  that  if  during  such  acquiescence,  expensive  im- 
provementS  by  the  erection  of  buildings  or  otherwise,  had 
been  made  by  the  occupant  upon  the  premises  in  dispute,  the 
owner  would  have  been  h^ld  estopped  from  setting  up  the 
true  line. 

There  was  no  evidence  in  this  case  of  a  deliberate  settle- 
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ment  of  the  erroneous  line  by  express  agreement  founded 
upon  a  bona  fide  attempt  to  ascertain  the  true  boundaries  by 
actual  survey,  according  to  the  courses  and  distances  of  the 
older  deeds,  both  parties  deriving  title  from  the  same  source. 

Judgment  reversed. 


Northrop  v.  Wright,  7  Hill,  476. 

In  S.  Ct  24  Wend.  233. 

Adverse  Possession;  Evi'fence. 

In  ejectment  for  an  undivided  part  of  a  lot  of  land,  brought 
by  N.  who  claimed  under  a  deed  from  one  of  the  children 
of  A.,  the  following  facts  appeared.  A.  died  in  possession  of 
the  lot  sometime  between  1776  and  1782,  leaving  several 
children  to  whom  he  devised  his  real  estate,  in  general  terms, 
as  tenants  in  common.  After  bis  death.  P.,  one  of  the  chil* 
dren,  took  possession  of  the  lot,  and  continued  to  hold  it  for 
three  or  four  years,  when  possession  was  taken  by  E. ; 
but  in  what  right  or  under  what  circumstances  did  not  appear. 
E.  exercised  various  acts  of  ownership  ifpon  the  lot,  and  died 
possessed  of  it  in  1798,  having  devised  it  to  his  son  M.  in 
fee.  M.  entered  into  possession,  and  continued  to  hold  the 
lot  until  1801,  when  it  was  sold  by  the  sheriff  to  S.,  under  a 
judgment  for  $7,000  recovered  against  M.  about  a  year  be- 
fore. The  sheriff's  deed  recited  among  other  things,  that 
the  sum  bid  and  paid  on  the  lot  was  $2,275,  and  that 
M.  was  seised  in  fee  of  the  lot.  At  the  time  the  judgment 
was  recovered  against  him,  S.  took  possession  of  the  lot,  un- 
der the  sheriff's  deed,  and  in  1806  sold  it  to  K.  for  $7,900,  by 
a  quit-claim  deed  purporting  to  convey  the  entire  fee.  In 
1807,  some  of  N.'s  children  and  descendants  executed  a  quit-' 
claim  deed  to  K.  in  consideration  of  $700,  but  there  was 
nothing  to  show  what  interest  they  professed  to  have,  or  how 
they  derived  it,  the  deed  being  general  in  its  ternft.  By  va- 
rious other  successive  quit-claim  deeds,  each  purporting  to 
convey  the  entire  fee,  the  title  of  K.  became  vested  in  W., 
who  was  in  possession  in  1834,  when  this  action  was  brought 
It  was  admitted  on  the  trial,  that  K.,  and  all  die  subsequent 
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grantees  had  been  in  possession,  under  their  respective  deeds : 
and  W.  accordingly  defended,  on  the  ground  of  adverse  pos- 
session. The  Circuit  Judge  charged  the  jury  among  other 
things,  that  the  possession  of  E.  commenced  under  very  sus- 
picious circumstances ;  that  the  fact  of  the  sheriff's  sale  hav- 
ing taken  place  so  very  soon  after  the  death  of  E.,  was  im- 
portant to  show  that  he  had  no  deed ;  that  as  the  conveyan- 
ces under  which  the  defendant  derived  title,  were  mere  quit- 
claim deeds,  no  inference  could  be  drawn  from  them  that  the 
grantees  claimed  an  absolute  right,  and  that  the  deed  to  K., 
given  in  1807,  clearly  showed  that  the  heirs  of  A.,  made 
clakn  to  the  premises.  The 'Supreme  Court  having  refused 
a  new  trial,  on  error, 

The  Court  of  Errors  held,  that  the  charge  was  erroneous, 
as  calculated  to  mislead  the  jury  on  the  question  of  adverse 
po^sessiim. 

See  opinion  of  Walworth,  Ch.,  ^ho  says  that  the  decision 
made  m  Brawn  v.  Kimball  (25  Wend.  259),  is  not  to  be  con- 
sidered as  settling  the  law,  beyond  the  particular  facts  of  that 
case. 

Judgment  reversed,  16  to  4. 


Bradford  v,  Albany  Dutch  Church,  8  Cow.  457. 

Not  reported  in  S.  Ct. 

Agreement. 

Bradford,  the  plaintiff  below,  defendant  in  error,  brought 
bis  action  to  recover  a  portion  of  his  salary  as  minister  of 
the  Reformed  Dutch  Church  in  Albany,  under  a  contract 
with  the  Church,  to  act  as  its  minister  for  a  stated  salary, 
founded  on  a  call  referring  to  the  rules  of  church  govern- 
ment, established  in  the  national  synod  held  at  Dordrecht 
in  1618,  and  1619,  and  the  articles  explanatory  of  the  gov- 
ernment and  discipline  of  the  Reformed  Dutch  Church,  in  the 
United  States  of  America.  After  some  time  the  plaintiff  was 
arraigned  before  the  Church  tribunal,  having  jurisdiction  of 
such  complaints  on  representations,  or  charges  of  personal 
misconduct ;  and  by  a  sentence  of  that  judicatory  was  sus- 
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pended  from  his  functions  and  duties  as  such  minister ;  finally, 
a  sentence  of  dissolution  of  the  pastoral  connection,  between 
him  and  the  church  for  his  continued  faults,  was  pronounced 
by  the  proper  judicatory,  and  affirmed  an  appeal  by  him  to 
the  superior  church  jurisdiction  ;  whereupon,  he  brought  this 
action  for  his  salary,  intermediate  his  suspension,  and  the 
sentence  of  dissolution  : — 

The  Supreme  Court  held  him  entitled  to  recover  it,  as  the 
mere  suspension  did  not  dissolve  the  relation ;  and  that 
he  was  entitled  to  his  salary  while  that  continued.  But  on 
writ  of  error  by  the  church, 

The  Court  of  Errors  held,  that,  as  where  one  contracts 
to  perform  certain  labor,  or  service  for  which  he  is  to  receive 
a  stated  compensation,  performance  or  an  ability  and  readi- 
ness to  perform  in  the  manner  stipulated,  are  a  condition  pre- 
cedent to  the  compensation  becoming  due : — that  the  con- 
tract in  this  case,  to  perform  certain  spiritual  functions,  and 
duties,  formed  no  exception  to  the  general  rule,  and  that 
as  the  sentence  of  suspension  was  incurred  by  the  fault  of 
the  minister,  that  he  was  not  entitled  to  his  salary  between 
the  date  of  his  suspension,  and  the  final  sentence  of  dissolu- 
tion of  (he  pastoral  connection. 


Sandford  v.  Halsey,  2  Denio,  236,  272. 

Not  reported  in  S.  Ct.  but  Sanford  y.  Handy,  reported  23  Wend.  260,  and  25 
Wend.  475.  In  S.  Ct.,  wee  an  action  on  the  same  agrreement,  and  presents 
the  reason!  of  the  Supreme  Court  more  fully  than  the  opinion  of  Nebon 
C.  J.  given  in  2  Denio,  242-6. 

Agreement ;  Liability  of  a  Joint  Stock  Subscriber. 

Covenant  against  subscriber  to  articles  of  joint  stock  pur- 
chase of  lands. 

In  this  case,  the  owner  of  lands,  the  plaintiff  in  error,  is- 
sued proposals  for  the  establishment  of  a  Joint  Stock  Com- 
pany to  purchase  them,  estimating  the  value  at  a  certain  sum, 
and  dividing  it  into  twenty-three  shares  of  85000  each : — 
each  subscriber  to  be  interested  in  the  purchase  to  the  ex- 
tejit  of  the  number  of  shares  taken  by  him,  and  the  proper- 
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ty  to  be  controlled  and  disposed  of  by  a  majority  of  such 
persons  as  should  become  subscribers.     It  was  held  by 

The  Supreme  Court,  that  a  subscriber  foe  one  or  more  shares 
was  not  liable  for  the  amount  of  his  subscription,  unless  the 
whole  number  of  shares  was  taken  up  and  could  not  be  com- 
pelled to  become  a  tenant  in  common  with  the  owner  of  the 
land,  unless  the  whole  scheme  was  carried  into  eiffect.  On 
writ  of  error  to  this  court,  it  was  held  by 

The  Court  of  Errors,  that,  as  the  subscribers  were,  by  the 
terms  of  the  agreement,  to  be  severally  interested  in  the  shares 
set  opposite  to  their  respective  names,  and  each  to  pay  his 
share  respectively,  in  certain  instalments,  and  to  give  their 
notes  and  bonds  therefor ;  yet,  although  eighteen  only  were 
subscribed  for,  besides  the  defendant's  one  share,  that  cove- 
nant might  be  maintained  against  the  defendant,  for  an  in- 
stalment of  his  subscription,  he  having  refused  to  give  his 
bond,  and  that  it  was  not  a  condition  of  the  agreement,  thai 
the  whole  twenty-three  shares  should  be  subscribed  for,  and 
that  the  defendant  was  liable  for  the  amount  of  his  subscrip- 
tioD,  notwithstanding  only  a  part  was  taken  up. 

Judgment  reversed,  16  to  14. 


Williamson  v.  Heyer,  4  Wend.  170. 

Dismissal  of  Appeal. 

In  this  case,  on  a  motion  to  dismiss  an  appeal  as  brought 
from  an  order  of  the  Chancellor,  to  which  an  appeal  does 
not  lie. 

The  Court  of  Errors  held,  an  order  denying  a  motion  for 

the  re-hearing  of  a  motion  for  instructions  to  a  master  in  the 

examination  of  a  witness,  would  not  be  entertained,  and  that 

an  appeal  from  an  order  refusing  a  rehearing  in  any  case, 

would  not  be  sustained  unless  under  very  special  and  pecu- 

circumstances. 

Appeal  dismissed  with  costs. 
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Chapman  and  others,  appellants,  v.  Hammerslby  and  oth- 
ers, respondents,  4  Wend.  173. 

Dismissal  of  Appeal. 
In  this  case  the  court  held  that  an  appeal  did  not  lie  from 
an  order  of  the  Chancellor  directing  the  sale  of  property,  the 
subject  of  contest  between  the  parties  litigant,  and  order- 
ing the  money  to  be  brought  into  court  to  abide  the  final  or- 
der to  be  made  upon  the  rights  of  the  parties,  such  order  re- 
lating only  to  the  preservation  of  luc  property,  and  not 
affecting  the  merits  of  the  cause. 

Appeal  dismissed  with  costs. 


[Kane  v.  Whittick,  8  Wend.  219,  247. 

Dismissal  of  Appeal. 

This  was  an  appeal  from  a  decretal  order  of  the  Chan- 
cellor, in  a  case  where  a  bill  was  filed  charging  a  deed  con- 
veying lands,  absolute  on  its  face,  to  be  a  mortgage,  and  claim- 
ing to  redeem,  &c.  The  decretal  order  appealed  from,  ad- 
judged the  deed  to  be  a  mortgage,  and  referred  it  to  a  master 
to  take  and  state  an  account,  &c.  The  defendant's  appeal 
was  not  brought  as  from  an  interlocutory  order,  within  fif- 
teen days,  but  he  treated  the  order  as  a  final  decree,  and 
brought  appeal  after  the  expiration  of  the  time  limited  to  ap- 
peal from  an  interlocutory  order.  On  motion  to  dismiss  the 
appeal. 

The  Court  of  Errors  held,  that  such  an  order  of  reference 
was  not  a  final  order  or  decree  within  the  meaning  of  the 
statute  limiting  appeals;  and  the  appellant  not  haying 
brought  his  appeal  within  the  time  limited  by  statute  to  pros- 
ecute it,  the  appeal  was  accordingly  dismissed. 

The  court  held  also  that  if  in  such  case,  on  the  coming  in 
of  the  master's  report,  the  defendant  suffers  a  decree  confirm- 
ing the  report  and  awarding  execution,  for  the  amount  cer- 
tified to  be  due,  to  pass  against  him  by  default,  and  then  files 
an  appeal,  as  well  from  the  order  adjudging  the  deed  to  be 
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a  mortgage,  as  from  the  decree  confirming  the  master's  re- 
port, and  awarding  execution,  the  appeal  will  not  lie,  and 
will  he  dismissed,  it  heing  in  operation  as  to  the  first  order, 
because  not  made  within  fifteen  days,  and  as  to  the  second 
because  permitted  to  be  entered  by  default 

Appeal  dismissed,  15  to  7. 

B3-  It  was  questioned  in  this  case,  whether  even  if  the 
master's  report  had  been  excepted  to,  and  its  confirmation 
opposed  on  the  final  hearing;  the  appeal  from  the  final 
decree  would  have  opened  for  consideration  the  previous  or- 
der adjudging  the  deed  to  be  a  mortgage ;  no  such  connection 
existing  between  the  last  decree  and  the  order  as  necessarily 
to  involve  the  consideration  of  the  previous  order ;  but  see 
Jaques  v.  The  Methodist  Episcopal  Churchy  17  J.  R.,  548, 
where  it  is  held  that  all  prior  orders  and  decrees,  in  any  way 
connected  with  the  merits,  are  opened  for  the  consideration 
of  the  Court  of  Errors. 

It  was  also  doubted^  whether  a  party  who  had  submitted 
to  and  acted  under  an  order  of  reference,  declaring  the  prin- 
ciples upon  which  it  should  be  conducted,  would  not,  on  that 
ground,  be  estopped,  on  an  appeal  from  the  final  decree,  from 
calling  in  question  the  correctness  of  such  previous  order. 

[Sutherland,  J.,  in  the  course  of  his  opinion,  seeks  to  ex- 
plain what  was  said  by  him  in  the  case  of  Atkinson  v.  Manksy 
1  Cow.  691,  by  saying  that  there  was  an  appeal  from  the 
order  in  that  case,  as  well  as  ihejinal  decree.  It  is  true  that 
in  the  case  of  Bank  of  Orange  County  v.  Pink,  Chancellor 
Walworth  held  that  on  an  appeal  from  a  final  decree,  the 
merits  of  an  interlocutory  decree  can  not  be  inquired  into : 
but  this  seems  so  incompatible  with  the  well  settled  principle, 
that  a  Court  of  Appeals  will  make  such  a  decree  on  the  whole 
merits,  as  the  court  below  should  have  done,  that  neither  that 
case  or  that  of  Mapes  v.  Coffin,  5  Paige,  296,  were  gener* 
ally  acquiesced  in  by  the  profession.] 

The  propriety  of  dismissing  the  appeal  in  Kane  v.  Whit- 
tick,  is  by  no  means  intended  to  be  called  in  question  by 
these  remarks. 
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Houghton  v.  Starr,  4  Wend.  175, 

Dismissal  of  Writ  of  Error. 

In  this  case,  the  defendant  brought  a  writ  of  error  for  sev- 
eral defects  in  the  record.  1.  The  verdict  was  defective  ; 
the  damages  found  by  the  jury  exceeding  the  damages  laid 
in  the  declaration.  2.  The  judgment  was  entered  for  the 
damages  and  costs  only  in  an  action  of  deht^  thus  giving 
damages  and  costs,  where  no  debt  was  found.  3.  The 
judgment  was  general  against  the  defendant  instead  of  spe- 
cial, by  exempting  him  from  imprisonment,  after  a  plea  of 
an  insolvent  discharge  confessed  by  plaintiff;  but 

The  Court  of  Errors  dismissed  the  writ  of  error,  with  eostSy 
on  the  ground  that  the  party  might  have  obtained  relief  in 
the  Court  below,  if  he  had  sought  it  there. 

And  this,  although  it  was  shown  that  after  the  entry  of 
the  judgment,  and  before  the  suing  out  of  the  writ  of  error, 
the  defendant  below,  applied  to  the  Supreme  Court  to  set 
a^ide  the  proceedings  of  the  plaintiff  for  irregularity  ;  but 
it  did  not  appear  that  he  had  asked  for  a  correction  of  the 
specific  error,  relied  on  for  a  reversal  <rf  the  judgment. 


The  People,  ex  ret  Dyckman,  r.  The  Trustees  op 

Brooklyn,  13  Wend.  130. 

In  S.  Ct.  1  Wend.  318. 

Dismissing  Writ  of  Error. 

This  was  an  application  on  motion  for  a  peremptory  man- 
damus to  the  trustees  of  Brooklyn,  to  compel  them  to  file  a 
report  of  commissioners  of  assessment  and  estimate,  and  ob- 
tain a  confirmation  of  the  same,  and  to  have  the  damages 
which  had  been  awarded,  duly  assessed,  (fcc. 

The  Supreme  Court  refused  to  issue  the  peremptory  man- 
damus, as  the  relator  did  not  show  a  complete,  but  only  an 
inchoate  right,  and  therefore,  was  not  entitled  to  a  man- 
damus ;  that  this  writ  will  not  be  allowed,  unless  there  is 
no  other  specific  remedy,  and  the  Court,  therefore,  left  the 
party  to  his  remedy  by  action. 
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The  relator  brought  a  writ  of  error  on  this  refusal  of  the 
Supreme  Court,  to  issue  the  peremptory  mandamus.  A 
motion  was  made  on  the  part  of  the  trustees,  to  dismiss  it 
as  irregularly  and  prematurely  brought. 

The  Court  of  Errors,  accordingly  dismissed  the  writ  of 
error,  holding,  that  a  writ  of  error  does  not  lie  upon  the  re- 
fusal of  the  Supreme  Court  to  grant  a  peremptory  manda- 
mus, when  application  is  made  on  motion: — that  it  lies 
only  for  the  relator  when  judgment  is  pronounced  after  is- 
sue, joined  upon  plea  or  demurrer,  interposed  upon  the 
coming  in  of  the  return  to  the  alternative  mandamus ;  and 
the  writ  of  error  was  accordingly  dismissed. 
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Underhill  v.  Van  Cortland  and  others. — Or.  bill  in  Ch, 
Van  Cortland  v.  Underhill  and  others. — Cross  bill. 

In  Ct  of  Err.  17  R.  405.    In  Ch.  2  J.  C.  R.  339. 

Arbitration;  Award;  Jurisdiction  of  Chancery  in  setting 

aside  Award,  and  in  what  Cases. 

The  bill  in  this  case  was  filed  by  Underhill  and  others, 
in  the  Court  of  Chancery,  to  have  carried  into  effect  an 
appraisement  or  award  made  in  their  favor  against  Van  Cort- 
land and  others,  by  three  appraisers  or  arbitrators,  appointed 
by  the  parties  under  the  covenant  in  a  lease  for  a  term  of  years 
of  certain  water  privileges,  mill,  &c.,  of  which  lease  Under- 
hill. and  others,  the  plaintiffs,  were  assignees.  The  cove- 
nant was  to  pay  the  lessee  or  his  assigns,  &c.,  the  value 
of  the  buildings,  mills,  improvements,  &c.,  which  they 
might  put  upon  the  premises  during  their  term :  for  which 
purpose  two  appraisers,  and  in  case  of  difference,  an  umpire, 
were  to  be  chosen,  in  the  manner  pointed  out  in  the  lease. 
The  appraisers  awarded  the  plaintiffs  $18,500,  for  the 
buildings,  dam,  d&c.,  from  which  they  also  awarded  that  the 

4 
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value  of  the  timber  cut  on  the  premises  by  the  plaiutiiTs, 
should  be  deducted  when  ascertained,  &c.  The  plaintiflf 's 
bill  prayed  that  the  defendants  might  be  decreed  to  pay  the 
sum  awarded,  deducting  the  value  of  the  timber,  and  that 
an  account  might  be  taken  of  that,  d&c.  The  defendants' 
answer  set  up  various  matters  relative  to  the  appraisement, 
the  conduct  of  the  appraisers  in  excluding  proper  evidence, 
&c.,  on  account  of  which  they  alleged  the  valuation  to  be 
erroneous,  excessive,  and  void.  In  their  cross  bill,  they 
made  the  plaintiffs  and  the  three  appraisers  defendants,  but 
the  name  of  one  of  them  was  afterwards  struck  out,  that 
he  might  be  examined  as  a  witness.  Proofs  were  taken  by 
the  parties  in  support  of  their  respective  allegations,  which 
it  is  not  necessary  to  review,  as  the  decision  of  the  cause  in 
the  Court  of  Errors,  turned  upon  the  single  ground  of  the 
misconduct  of  the  arbitrators  in  refusing  to  hear  pertinent 
and  material  evidence.  A  question  was  made  on  the  hear- 
ing, whether  the  appraisers  were  to  be  considered  as  mere 
appraisers,  or  as  arbitrators  who  had  power  to  make  such 
an  award ;  but  as  the  distinction  was  considered  an  imma- 
terial one  in  both  courts,  it  is  not  deemed  necessary  to  do 
more  than  refer  to  it. 

On  the  hearing  before  the  arbitrators.  Van  Cortland  and  the 
defendants,  offered  to  prove  the  original  cost  of  a  dam  and 
raceway,  which  had  been  constructed  twenty  years  before, 
with  a  view  to  establish  their  value  at  the  time  of  appraise- 
ment, and  to  show  that  the  plaintiff's  claim  was  grossly  dis- 
proportioned  to  their  original  cost  and  present  value.  This 
evidence  the  appraisers  declined  to  hear.  It  is  on  the  dif- 
ferent views  taken  by  the  Chancellor  and  the  Court  of  Er- 
rors of  the  effect  of  this  rejection  of  evidence,  that  their 
conflicting  decisions  are  placed. 

The  Chancellor  says:  "The  rejection  of  evidence  to 
show  the  original  cost  of  a  dam  and  raceway,  was  the  first 
ground  on  which  the  award  was  sought  to  be  set  aside." 

"  It  can  not  surely  become  a  question  whether  evidence 
of  the  cost  of  a  dam  and  raceway  built  twenty-one  years 
before,  was  material  in  an  inquiry  as  to  their  existing  value. 
There  could  be  very  little,  if  any  analogy,  considering  the 
space  of  time  which  had  intervened,  and  the  great  varia- 
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tions  in  prices,  labor  and  business,  and  many  other  circum- 
stances connected  with  such  works.  I  doubt  whether  any 
court  of  justice  would  have  deemed  such  evidence,  in  such 
a  case,  pertinent.  Instead  of  guiding  it  would  probably  have 
misled."  He  therefore  concludes  that  its  rejection  was  no 
miscandtict  on  the  part  of  the  arbitrators,  or  even  want  of  due 
discretion. 

As  to  the  over  valuation,  alleged  as  a  ground  of  setting 
aside  the  award,  the  Chancellor  says  that,  "as  no  corruption 
or  partiality  is  alleged,  and  no  misconduct  on  the  part  of 
the  arbitrators,  or  of  fraud  on' the  part  of  the  plaintiffs  had 
been  shown,  the  court  can  not  inquire  into  the  charge  of  an 
over  or  under  valuation ;  or  of  the  reasonableness  or  unrea^ 
sonableness  of  the  award,  but  it  is  binding  and  conclusive. 
The  decision  by  arbitrators  is  a  decision  by  judges  of  the 
parties'  own  choice  and  election.  The  Chancellor  accord- 
ingly decreed  in  the  original  suit,  the  amount  of  the  award 
to  the  plaintiffs,  on  account,  d&c.,  as  prayed  for.  reserving  it 
for  further  directions." 

On  appeal  from  this  decree,  the  two  suits  came  on  to  be 
Iieard  before  the  Court  of  Errors  on  the  merits,  and  the 
Court  of  Errors  reversed  the  Chancellor's  decree. 

Spencer  J.  delivered  the  opinion  of  the  majority  of  the 
court.  He  stated  that  "  his  opinion  in  favor  of  reversal  was 
based  upon  the  rejection  of  the  testimony  as  to  the  original 
cost  of  the  dam  and  raceway.  This  was  certainly  offered 
to  be  proved,  and  the  arbitrators  refused  to  hear  it. 

"  His  Honor,  the  Chancellor,  considered  the  proof  offered 
of  the  original  cost  of  the  dam  and  raceway,  as  delusive 
and  injurious,  and  (citing  his  language  on  this  point,)  I  am 
under  the  necessity  of  dissenting  from  the  opinion  of  the 
Chancellor.  The  evidence  of  the  original  cost  of  the  dam 
and  raceway,  would  not  only  be  admissible  and  pertinent 
evidence,  but  under  all  the  circumstances,  the  only  and  the 
best  evidence  to  enable  the  arbitrators  to  ascertain  the  value 
of  the  works  and  erections,  as  contemplated  by  the  parties 
in  the  lease."    (17  J.  R.  413.) 

"  What  then,  could  throw  so  much  light  on  the  then  value 
of  the  subjects  to  be  appraised,  as  evidence  of  what  it  origi- 
nally cost  to  make  them  1    The  lapse  of  time  which  had 
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intervened,  would  make  it  necessary  and  just  to  make  very 
considerable  deductions  from  the  first  cost,  in  consequence 
of  the  decay  of  parts  of  the  works.  And  if  there  are  vari- 
ations in  the  prices,  &c.,  nothing  can  be  more  easily  proved. 

"I  am  entirely  satisfied  that  the  arbitrators  refused  to 
hear  legal,  pertinent,  and  material  evidence ;  and  that  such 
refusal  amounted  to  gross  misconduct  in  them ;  and  that 
by  the  well-established  principles  of  equity,  it  is  good  cause 
for  setting  aside  the  award." 

The  decree  of  the  Chancellor  was  accordingly  reversed 
in  both  suits,  the  bill  of  the  plaintiffs  in  the  original  suit 
below,  ordered  to  be  dismissed  with  costs  below  to  the  de- 
fendants therein,  and  decree  made  in  the  cross  suit  that  the 
appellants  have  the  relief  sought  for  and  prayed  in  their 
cross  bill  &c. 

For  reversal  19,  affirmative  7. 


Wells  v.  Lain,  15  Wend.  99;  7  Wend.  175. 

Submission  to  Arbitration. 

Action  of  slander. 

Court  of  Errors  held. — A  parol  submission  to  arbitrators, 
of  a  cause  depending  in  court,  is  good,  notwithstanding 
the  existence  of  a  general  rule  of  the  court  in  which  the 
cause  is  pending,  that  no  agreement  between  the  parties  in 
respect  to  the  proceedings  in  a  case  shall  be  binding,  xmless 
reduced  to  the  form  of  a  rule,  or  the  evidence  thereof  be 
in  writing,  subscribed  by  the  party  against  whom  the  agree- 
ment is  alleged. 

The  judgment  of  the  Supreme  Court  was  on  this  point 
reversed. 
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Elmendorp  v.  Harris,  23  Wend.  628. 

InS.Ct5  Wend.  516. 

Award  ;  Umpire. 

The  Supreme  Court  held,  in  a  suit  against  a  surety 
in  an  arbitration  bond,  that  where  a  submission  in  writing 
had  been  made,  (before  the  Rev.  Stat.)  that  it  was  compe- 
tent for  the  party  prevailing  in  the  arbitration,  to  show  an 
appointment  of  an  imipire  by  parol,  unless  the  submission 
required  it  to  be  made  in  writing ;  and  that  no  notice  of 
hearing  was  necessary  to  the  losing  party. 

The  Court  of  Errors,  held,  however,  that  this  award, 
made  without  notice  of  the  hearing  before  the  umpire  to 
the  losing  party  was  void  ;  that  an  umpire  cannot  be  ap- 
pointed by  parol,  where,  as  in  this  case,  it  was  expressly 
agreed,  that  the  submission  should  be  made  a  rule  of  Court 
under  the  statute : — though  it  would  be  good  if  it  had  been 
a  mere  common  law  arbitration.  Per  Chancellor,  W.  de- 
livering the  opinion  of  the  Court. 

Judgment  reversed  18  to  none. 


Butler  v.  The  Mayor,  (fee.  of  New  York,  7  Hill,  329. 

In  S.  Ct  1  Hill,  489. 

Award;  Submission;  Evidence. 

The  submission  in  this  case,  was  limited  to  the  "  appraisal 
of  the  diminished  or  increased  cost,  consequent  upon  any 
alteration  in  the  form,  proportions,  or  construction  of  the 
building,  called  the  Halls  of  Justice." 

The  arbitrators  awarded,  that  the  plaintiff  was  entitled 
to  receive  from  the  Mayor,  Aldermen,  &c.  of  the  city  of 
New  York,  the  sum  of  $2,385,  for  the  increased  cost  of 
said  building,  "  after  he  shall  have  filed  up  the  outside 
paved  ways."" 

Upon  this  award,  Butler  sued  the  Corporation  of  New 
York,  in  the  Superior  Court  of  the  City  of  New  York 
and  obtained  judgijient;  but  in  consequence  of  certain 
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decisions  at  the  trial,  a  portion  of  his  claim  was  excluded. 
He  accordingly  brought  error  to  the  Supreme  Court,  where 
the  judgment  of  the  Superior  Court  was  affirmed. 

The  plaintiff  offered  to  prove  by  parol  on  the  trial  of  the 
cause,  that  the  arbitrators  had  allowed  against  him,  a  large 
sum  for  defective  workmanship,  in  those  parts  of  the  build- 
ing which  had  not  been  altered  in  form  or  construction. 
The  Court,  however,  rejected  it. 

The  Court  of  Errors  held,  this  parol  evidence  was  ad- 
missible to  invalidate  the  award,  by  showing  that  the  arbi- 
trators exceeded  their  powers,  though  the  submission  and 
award  are  in  writing,  and  under  seal ;  and  that  the  rule 
being  the  same  in  this  respect,  both  at  law  and  in  equity, 
the  plaintiff  might  thus  on  the  trial  at  law,  impeach  the 
award,  which  was  set  up  to  defeat  his  recovering. 

They  also  held,  that  such  an  excess  of  the  arbitrators  be- 
yond the  limits  of  the  submission,  would  avoid  the  award. 

Judgment  reversed,  13  to  1. 
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Thallhimer  v.  Brincrerhoff,  3  Cow.  623. 

Reported  30  Johns.  386. 

Assumpsit ;  Money  had  and  Received  ;  Champerty. 

H;  J.  who  claimed  land  as  heir  at  law  of  his  father,  and 
who  was  about  to  commence  suits  for  the  recovery  of  it, 
entered  into  an  agreement  with  the  plaintiff  who  had  mar- 
ried his  sister,  by  which  he  covenanted  in  consideration  of 
the  premises,  d&c,  to  convey  to  the  plaintiff,  the  one-quarter 
properly  recovered ;  and  the  plaintiff  promised  by  the  same 
instrument,  to  pay  one-half  of  all  the  expenses  of  prosecu- 
ting the  suits :  the  defendant,  who  drew  the  agreement,  as 
attorney  of  H.  J.,  and  the  plaintiff,  brought  actions  of  eject- 
ment against  the  parties  in  possession,  and  afterwards,  by 
virtue  of  a  power  of  attorney  from  H.  J.  for  that  purpose, 
but  without  the  knowledge  of  the  plaintiff,  compromised 
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with  the  tenant,  and  received  from  them  a  large  Sum  of  mo- 
ney. 

The  Court  of  Errors  reversed  the  decision  of  the  Supreme 
Court  which  held  it  to  be  champerty,  and  decided,  that  the 
plaintiff  might  maintain  assumpsit  for  money  had  and  re- 
ceived to  his  use,  and  that  the  agreement  was  not  tainted 
with  champerty,  and  that  the  husband  whose  wife  might, 
by  possibility,  be  heir  of  one  who  claimed  the  land,  might 
aid  his  brother-in-law  in  the  maintaihance  of  his  suit  upon 
an  agreement  to  have  a  part  of  the  land. 


Hatch  v.  Mann,  15  Wend.  44. 

In  S.  Ct  12  id.  463. 

Assumpsit ;  Action  hy  Officer  for  Extra  Compensation, 

in  addition  to  his  fees. 

This  case  began  thus : — 

Mann  sued  Hatch  before  a  justice  of  the  peace,  for  servi- 
ces rendered  by  him  in  arresting  one  G.  on  a  justice's  war- 
rant He  proved  that  he,  on  being  applied  to  at  an  unseason- 
able hour,  declined  the  service ;  but  on  Hatch's  offering  to 
"  pay  him  well  for  it,"  he  agreed  to  perform  it,  and  employed 
a  person  to  assist  him ;  that  they  went  to  the  house  of  G. 
at  three  o'clock  in  the  morning,  and  at  about  day  break, 
succeeded  in  arresting  him.  The  service  was  proved  to  be 
worth  one  dollar  and  seventy-five  cents  !  The  cause  was 
tried  by  a  jury  of  their  peers,  who  found  a  verdict  for  the 
plaintiif  for  that  amount.  Certiorari  therefrom  to  Yaies 
County  Common  Pleas.  Judgment  of  the  Justice  afSrmed 
by  that  tribunal.  "Thence  to  the  Supreme  Court  by  writ 
of  error,  which  court  aflSrmed  the  judgment  with  costs. 
Thus  far  the  plaintiff  had  triumphed  over  his  persevering 
adversary.  But  alas !  his  day  of  reverse  was  at  hand.  The 
imdismayed  defendant,  brought  a  writ  of  error  to  the  Court 
for  the  Correction  of  Errors. 

The  defendant,  on  the  trial  before  the  justice,  had  offered 
to  prove  that  at  the  time  of  the  service  of  the  warrant,  Mani. 
was  a  constable ;  and  that  of  course,  he  was  in  duty  bound 
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to  serve  all  process  put  into  his  hands.    This  evidence  was 
objected  to  by  the  plaintiff,  and  rejected  by  the  justice. 

The  Court  of  Errors  seeing  the  important  principle  invol- 
ved in  this  contest,  and  that  it  concerned  them  as  the  court 
of  last  resort,  to  see  that  the  republic  should  receive  no  det- 
riment, took  the  case  into  careful  consideration ;  and  there- 
upon it  was  adjudged,  that  the  constable  could  not  recover 
his  $1,75,  upon  the  agreement  set  up  as  the  foundation  of 
his  action,  as  the  act  was  one  done  in  the  performance  of 
his  of&cial  duty ;  and  it  was  against  the  statute  (2  R.  S. 
650,  §  5,)  to  take  any-thing  beyond  legal  fees.  The  Court 
therefore,  reversed  the  Judgment. 

Judgment  reversed,  18  to  5. 


Downer  v.  Thompson,  6  Hill,  208. 

Reported  1  Hill,  138. 

Assumpsit ;    Goods  sold  and  delivered;  Province  of  the 

Jury, 

The  plaintiff  in  error.  Downer,  sued  Thompson  in  the 
court  below,  for  goods  sold  and  delivered,  and  goods  bar- 
gained and  sold.  P.  residing  in  Westchester  county,  ad- 
dressed a  letter,  August  21,  1838,  to  D.,  directing  him  to 
forward  him  250  barrels  of  cement,  as  soon  as  practicable, 
adding,  "  I  hope  the  quality  will  be  of  the  best."  On  the 
4th  of  September,  the  plaintiff  forwarded  260  barrels  which 
arrived  at  Hastings  on  the  17th  of  the  same  month.  The 
captain  of  the  schooner  which  brought  it,  informed  the  de- 
fendant that  he  had  the  cement  ready  for  delivery ;  who 
on  going  on  board  and  ascertaining  the  quantity,  said  he 
had  not  ordered  so  many,  and  after  making  several  experi- 
ments to  ascertain  the  quality,  he  finally  refused  to  accept 
it,  saying,  "it  was  not  as  good  as  he  had  sent  for.  and  he 
should  not  take  it  at  any  rate."  The  captain  then  observed 
that  if  the  cement  was  not  accepted,  he  must  carry  it  to 
New  York,  and  store  it,  which  he  did.  He  did  not  offer  to 
the  defendant  250  barrels  only,  nor  tell  him  that  he  could 
have  any  quantity  less  than  the  260  barrels. 
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The  defendant,  October  11, 1838,  wrote  to  the  plaintiff: 
"The  260  barrels  of  cement  which  you  sent  to. Hastings  in 
compliance  with  my  order,  were  upon  inspection  rejected, 
and  were  then  removed  by  your  captain."  He  further  states 
that  he  is  "advised  by  counsel  that  he  is  not  liable,  the  war- 
ranty the  law  implies,  that  it  shall  pass  inspection  at  the 
works,  having  failed ;  under  these  circumstances,  and  as  my 
contract  made  it  necessary  to  procure  other  cement,  which 
I  have  done,  you  will  take  notice  that  I  have  nothing  to  do 
with  it." 

Upon  this  evidence,  a  motion  for  a  non  suit  was  made, 
and  granted  on  the  ground  that  it  did  not  sustain  either  the 
count  for  goods  sold  and  delivered,  or  goods  bargained  and 
sold.    The  plaintiff  excepted. 

The  Supreme  Court  held  the  non  suit  proper.  On  a  mo- 
tion for  a  new  trial, 

The  Court  of  Errors  held  that  the  non  suit  was  errone- 
ously granted,  and  that  the  case  should  have  been  submitted 
to  the  jury ;  for  if  the  entire  quantity  of  cement  delivered  to 
the  carrier  was  intended  as  a  mere  compliance  with  the  or- 
der, and  was  not  sent  for  the  purpose  of  charging  the  de- 
fendant with  the  excess,  he  was  hable. 

Judgment  reversed. 


Stewart  v.  The  Trustees  of  Hamilton  College,  2 

Denio,  403,  409. 

See  opinion  of  S.  Ct,  2  D.  408,  by  Nelion,  Ch.  J. 

Assumpsit ;  Subscription  to  Domition  to  a  College. 

This  was  an  action  of  assumpsit,  brought  on  articles  of 
subscription  for  the  benefit  of  Hamilton  College,  by  which 
the  subscribers  bound  themselves :  1.  To  pay  the  sums  set 
opposite  their  respective  names,  to  be  invested  as  a  fund, 
and  the  interest  applied  to  the  payment  of  the  officers'  sal- 
aries. 2.  "That  we  shall  not  be  holden  to  pay  the  sums 
subscribed  by  us,  unless  the  aggregate  of  our  subscriptions 
and  of  contributions  to  this  object,  shall,  by  the  1st  of  July, 
1834,  amount  to  $60,000,  nor  until  M.  H.,  or  A.  B.,  shall 

5 
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certify  that  in  his  or  their  judgment,  responsible  subscrip- 
tions or  contributions  amounting  to  $50,000,  shall  have 
been  made." 

The  $50,000  was  not  raised  by  actual  subscriptions  to  these 
articles  of  subscription^  but  on  the  19th  of  June,  1834,  four- 
teen personi  of  ample  responsibility,  signed  and  delivered, 
a  paper,  by  which,  for  value  received,  they  undertook  to 
pay  to  the  corporation  of  the  college,  the  amount  of  any 
deficiency  in  the  subscription  to  the  fund  of  $50,000  which 
should  exist  on  the  30th  day  of  June,  then  next.  This 
was  laid  before  M.  H.,  above  referred  to,  with  the  other  sub- 
scriptions, on  the  occasion  of  making  his  certificate ;  which 
was  to  the  efiect,  that  in  his  judgment,  responsible  subscrip- 
tions and  contributions  to  the  sum  of  $50,000,  had  been 
made  for  the  object  specified  in  the  subscription  paper. 

On  the  trial,  the  defendant  moved  for  anon  smt,  after  the 
plaintiff  had  rested,  on  the  grounds :  1.  That  his  underta- 
king was  void  for  want  of  consideration.  2.  That  the  sub- 
scriptions had  not  made  up  the  $50,000 ;  unincorporated 
associations,  and  married  women,  being  among  the  sub- 
scribers ;  and  the  agreement  of  the  fourteen  to  make  good 
the  deficit,  was  not  binding  on  them,  as  a  mere  nominal 
subscription  would  discharge  it;  and  besides  that  it  was 
void  for  want  of  consideration.  3.  That  the  proof  varied 
from  the  case  stated  in  the  declaration.  Non  suit  denied. 
Bill  of  exceptions,  and  a  verdict  for  plaintiff^  for  amount  of 
subscriptions  remaining  unpaid. 

The  Supreme  Court  sustained  the  verdict,  whereupon  a 
writ  of  error  was  brought  to  this  court. 

The  Court  of  Errors  held  either  that  the  agreement  was 
void  as  nudum  pactum,  or  that  the  condition  as  to  the 
$50,000  was  not  fulfilled  by  the  undertaking  of  the  fourteen 
to  supply  any  deficiency,  or  that  the  agreement  was  not 
good  under  the  statute  of  frauds,  as  not  setting  forth  any 
consideration,  or  that  the  consideration  laid  in  the  declara- 
tion, was  not  sustained  by  proof;  as  one  or  other  of  these 
points  is  maintained  by  some,  and  dissented  from  by  other 
senators,  and  it  is  difficult  to  say  on  which  ground  the 
decision  is  to  rest. 

However,  judgment  was  reversed  by  21  to  5. 
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Hunt  v.  Amidon,  4  Hill,  345. 

In  S.  Ct  1  HiU,  147. 

Assumpsit. 

The  defendant  A.,  sold  certain  real  estate  to  W.,  who 
gave  back  a  bond  and  mortgage,  which  the  defendant  as- 
signed to  T.  Afterwards  W.  re-conveyed  the  premises  to 
the  defendant,  who  then  deeded  them  to  B.,  covenanting 
for  quiet  enjoyment,  and  B.  conveyed  to  the  plaintiff,  where- 
upon T.,  the  assignee,  proceeded  to  foreclose  the  mortgage, 
and  on  the  sale  under  it,  Hunt,  the  plaintiff,  became  the 
purchaser.  In  an  action  brought  by  Hunt  against  Amidon, 
of  assumpsit,  for  money  paid,  &c., 

The  Supreme  Court  held,  that  the  action  would  not  lie 
by  the  plaintiff  to  recover  from  defendant  the  amount  paid 
by  him  on  the  foreclosure  sale,  even  though  the  defendant 
had  on  his  selling  to  B.,  the  grantee  of  the  plaintiff,  verbally 
promised  him  to  pay  off  the  mortgage ;  and  consequently, 
evidence  of  the  promise  is,  in  such  case,  irrelevant,  and  in- 
admissible. Bronson,  J.,  says,  delivering  the  opinion  of 
the  court :  "  Surely,  the  promise  did  not  run  with  the  land, 
and  so  pass  by  Babcock's  deed  to  the  plaintiff;  and  there 
has  been  no  assignment  of  it  in  any  other  form.  But  if 
there  had  been,  the  assignee  could  not  sue  in  his  own  name. 
The  defendant  is  bound  by  his  express  contract,  the  cove- 
nant for  quiet  enjoyment,  and  the  plaintiff  can  not  recover 
upon  an  implied  promise."    On  writ  of  error. 

The  Court  of  Errors  held,  however,  that  the  action  might 
be  sustained.  The  Chancellor,  who  delivered  his  opinion 
in  favor  of  reversal,  says :  (p.  348,)  "  It  is  perfectly  clear  in 
this  case,  that  the  plaintiff  stood  in  the  place  of  a  mere 
surety,  for  the  amount  due  on  the  mortgage,  his  land  being 
holden  for  the  amount ;  and  that  the  defendant,  not  only 
by  the  covenant  in  his  deed,  but  also  by  his  previous  bond  of 
indemnity  to  Wheeler,  was  in  fact  the  real  debtor.  If  a  mere 
surety,  whether  by  actual  contract  or  operation  of  law,  is 
compelled  to  pay  the  debt  which  the  other  in  equity  and 
justice  ought  to  have  paid,  he  is  entitled  to  relief  against 
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the  other,  who  was  in  fact  the  principal  debtor.    Assumpsit 
he  holds,  is  therefore  an  appropriate  remedy. 

Judgment  reversed  unanimously,  17  to  0. 


ATTACHMENT  OF  VESSEL. 


Ring  v.  Gibbs  and  others,  26  Wend.  502,  610. 

Not  reported  in  S.  Ct.    Opinion  of  Cowen,  J.,  given  26  Wend.  505. 

Attachment  of  Vessel ;  Bond  under  Statute  to  release. 

Debt  on  bond  in  New  York  Common  Pleas,  the  condi- 
tion of  which  was,  that  if  the  said  W.  C.  G.  and  C.  V.  S.  K., 
(obligors  and  defendants  below,)  should  pay  all  such  de- 
mands as  shall  be  established  to  have  been  subsisting  liens 
upon  the  vessel,  4*c.,  pursuant  to  the  provisions  of  the  eighth 
title,  8  Ch.  third  part  of  Rev.  Stat. ;  then  the  obligation 
was  to  be  void ;  otherwise,  &c.  The  plaintiflfs  after  setting 
out  the  bond  and  condition,  aver  that  $269,  for  work  and 
labor  and  material  furnished  the  ship,  was  due  to  them  at 
the  execution  of  the  bond,  and.  was  a  subsisting  lien  on 
her,  &c.,  and  assign  non-pajrment  of  it  as  a  breach  of  the 
condition.  Defendant  K.,  alone  brought  in,  pleaded  non 
est  factum.  An  oyer  appeared  upon  the  record,  but  oyer 
had  not  been  craved,  and  was  not  enrolled.  The  jury 
found  the  facts  as  alleged  in  the  declaration,  and  assessed 
^269  damages.  On  error  to  the  Supreme  Court,  that  court 
held  that  the  condition  of  the  bond  "  exacted  too  much  from 
the  defendants,  as  it  bound  them  to  pay  all  subsisting  liens 
indiscriminately;  whereas  the  statute  with  great  propriety, 
ties  up  the  condition  to  those  duly  exhibited  before  the  ju- 
dicial officer  /'  p.  506.  It  is  also  held,  in  the  opinion  of  the 
Supreme  Court,  that  the  declaration  is  bad,  in  not  alleging 
a  request,  pursuant  to  the  provisions  of  the  16th  sect  of  the 
statute.    The  court  reversed  the  judgment  of  the  Common 
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Pleas,  for  these  reasons ;  and  now  on  writ  of  error  to  the 
Court  of  Errors,  after  the  argument  was  closed, 

The  court  held,  that  the  bond  was  not  a  bond  to  the  offi- 
cer who  had  the  warrant,  taken  colore  officii,  but  to  the  par- 
ties who  sued  out  the  warrant ;  that  the  variance  firom  the 
terms  of  the  statute,  in  the  condition,  did  not  render'  the 
bond  void,  though  broader  than  could  have  been  required 
by  the  obligors,  but  the  obligors  could  not  now  complain 
that  they  had  bound  themselves  to  do  what  had  not  been 
required  of  them.  The  defects  in  the  declaration  were  held 
cured  by  the  verdict,  and  the  judgment  of  the  Supreme 
Court  was  reversed,  and  that  of  the  Common  Pleas  affirmed, 
by  an  unanimous  vote,  22  being  present. 


ATTORNEY  AND  SOLICITOR. 


NicoLL  and  others,  appellants,  v.  Nicoll,  respondent,  16 

Wend.  446. 

Attorney's  Lien  for  Costs. 

The  Court  of  Errors,  in  this  case  held,  that  an  attorney's 
lien  for  his  costs  is  no  bar  to  a  bill  in  chancery,  filed  to 
obtain  a  set  off  against  the  client ;  nor  is  it  a  bar  when  the 
question  arises  on  a  trial  at  law:  The  decree  of  the  Chan- 
cellor sustaining  the  lien  was  therefore  reversed,  13  for  re- 
versal, 8  for  affirmation. 
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BAIL  IN  ERROR. 


Boyd  v.  Weeks,  6  Hill,  71. 

Bail  in  Error  in  Court  of  Errors  ;  Justification. 

Where  bail  in  error  was  excepted  to,  and  the  plaintiff 
in  error  put  in  and  perfected  new  bail  by  justification.  The 
Court  of  Errors  held,  that  the  court  ought  not  to  interfere, 
though  the  sureties  had  justified  by  a  false  affidavit,  and 
were  utterly  insolvent. 

The  court  held  that  the  defendant  in  error  should  be  left 
to  his  remedy,  by  application  to  a  commissioner  under  the 
statute,  (2  R.  S.  69,  Sec.  36,)  for  a  supersedeas. 


BAILMENT. 


Sewall  v.  Allen,  6  Wend.  335;  2  Wend.  327. 

BaUfnent;  Common  Carrier ;  Steamboat  Owner. 

This  was  an  action  against  the  owners  of  a  steamboat 
as  common  carriers,  for  the  loss  of  a  packet  of  bank  bills 
delivered  to  the  captain  for  carriage  and  delivery. 

The  Supreme  Court  held,  that  the  owners  of  such  a  boat, 
carrying  not  only  passengers,  but  light  freight  and  parcels 
for  hire,  were  common  carriers,  and  answerable  for  all  goods 
shipped  on  board  their  vessel,  unless  lost  by  inevitable  acci- 
dent or  the  enemies  of  the  country.  That  an  arrangement 
between  the  owners'and  the  captain,  allowing  him  the  profits 
of  carrying  bank  bills  as  a  privilege  does  not  discharge  the 
owners,  unless  the  shipper  contracts  with  the  captain  him- 
self, knowing  that  he  receives  the  goods  on  his  own  account^ 
as  a  part  of  his  privilege,  and  not  in  hi&  character  of  agent 
for  the  owners.    That  the  instructions  of  the  owners  to  the 
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captain  hot  to  carry  money,  did  not  excuse  their  liability 
unless  notice  of  such  instructions  were  brought  home  to 
the  shipper.     On  error  brought, 

The  Court  of  Errors  held,  that  the  defendants  below  were 
not  liable  for  the  loss  of  the  bank  bills  entrusted  to  the  mas- 
ter of  one  of  their  boats ;  it  appearing  that  he  had  been  for- 
bidden by  his  employers  to  carry  money ;  that  he  had  never 
knowingly  carried  any;  that  the  usage  was  for  persons 
sending  money  to  compensate  the  masters,  and  that  the 
owners  charged  freight  only  on  specie. 

Judgment  reversed^  15  to  6. 

EC/'  See  Bank  of  Orange  v.  Brown,  3  Wend.  158 ;  and 
Orange  County  Bank  v.  Brown,  9  id.  85. 


Van  Santvoord  and  others  v.  St.  John  and  Tousey,  6 

Hill,  157. 

In  S.  Ct.  25  Wend.  661. 

Bailment;  Common  Carrier;  Usage  of  Treble. 


SCjp  An  objection  was  taken,  upon  the  opening  of  the  argu- 
ment in  this  case,  that  as  the  Supreme  Court  had  reversed 
the  judgment  of  the  New  York  Common  Pleas,  and  awar- 
ded a  venire  de  novo,  no  writ  of  error  would  lie  in  this  state 
of  the  proceedings.    But 

The  Court  of  Errors  held,  that  if  the  judgment  of  the 
Common  Pleas  was  right,  and  the  Supreme  Court  had  er- 
roneously reversed  it,  then  notwithstanding  the  award  of  a 
venire  de  novo,  the  judgment  of  the  Supreme  Court  should 
be  reversed,  and  that  of  the  Common  Pleas  restored,  with- 
out waiting  for  a  new  trial ;  and  that  the  writ  of  error  was 
well  brought. 

This  was  an  action  to  recover  the  value  of  a  box  of 
goods  entrusted  to  the  defendants  for  transportation.  They 
were  engaged  in  the  carrying  business  on  the  Hudson  river, 
by  means  of  a  line  of  towboats  from  New  York  to  Albany, 
and  were  not  interested  in  any  transportation  W.  of  Albany. 


40  BAILMENT. 

T'  ey  received  on  board  one  of  their  towboats,  from  the 
plaintiffs,  a  box  marked  "J.  P.,  Little  Falls,  Herkimer  comi- 
ty," and  gave  a  receipt  for  it  in  these  words,  "  Received  of 
J.  and  T.  (the  plaintiffs)  on  board  the  toivboat,  &c.,  (naming 
it,)  a  box  of  merchandize,  marked  J.  P.,  Little  Falls,  Her- 
kimer county."    It  did  not  appear  that  the  plaintiffs  gave 
any  special  directions  as  to  the  place  where  the  box  was  to 
be  delivered,  nor  as  to  the  mode  of  delivery ;  but  upon  its 
arrival  at  Albany,  the  defendants  delivered  it  safely  on 
board  a  canal  boat  belonging  to  a  responsible  canal  line, 
whose  route  lay  through  Little  Falls,  this  being  in  accord- 
ance with  the  uniform  usage  in  such  cases ;  and  before  the 
canal  boat  reached  Little  Falls,  the  box  was  broken  open 
and  rifled  of  its  contents. 

On  the  trial  of  the  cause  in  the  Common  Pleas,  the  judge 
allowed  the  defendants  to  give  in  evidence  the  common 
usage,  as  to  goods  sent  by  towboats,  where  there  was  no 
connection  between  them  and  the  canal  lines,  nor  any  par* 
ticipation  of  profits,  and  charged  the  jury  that  the  defend- 
ants had  discharged  their  duty,  if  they  had  carried  the 
goods  safely  to  Albany,  and  then  delivered  them  to  a  safe 
canal  line.  Upon  exceptions  and  writ  of  error,  the  Supreme 
Court  reversed  the  judgment  of  the  Common  Pleas,  upon 
the  ground  that  the  general  custom  could  not  control  the 
obligation  of  the  contract  which  was  on  the  face  of  it,  to 
carry  the  box  to  Little  Falls,  unless  the  custom  was  brought 
home  to  the  knowledge  of  the  owner  of  the  goods. 

The  Court  of  Errors  reversed  the  judgment  of  the  Su- 
preme Court,  holding  that  if  the  owner  neglected  to  inform 
himself  of  the  usage,  it  was  his  own  fault,  and  the  loss 
should  fall  upon  him. 

Judgment  reversed,  all  the  members  present  voting  for 
reversal. 
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BILLS  OF  EXCHANGE  AND  PROMISSORY 

NOTES. 


Safford  v.  Wyckoff,  President  of  the  Fanner's  Bank  of 

Seneca  County,  4  Hill,  394. 

In  S.  Ct  1  HiU,  11.  ' 

General  Banking  Law  ;  BUI  of  Exchange  by  Bank. 

Action  against  drawer  and  endorser  of  a  bill  of  ex- 
change as  follows : 

"Fanner's  Bank  of  Seneca  County, 

At  thirty  days  after  date,  pay  to  the  order  of  Reuben 
D.  Dodge  three  thousand  dollars,  and  charge  this  institu- 
tion. J.  J.  Fenton,  Cashier. 

Romulus,  August  15,  1338. 
To 

Walter  Mead,  Esq..  Cashier  N.  Am.  Trust  and  Bank  • 
ing  Co.,  N.  Y. 
Endorsed — Pay  to  the  order  of  Messrs  K.  and  D.  &c." 

The  objection  was  taken  on  the  part  of  the  Bank,  at  the 
trial,  that  it  had  no  power  to  issue  drafts  on  time  or  any 
other  paper,  except  such  as  had  been  countersigned  accord- 
ing to  law.  Objection  overruled;  exception,  and  verdict 
for  plaintifi*.    On  the  motion  for  a^new  trial. 

The  Supreme  Court  held,  that  associations  under  the  gen- 
eral banking  law,  have  no  authority  to  make  bills  of  ex- 
cfiange,  or  to  issue  any  negotiable  paper,  save  under  the 
sanction  of  the  comptroller,  and  in  the  form  prescribed  by 
the  statute;  and  that  no  acti6n  can  be  maintained  against 
the  bank  or  others  who  are  parties  to  the  paper  so  illegally 
issued,  this  appearing  on  its  face.    Oh  error, 

The  Court  of  Errors  held,  that  such  a  negotiable  draft  or 

bill  in  the  ordinary  form,  would  bind  the  bank  in  &vor  of 

a  bona  fide  endorsee ;  and  this,  notwithstanding  it  be  signed 

by  the  cashier  only. 

6 
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Otherwise  it  would  seem,  if  it  were  issued  by  way  of  a 
loan  or  for  the  purpose  of  being  put  in  circulation  as  monetf. 

How  far  such  association  may,  as  incidental  to  their  gen- 
eral powers  by  statute,  issue  negotiable  paper  not  author- 
ized by  the  comptroller,  e.  g.,  for  the  payment  of  their  debts, 
&c.,  was  discussed  and  considered  in  this  case,  but  not  de- 
cided. 


GiFFOBD,  President  of  the  Farmer's  Bank  of  Hudson,  v. 

Livingston,  2  Denio. 

Oeneral  Banking  Law. 

In  this  case,  the  Court  of  Errors  held,  that  the  act  enti- 
tled <<  An  act  to  authorize  the  business  of  banking,"  passed 
April  18th,  1338,  was  constitutionally  passed,  although  it 
did  not  receive  the  assent  of  two  thirds  of  the  members 
elected  to  each  branch  of  the  legislature,  was  a  constitution- 
al and  valid  act,  and  that  the  decision  in  the  case  of  War- 
ner V.  Beers,  to  that  effect  is  conclusive. 

The  case  of  De  Bow  v.  The  People,  1  Denio,  9,  was  ex- 
pressly overruled  by  the  Court  of  Errors  in  this  case,  and 
the  judgment  of  the  Supreme  Court  in  the  present  instance 
reversed  by  16  to  7. 


BILLS  OP  EXCHANGE. 


Graves  v.  Dash,  9  J.  R.  17. 

In  S.  Ct  4  J.  R.  119, 124 


4 

Foreign  Bill  of  Exchange. — Damages. 

This  was  an  action  by  Dash,  against  Graves,  as  first  en* 
dorser  of  a  bill  of  exchange  drawn  on  a  house  at  Liverpool, 
England.    The  rule  of  damages  on  the  bill  returned  pro- 
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tested,  was  the  only  point  in  the  case.  On  the  trial,  the  de- 
fendant offered  to  prove  that  when  the  bill  was  returned, 
and  at  the  time  of  issue  joined  in  the  cause,  bills  on  Eng- 
land were  15  per  cent,  below  par.  The  evidence  was  over- 
ruled, and  the  plaintiff  had  a  verdict  for  the  amount  of  the 
Irill,  and  20  per  cent,  damages.  The  Supreme  Court,  in 
conformity  to  its  previous  decision,  in  Hendricks  v.  Franklin^ 
4  J.  R.  119,  held  the  decision  of  the  Judge  correct  as  to  the 
rule  of  damages  on  a  foreign  bill,  and  affirmed  the  verdict. 
On  writ  of  error, 

The  Court  of  Errors  reversed  the  judgment,  holding  that 
the  rate  of  exchange  on  England  at  the  return  of  the  biU^ 
was  the  proper  rule  of  recovery,  with  20  per  ceMt.  damages, 
and  that  the  evidence  to  establish  the  rate  of  exchange  on 
the  return  of  the  bill  protested,  should  have  been  admitted. 

Judgment  reversed^  overruling  case  of  Hendricks  v. 
Franklin,  4  J.  R.  119. 


Bank  of  America  v.  Wooowobth,  19  J.  R.  390. 

In  S.  Ct.  18  J.  R.  315. 

Promissory  Note  ;  Demand  and  Notice. 

The  Supreme  Court  held,  in  this  case,  that  where  the 
maker  of  a  note  endorsed  by  the  defendant  for  the  maker's 
accommodation,  wrote  on  the  margin,  "  payable  at  the  Bank 
of  America,"  without  the  knowledge  or  consent  of  the  en- 
dorser, the  endorser  was  liable  upon  a  demand  on  the  ma- 
ker, made  at  the  bank,  and  notice  to  him  of  the  default  of 
payment.    But 

The  Court  of  Errors  held,  the  demand  insufficient  to 
charge  the  endorser,  on  the  sole  ground  that  the  memoran- 
dum, made  subsequent  to  his  endorsement,  had  been  put 
upon  the  note,  without  his  knowledge  or  consent. 

Judgment  reversed  accordingly. 
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Allen  v.  Suydam,  20  Wend.  321. 

In  S.  Ct  17  Wend.  370. 

Bill  of  Exchange;  Laches. 

Error  from  Supreme  Coiirt.  This  was  an  action  on 
the  case  for  negligence  in  the  collection  of  a  draft,  origi- 
nally brought  jn  the  Superior  Court  of  the  city  of  New 
York,  by  Suydam  and  Boyd,  against  the  Aliens,  brokers 
and  collecting  agents.  The  draft  was  drawn  by  J.  Easta- 
brook,  upon  a  firm  at  Concord,  N.  H.,  in  favor  of  plaintiffs, 
for  $616  89^,  dated  July  23, 1833,  and  payable  two  months 
after  date.  'The  plaintiffs  received  it  on  the  16th  of  August, 
and  same  day  handed  it  to  defendants  for  collection,  who 
were  to  receive  a  commission  of  one  per  cent.  On  the  2d 
of  September,  they  sent  it  to  a  cashier  of  a  bank  at  Concord, 
who  received  it  on  the  6th,  and  presented  it  for  acceptance 
on  the  7th,  when  the  drawers  told  him  that  they  were  not 
ready  to  accept,  as  they  had  no  instructions,  but  expected 
to  have  in  a  short  time.  On  the  tenth,  he  called  again  with 
the  draft,  and  they  answered  him  that  they  had  received  in- 
structions not  to  accept  the  bill,  which  was  the  same  day 
protested  and  returned  to  the  defendants,  who  received  it 
on  the  16th,  and  the  same  day  sent  it  to  the  plaintiffs,  asking 
for  a  receipt  they  had  given  for  it,  which  was  refused  to  be 
given  up,  and  on  the  19th,  refused  to  give  any  instructions 
to  defendants,  as  to  sending  the  draft  back  to  be  protested 
for  non-payment.  On  the  9th  October,  the  drawer  died 
insolvent.  When  the  draft  was  drawn,  he  had  funds  in  ttie 
hands  of  drawers,  though  what  amount  does  not  appear. 
The  drawers  testified  also  that  the  delay  in  the  presentment 
made  no  difference  in  their  action,  as  they  never  accepted 
without  previous  advice.  It  also  appeared  that  the  drawers 
had  paid  drafts  drawn  by  the  same  party  subsequent  to  the 
16th  August,  amounting  in  all  to  $2,000.  On  the  other  hand, 
it  was  shown  that  the  draft  in  question  had  been  given  to 
the  plaintiffs,  to  take  up  a  note  of  drawer's  due  to  them,  which 
had  been  protested  at  Concord  for  non-payment,  and  re- 
maining under  protest  imtil  this  draft  was  substituted  for  it 

The  Supreme  Court  held,  that  the  laches  of  the  agents, 
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in  forwarding  the  draft  for  iicceptance,  made  them  liable  for 
this  neglect ;  and  that  the  amount  of  the  draft  was,  in  the 
absence  of  any  other  proof  in  the  case,  the  rule  of  damor 

The  Supreme  Court  held,  "  that  although  as  between  the 
payer  and  drawer  of  a  bill  of  exchange,  the  remedy  of  the 
former  against  the  latter,  is  not  affect^  by  the  omission  to 
make  presentment  for  acceptance,  if  a  bill  payable  a  given 
number  of  days  after  date^  provided  it  be  made  at  the  ma- 
turity of  the  bill ;  yet  the  same  rule  does  not  prevail  as  be- 
tween the  payee  and  agent  who  imdertakes  to  collect  the  bill. 
The  agent  is  bound  to  present  the  bill  for  acceptance, /or^A- 
wUh  ;  and  if  not  accepted,  to  give  notice  thereof  to  his  prin- 
cipal, and  if  he  neglect  to  do  so,  he  becomes  responsible  in 
damages. 

They  also  held,  the  court  below  right  in  their  rule  of  dama- 
ges, although  the  opinion  of  the  court,  given  by  Cowen,  J., 
says  that  if  there  were  anything  in  mitigation  of  damages, 
it  should  have  been  put  to  the  jury.  But  he  says  he  can 
not  discover  any  such  ground. 

The  Court  of  Errors,  affirming  the  liability  of  the  de- 
fendants, reversed  the  judgment  of  the  Supreme  Court,  on 
the  ground  that  the  plaintiffs  were  entitled  only  to  the  dama- 
ges €u:tuaUy  sustained.  Those  under  the  circumstances 
would  seem  to  be  merely  nominal.  The  rule  for  judgment 
of  reversal  was  adopted  in  the  following  terms : — 

<*  It  is  adjudged,  ^c,  that  an  agent  who  receives  a  bill 
for  collection,  which  has  not  been  accepted,  is  bound  to  pre- 
sent the  same  for  acceptance,  without  any  unreasonable  de- 
lay, as  well  as  to  present  the  same  for  payment  when  it  be- 
comes due,  or  he  will  be  liable  to  his  principal  for  the  dama- 
ges which  the  latter  sustains  by  such  negligence." 

Judgment  reversed^  20  to  4. 
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Allen  v.  The  Merchants  Bjink  of  the  City  of  New 

York,  22  Wend,  215. 

In  S.  Ct  15  Wend.  486,  et  nq^ 

Agent ;  Laches  ;  Bill  of  Exchange. 

Thi8  case  was  first  decided  by  the  Superior  Court  of  N.  Y., 
in  favor  of  the  defendants^  upon  the  following  facts. 

The  defendants  received  firom  plaintiff  for  collection,  a  bill 
of  exchange  on  Philadelphia,  payable  five  days  after  date, 
which  they  transmitted  to  the  Philadelphia  Bank.  On  the 
28th  of  June,  (the  bUl  being  dated  the  26th,)  the  bank  de- 
livered the  bill  to  their  notary,  who  the  same  day  presented 
it  for  acceptance,  which  was  refused,  but  the  notary  omitted 
to  give  notice  to  the  endorsers  of  the  non-acceptance.  On 
the  third  of  July,  the  bill  was  protested  for  non-payment, 
and  notices  sent  to  the  Merchants  Bank,  under  cover,  direct- 
ed to  the  parties  to  the  bill.  On  the  6th,  the  holders  re- 
ceived their  notice,  and  gave  notice  on  the  7th  to  the  other 
endorser.  The  plaintiffs  having  failed  in  their  suit  against 
him  for  want  of  notice  of  non-acceptance,  this  suit  was 
commenced  against  the  bank  to  recover  the  amount  of  the 
bill  and  their  damages.  It  was  proved  on  the  part  of  the 
defendants,  that  by  the  law-merchant  of  Pennsylvania,  it 
was  not  necessary  to  present  the  bill  for  acceptance,  and  to 
give  notice  of  non-acceptance,  but  that  it  was  sufficient  to 
present  it  at  maturity  for  payment. 

The  Supreme  Court  affirmed  the  decision  of  the  Supe- 
rior Court,  holding  that  in  the  absence  of  any  special  agree- 
ment, or  established  usage,  the  Merchants  Bank  was  not  lia- 
ble for  the  negligence  of  the  bank  or  its  notary  in  Philadel- 
phia. 

The  Court  of  Errors  held  the  contrary,  and  adopted  the 
following  resolution  as  their  decision  in  the  case. 

^^Resolvedj  that  when  a  bank  or  broker  or  other  money 
dealer,  receives  upon  a  good  consideration,  a  note  or  bill  for 
collection,  in  the  place  where  such  bank,  broker,  or  dealer, 
carries  on  business,  or  at  a  distant  place  the  party  receiving 
the  same  for  collection,  is  liable  for  the  neglect,  omissiony  or 
other  miscondtict  of  the  bank  or  agent  to  whom  the  note  or  bill 
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ifl  sent,  either  in  the  negotiation,  collection,  or  pa3ring  over  the 
money,  by  which  the  money  is  lost,  or  other  injury  sustained 
by  the  owner  of  the  note  or  bill,  unless  there  be  some  agree- 
ment to  the  contrary,  expressed  or  implied,'* 

Judgment  reversed^  by  a  vote  of  14  to  10, 

03?  The  reporter  who  seems  dissatisfied  with  this  deci* 
sion,  calls  attention  to  the  case,  of  East  Haddam  Bank  v. 
Sc&mly  12  Conn.  R.  303,  as  concurring  with  the  decision  of 
the  Supreme  CJourt,  and  the  opinion  of  the  Chancellor,  in 
this  case.  There,  the  acceptor  was  a  bankrupt,  and  the 
judge  left  the  question  of  default  or  negligence  to  the  jury, 
and  whether  th&  holder  had  been  prevented  from  collecting 
or  recovering  the  amount  of  the  bill,  by  reason  of  any  neg- 
ligence or  default  on  the  part  of  the  plaintiffs;  and  the 
jury  found  he  had  not. 

In  AUen  v.  Suydam,  the  court  adopted  the  same  rule  of 
damages,    20  Wend.  321. 

See  Smith  r.  Bank  of  Orleans^  7  Hill,  595,  note  of  re- 
porter; and  same  case,  3  Hill,  661.  "The  case,''  says 
the  reporter,  '^was  reversed  but  on  points  not  appearing 
upon  the  bill  of  exceptions,  but  raised  by  the  pleadings,  so 
that  the  decision  in  3  Hill,  561,  has  still  the  force  of  a  pre- 
cedent." 

In  that  case.  Nelson  Ch.  J.,  says  that  '^  the  case  of  AUen 
▼.  Merchants  Bank^  proves  only  that  the  holder  may  resort 
to  either,  (the  agent  at  home  or  abroad.)  It  has  not  yet  been 
decided  that  the  relation  of  principal  and  agent  does  not 
exist  between  the  holder  and  the  foreign  agent ;  or  that  the 
,  former  may  not  resort  directly  to  the  latter  for  negligence 
in  charging  the  parties." 


Remer  v.  Downer,  23  Wend.  620. 

Reported  91  Wend.  10. 

Promissory  Note;  Notice  to  Endorser. 

The  Supreme  Court  held  in  this  case,  (overruling  the  case 
of  Cuyler  v.  Nellis,  4  Wend.  348,)  that  a  notice  of  protesi 
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sent  by  mail,  directed  to  the  town  where  the  party  resides, 
is  sufficient,  although  there  be  several  post-offices  in  the 
same  town,  unless  it  appears  that  the  holder  knew  that  it 
should  be  directed  in  a  different  manner,  (as  now  by  statute 
passed  since  this  case  occurred,)  unless  the  party  when  af- 
fixing his  signature  to  a  bill  or  note,  specify  thereon  the 
post-office  to  which  notice  must  be  addressed. 

That  court  also  held,  that  where  the  sum  specified  in  the 
notice  of  protest,  varies  from  the  true  amount  of  the  note, 
it  is  for  the  jury  to  say  whether  the  party  has  or  has  not 
been  misled ;  and  gave  judgment  for  plaintiff. 

The  Court  of  Errors,  however,  the  Chancellor  delivering 
the  only  opinion,  reversed  the  judgment ;  he  concurring  with 
the  Supreme  Court  in  overruling  Cuylerv.  iVcZZw,  but  hold- 
ing that  the  misdescription  of  the  amount  of  the  note,  in 
the  notice  of  protest,  the  notice  informing  the  defendant 
that  "Your  note  for  $999  52  endorsed  by  him  (P.  the  cash- 
ier who  sent  it)  "  waus  protested,"  &c. ;  instead  of  note  for 
$560,  payable  to  Whitaker  and  endorsed  to  him,  was  fatal, 
and  that  the  question  was  one  of  law  for  the  judge  at  the 
circuit,  and  should  not  have  been  left  to  the  jury.  He  how- 
ever intimated  his  opinion  that  the  misdirection  of  the  let- 
ter on  the  inside^  to  the  cashier,  would  have  been  cured  by 
the  correct  address  on  the  outside,  if  it  had  not  been  for  the 
misdescription  of  the  note. 

But  in  25  Wend,  277,  the  reporter  has  published  Senator 
Verplanck's  opinion  in  this  case,  in  favor  of  a  reversal^ 
but  holding  that  the  question  as  to  misdescription  of  the 
note,  should  have  been  left  to  the  jury ;  and  the  reporter 
adds  a  note,  claiming  that  the  question  of  the  tribunal 
whose  province  it  was  to  decide  upon  the  sufficiency  of  the 
notice,  may  be  considered  as  open^  notwithstanding  the  re- 
versal of  the  judgment    Sed  quere  7 
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Hall  v.  Newcomb,  7  Hill,  416. 

In  S  Ct  3  Hill,  234. 

Promissory  Note;  Endorser ;   Guaranty. 

The  judgment  in  this  case  was  affirmed,  the  Court  of 
Errors  holding  with  the  Supreme  Court,  that  the  plaintiff 
was  properly  non  suited  in  the  court  below.  But  as  the 
cases  of  Herrick  v.  Carman^  (12  J.  R.  159,)  and  Tillman 
V.  Wheeler^  (17  id.  176,)  are  com,mented  on  and  explainedy 
and  that  of  Nelson  v.  Dubois,  (13  id.  175,)  overruled  by  it, 
we  have  thought  proper  to  call  the  attention  of  the  reader 
to  the  case. 

The  plaintiff  declared  against  the  defendant,  in  one 
count  as  maker,  and  in  another  as  guarantor  of  a  promis- 
sory note  as  follows:  "New  York,  April  23d,  1840.  On 
demand,  I  promise  to  pay  to  Samuel  Hall  or  his  order  two 
hundred  and  fifty  dollars  for  value  received,  with  interest, 
imtil  paid.  (Signed.)  Peter  Farmer."  Newcomb  endorsed 
the  note  in  blank,  knowing  that  the  maker  was  to  get  the 
money  on  it  from  Hall  the  plaintiff,  but  no  demand  was 
ever  made  upon  the  maker  for  payment  of  the  note.  Upon 
this  evidence  a  non  suit  was  ordered,  on  the  ground  that  de- 
mand and  notice  were  necessary  to  charge  the  endorser.  The 
Supreme  Court  affirmed  the  decision,  and  now. 

The  Court  of  Errors  also  affirmed  the  non  suit,  on  the 
ground  that  such  an  endorsement  merely  engaged  the  en- 
dorser upon  the  usual  conditions  of  demand  and  notice,  and 
that  parol  evidence  was  inadmissible  to  vary  the  legal  ef- 
fect of  his  undertaking,  and  that  he  could  not  be  made  lia^ 
ble  to  H.  as  guarantor  or  maker ^  but  only  as  endorser. 

a3r*  The  case  of  Nelson  v.  Dubois,  overruled,  as  it  seems 
to  be,  by  this  decision  of  the  Court  of  Errors,  was  an  action 
upon  a  promissory  note,  payable  to  bearer,  and  endorsed 
in  blank,  in  which  the  Supreme  Court  held,  that  the  holder 
may  in  such  a  case,  or  in  the  case  of  a  note  not  negotiable, 
write  over  the  name  of  the  endorser  a  guaranty  or  promise 

to  pay  the  note,  so  as  to  take  the  case  out  of  the  statute 
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of  frauds ;  and  that  this  may  be  done  at  any  time  before  or 
at  the  trial  of  the  cause.     (13  J.  R.  176.) 

In  that  case,  it  was  also  held,  that  a  declaration  or  a  pro- 
mise, (by  parol,)  might  be  supported  by  a  promise  in  writing, 
if  it  comported  with  the  promise  stated. 


SuYDAM  and  Jackson  v.  Westfall  and  others,  2  Denio, 

205,  220. 

Iq  S.  Ct.  4  Hill,  211. 

BUI  of  Exchange  ;  Surety. 

The  plaintiffs  in  error  brought  assumpsit,  in  the  court 
below  against  the  partners  of  the  firm  of  Norton,  Bartle 
and  M*Neiland  the  defendant  Westfall,  to  recover  the  amount 
of  a  bill  of  exchange,  drawn  by  them  upon  the  plaintiffs, 
which  the  latter  accepted,  and  paid  at  maturity.  The  bill 
was  in  these  words : — 

Phelps,  July  1,  1839. 
Messrs.  Suydam,  Sage,  and  Co. 

Four  months  after 
date,  please  to  pay  to  the  order  of  C.  A  Cook,  cashier,  one 
thousand  dollars  for  value  received,  and  charge  to  the  ac- 
count of  Your  obedient  servants, 

Norton,  Bartle,  and  M*Neil. 
Albert  Westfall. 

« 

On  the  first  trial,  the  circuit  judge  charged  that  the  de- 
fendant Westfall  was  liable  as  a  drawer  of  an  accommoda- 
tion bill  to  refund  to  the  drawee,  who  had  accepted  it  with- 
out funds.  A  verdict  being  found  for  the  plaintiffs,  on  a 
bill  of  exceptions. 

The  Supreme  Court  granted  a  new  trial,  on  the  ground 
that  the  acceptance  being  made  with  the  knowledge,  that 
as  Westfall,  one  of  the  drawers,  signed  merely  as  surety, 
he  was  not  liable  to  the  acceptors  as  drawer,  whether  the 
relations  of  drawers  among  themselves,  appear  upon  the 
face  of  the  bill  or  not. 

A  new  trial  being  had,  the  judge  charged  the  jury  accord- 
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ing  to  the  opinion  of  the  Supreme  Court,  that  if  they  should 
find  that  Westfall  became  a  party  to  the  bill,  as  the  surety 
of  Norton,  Bartle  and  M*Neil,  the  other  drawers,  and  had  no 
interest  in  the  bill,  and  no  part  of  the  proceeds  went  to  his  use, 
in  that  case  the  law  implied  no  contract  on  his  part  to  re- 
fund the  amount  to  the  plaintiffs,  and  that  the  jury  in  that 
event  ought  to  find  for  the  defendant.  Exceptions.  Ver- 
dict for  defendant. 

The  Supreme  Court  adhering  to  their  former  decision;  on 
writ  of  error. 

The  Court  of  Errors  held,  that  although  Westfall  joined 
as  a  drawer  in  the  bdl  as  a  surety  only  for  the  others  who 
procured  the  bill  to  be  discounted  before  acceptance  for  their 
own  benefit ;  and  the  drawees,  with  knowledge  of  these 
facts,  accepted  and  paid  the  bill  without  funds  of  any  of 
the  drawers  in  their  hands,  yet  that  they  were  entitled  to 
recover  the  amount  against  all  the  drawers,  in  an  action 
for  money  paid  to  their  use. 

Judgment  of  the  Supreme  Court  reversed  by  10  to  6. 


CANAL  APPRAISERS  AND   CANAL    COMMIS- 
SIONERS. 


The  Canal  Appraisers  v.  The  People  ex  rel.  Tib- 
bets,  17  Wend.  571. 

Error  fiom  S.  Ct  13  Wend.  355  to  373.  Decided  Dec.  1836,  in  Ct.  of  Err. 

January,  1835,  In  Supreme  Court.  The  Supreme  Court 
held,  that  1.  "  The  proprietors  of  islands,  separated  by  a 
stream  in  which  the  tide  does  not  ebb  and  flow,  own  re- 
spectively to  the  centre  of  the  stream  unless  the  language 
of  the  grants  under  which  the  islands  are  held,  is  snch  as 
clearly  and  utiequivocally  to  show  that  the  intent  of  the  par- 
ties was  that  the  grant  should  not  extend  beyond  the  watei^s 
edge.  2.  When  the  stream  is  navigable  for  either  boats  or 
rafts,  the  public  have  a  right  to  use  it  for  those  purposes  and 
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the  rights  of  the  adjoining  proprietors  are  subject  to  the'piift- 
lic  easement;  but  the  state  can  not  divert  the  water  of  the 
stream,  or  interfere  with  it  in  any  other  manner,  which  will 
render  it  less  useful  to  the  proprietors  of  the  adjacent 
shores. 

"  If  in  the  improvement  of  a  navigable  river  by  the  state  by 
the  erection  of  a  dam,  a  waterfall  in  a  tributary  stream  not 
navigable,  belonging  to  an  individual,  is  overflowed  and 
destroyed,  such  individual,  both  within  the  meaning  and 
spirit  of  the  constitution  and  the  canal  laws,  is  entitled  to 
compensation  for  the  injury  sustained,  equally  as  if  his 
property  had  been  taken  for  the  public  use. 

"Grants  by  the  Legislature  of  islands,  in  rivers  and 
streams,  where  the  tide  does  not  ebb  and  flow,  although 
made  during  a  long  series  of  years,  will  not  justify  the  con- 
elusion  that  the  principle  of  the  common  law  has  not  been 
adopted  here ;  that  grants  of  land  bounded  on  rivers  and 
streams  where  the  tide  does  not  ebb  or  flow,  carry  the  ex- 
clusive rights  to  the  middle  of  the  stream ;  or  having  been  ' 
adopted,  that  it  has  ever  been  abrogated  or  exploded." 

This  was  an  application  for  a  mandamus  to  the  canal  ap- 
praisers, to  compel  them  to  allow  the  relator  damages  for 
the  destruction  of  a  waterfall  belonging  to  him,  situated  in 
the  middle  sprout  of  the  Mohawk  river,  near  the  junction 
of  the  Erie  and  Champlain  canals,  by  the  erection  of  a  dam 
across  the  Hudson  river  at  the  sloop  lock,  between  Troy 
and  Lansingburg.  A  peremptory  mandamus  having  been 
issued,  the  appraisers  sued  out  a  writ  of  errors  and  the 
Court  of  Errors  reversed  the  judgment  of  the  Supreme 
Court,  on  the  ground  that  the  relator  had  not  shown  title  in 
himself  to  the  locus  in  quo  ;  but  leave  was  given  him  to 
traverse  the  return,  so  as  to  give  him  an  opportunity  to  prove 
his  title. 

See  5  Wend.  423  to  474,  in  Court  of  Errors. 

There  seems  to  have  been  some  question,  partly  of  law 
and  of  fact,  as  to  the  actual  location  of  the  grant  mider< 
which  the  relator  claimed,  which  involved  no  important 
principle. 

The  Supreme  Court  holding  that  the  relator  was  entitled 
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to  the  south  half  of  the  middle  sprout,  the  appraisers  brought 
this  writ  of  error. 

In  the  course  of  the  trial  before  the  circuit  judge,  the  acts 
of  the  legislature,  (incorporated  into  the  return,  as  it  would 
appear,)  granting  a  large  number  of  islands,  &c.,  were  in- 
troduced in  evidence,  to  show  what  the  law  of  the  state  was^ 
and  that  the  legislature  as  evidenced  by  these  private  acts, 
had  rejected  or  abrogated  the  common  law  rule  with  regard 
to  riparian  owners,  &c.  The  Chancellor  in  his  opinion, 
veryjustly,  though  severely,  characterizes  this  mode  of  es- 
tablishing the  law  of  the  land.    He  says — p.  602 : 

"  These  acts  of  recent  legislation  are  very  little  to  be  re- 
lied on  to  prove  what  oiur  common  law  was  one  hundred 
and  fifty  years  ago.  Indeed  the  whole  of  these  legislative 
acts  and  supposed  conflicting  grants,  which  were  introduced 
into  the  return  of  the  defendants  below,  merely  by  way  of 
argument,  or  for  the  purpose  of  informing  the  Supreme 
Court  what  the  law  was,  were  improper  as  evidence  for  the 
consideration  of  the  jury,  as  in  civil  cases  the  jury  are  to 
decide  matters  of  fact  merely,  and  the  court  is  the  proper 
tribunal  to  settle  the  law." — "  Indeed  it  would  present  a 
new  and  striking  instance  of  the  glorious  uncertainty  of 
the  law,  if  the  legal  construction  of  all  oiur  titles  to  real  es- 
tate was  to  be  settled  by  the  verdict  of  a  jury,  and  upon 
such  evidence  of  the  law  as  has  been  produced  by  botli  par- 
ties in  this  case." 

H5*  As  well  for  this  reason,  as  others  assigned  by  the  Chan^ 
cellor,  he  was  for  affirming  the  judgment  of  the  Supreme 
Court.  But  aliter  Dis  visum;  and  the  judgment  of  the 
Supreme  Court  was  reversed. 

The  Senators  who  delivered  opinions  in  faivor  of  reversed 
were  Beardsley  and  Tracy ;  and  it  is  to  be  sincerely  regret- 
ted, for  the  credit  of  our  jurisprudence,  that  their  unsatisfac- 
tory reasoning  or  apparent  exercise  of  legislative  power, 
to  enact  the  law,  should  have  prevailed  over  the  sound 
reasoning  and  clear  legal  principles  of  the  Chancellor's 
opinion. 
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tO^  The  marginal  note  of  the  reporter  in  this  case  is  as 
follows : 

"  If  in  the  improvement  of  the  iiavigation  of  a  public  river, 
the  waters  of  a  tributary  stream  are  so  much  raised  as  to  de- 
stroy a  valuable  mill  site  situate  thereon,  and  the  stream  be 
generally  navigable^  although  not  so  at  the  particular  local- 
ity of  the  mill  site,  the  owner  is  not  entitled  to  damages 
within  the  provisions  of  the  canal  laws  directing  compensa- 
tion to  be  made  for  private  property  taken  for  public  use." 

S3^  See  case  of  the  Commissioners  of  Canal  Fund  v. 
Kempshallj  where  compensation  was  allowed  for  obstruct- 
ing a  race  course  in  the  Grenesee  river,  at  Rochester,  and  on 
writ  of  error  to  the  Supreme  Court,  affirmed  by  the  Court 
of  Errors,  26  Wend.  404 ;  also.  Child  v.  Starr  and  others, 
4  Hill  369.    S.  C.  in  S.  Ct.  20  Wend.  149. 


Lton  v.  Jerome,  26  Wend.  485,  501. 

In  S.  Ct  15  Wood.  570. 

Canal  Commissioner ;  Delegated  Powers ;  Constitutional 

Law. 

Lyon  sued  Jerome  in  trespass  for  taking  a  quantity  of 
stone  from  his  quarry,  for  the  construction  of  locks  on  the 
Oswego  Canal.  Jerome  justified  as  chief  engineer  in  the 
construction  of  the  canal,  under  the  statutes  relating  to  the 
state  canals.  The  stone  was  taken  by  his  direction.  The 
canal  commissioner  who  had  charge  of  the  work,  and  who 
testified  on  the  trial,  saw  it  while  in  progress,  but  gave  no 
direction  to  take  the  stone  in  question ;  the  contractors,  he 
stated,  were  authorized  to  take  stone  from  a  tract  of  land 
belonging  to  the  state,  adjoining  plaintifi^'s  quarry,  or  from 
the  bed  of  the  canal,  but  not  from  the  plaintiff's  quarry,  but 
said  if  the  engineer  had  represented  that  it  was  indispensable 
to  use  the  stone  of  the  plaintiflf,  he  should  have  sanctioned, 
the  taking  of  them.  The  plaintiflf  produced  in  evidence  a  cer- 
tificate of  the  defendant  of  the  quantity  taken,  and  stating 
that  he  had  taken  it  supposing  the  quaiTy  was  on  the  state 
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lands.  The  plaintiff  offered  to  prove  that  the  canal  apprai- 
sers had  refused  to  make  him  any  allowance  for  his  stone 
taken;  which  was  objected  to  and  rejected.  A  verdict  for 
plaintiff  being  found  for  $174,  the  defendant  moved  the 
Supreme  Court  for  a  new  trial,  which  was  granted. 

The  Circuit  Judge  on  "the  new  trial,  nonsuited  the  plain- 
tiff, and  the  Supreme  Court  having  refused  to  set  the  non- 
suit aside,  a  writ  of  error  was  brought  to  this  court,  and 
after  full  argument, 

The  Coiut  of  Errors  held,  that  the  authority  of  the  canal 
commissioners,  under  the  canal  statutes,  to  enter  upon  and 
take  possession  of  the  lands,  &c.,  of  individuals  for  the  con- 
struction of  a  canal,  can  only  be  executed  by  them,  in  per- 
son, or  under  their  express  direction  ;  and  that  an  engineer 
or  any  other  sub-agent  of  the  state,  can  not  lawfully  exer- 
cise such  power  but  by  the  express  direction  of  the  canal 
commissioners  or  ohe  of  them,  although  such  engineer  or 
other  sub-agent  has  been  entrusted  with  the  superintendence 
of  the  canal  in  the  vicinity  of  the  premises  entered  upon. 

On  this  ground  the  judgment  was  reversed,  but  the  Chan- 
cellor who  voted  to  reverse  on  this  ground,  added :  "  I  have 
serious  doubts  also  as  to  the  constitutionality  of  the  acts  of 
the  legislature  under  which  the  property  of  the  plaintiff 
was  taken,  no  provision  having  been  made  whereby  the 
owner  of  the  property  might  compel  the  payment  of  his 
damages,  or  ensure  the  compensation  to  which  he  was  en- 
titled.'^  After  some  remarks  upon  the  law  as  it  stood  by 
the  former  canal  acts,  until  a  subsequent  provision  was 
made  for  such  cases,  by  the  Rev.  Stat.,  he  says :  '^  I  held  in 
Bloodgood  V.  The  Mohawk  and  Hudson  R.  R,  Co.,  18 
Wend.  17,  and  am  still  of  the  same  opinion,  that  before  th^ 
state  can  enter  upon  and  occupy,  destroy  or  materially  in- 
jure the  private  property  of  an  individual,  except  in  cases 
of  actual  necessity,  which  will  not  admit  of  delay,  an  ade- 
quate and  certain  remedy  must  be  provided,  whereby  the 
owner  of  such  property  may  compel  the  payment  of  his 
damages  or  compensation.  No  such  provision  being  made 
in  the  act  of  1847,  nor  in  the  act  for  the  construction  of  the 
Oswego  canal,  I  am  inclined  on  this  ground  also  to  reverse 
the  judgment." 
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With  this  opinion  Senator  Verplanck  also  declared  him- 
self inclined  to  concur,  but  thought  it  better  not  to  express 
any  opinion  on  the  point,  as  the  constitutional  point  had  not 
been  raised  at  the  trial  or  in  the  Supreme  Court,  and  ob- 
jected to  any  judicial  expression  of  opinion  on  that  ground. 
Judgment  of  Supreme  Court  reversed  unanimously. 


Waggoner  v.  Jermain,  7  Hill,  357. 

Reported  1  Hill,  279. 

Canal  Commissioners  ;  Action  on  the  Case. 

The  canal  commissioners  under  the  act  for  the  construc- 
tion of  the  Crooked  Lake  canal,  caused  surveys,  (fcc,  to  be 
made  and  then  adopted  a  plan,  as  required  by  the  act,  pre- 
liminary to  commencing  the  work ;  but  the  plan  had  no 
reference  to  the  milUdam  of  the  defendant  below,  which 
was  at  the  outlet  of  the  lake.  Afterward,  however,  the 
commissioners  by  way  of  substitute  for  certain  regulating 
gates  contemplated  by  the  original  plan,  permitted  the  de- 
fendants below  to  increase  the  height  of  their  dam  ten  in- 
ches, in  order  to  effect  the  same  object  for  which  the  regu- 
lating gates  were  designed ;  by  this  increased  height  of  the 
dam,  the  lands  of  the  plaintiff  below,  lying  above  the  dam, 
were  overflowed  and  injured ;  for  which  injury  he  brought 
this  action  on  the  case. 

The  Supreme  Court  held  that  the  defendant  could  not 
justify  under  the  authority  of  the  canal  commissioners; 
that  the  powers  conferred  on  the  commissioners  were  quasi 
judicial,  in  respect  to  the  adoption  of  the  plan  mentioned, 
and  having  once  passed  upon  the  question,  and  deter- 
mined what  the  plan  should  be,  their  jurisdiction  was 
at  an  end;  and  therefore  any  departure  from  it,  injuri- 
ously affecting  a  third  person,  formed  a  ground  for  re- 
covery of  damages ;  2.  That  the  rule  protecting  one  for  acts 
done  hy  judicial  authority,  did  not  apply,  because  the  juris- 
diction of  the  canal  commissioners,  was  limited  to  a  single 
act,  and  because/wnc^ii^o/^cto  on  its  performance.  3.  That 
it  was  defensible  as  a  necessary  act  of  extraordinary  repair 
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tinder  the  statute  on  that  subject,  nor  within  the  statute  re- 
lating to  ordinary  repairs.^ 

The  Court  of  Errors  reversed  the  judgment,  holding  that 
as  the  canal  commissioners  authorized  the  defendants  to 
raise  their  dam, /or  canal  purposes,  the  consequential  injury, 
if  any,  ought  not  to  be  charged  upon  the  defendants. 

Judgment  reversed,  11  to  9. 


MuNSELL  V.  Lewis,  2  Denio,  224 

In  S.  Ct  4  Hill,  635. 

Canal  Commissioners  and  Canal  Contractors  ;  Assum,psU. 

The  defendant  below,  and  another  person,  in  November, 
1834,  contracted  with  the  canal  commissioners  to  perform 
certain  work  on  the  Chenango  canal,  by  October,  1836 ;  and 
having  commenced  the  work,  they,  in  January,  1836,  assigned 
their  contract  to  the  plaintiff,  who  agreed  to  finish  the  job  at 
his  own  expense,  for  the  price  stipulated  in  the  original  con* 
tract ;  which  upon  his  completion  of  the  work,  were  paid  to 
him.  In  April,  1836,  an  act  was  passed,  providing  for  ex- 
tra allowances  to  the  contractors  on  this  canal,  (Laws,  1836, 
p.  201,)  to  be  made  by  the  canal  commissioners  on  good 
cause  shown  to  them,  &c.;  mider  which  an  award  was 
made  in  favor  of  the  original  contractors  in  this  case,  and 
one  half  of  the  sum  awarded  was  paid  to  the  defendant  in 
this  suit,  as  one  of  the  contractors  provided  for  in  the  act 
After  the  receipt  of  the  money  by  him,  the  plaintiff  brought 
his  action  for  money  had  and  received  to  his  use ;  claiming 
to  be  the  party  beneficially  interested  in  the  grant  or  dona- 
tion made  by  the  Legislature  to  the  contractors,  and  that  the 
defendant  received  the  amount  awarded  merely  as  his  trus- 
tee. 

The  Supreme  Court  held,  that  the  action  could  not  be 
sustained ;  that  there  was  nothing  in  the  act  but  a  mere 
legislative  gratuity  or  donation  to  the  contractors,  and  that 
the  plaintiff  being  merely  a  ^u6-contractor,  had  no  legal  or 
equitable  right  to  the  sum  awarded.     On  writ  of  error. 

The  Court  of  Errors  held,  that  the  plaintiff  having  com- 
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pleted  the  job,  was  entitled  to  be  substituted  in  the  place  of 
the  co7itractor,  and  that  the  award  of  the  canal  commission- 
ers in  favor  of  the  defendant's  claim,  as  one  of  the  contrac- 
tors, did  not  settle  who  was  entitled  to  the  money,  as  be- 
tween them  and  their  sub-contractor ;  that  the  plaintiff  was 
entitled  to  the  money,  and  could  recover  it  in  an  action  of 
assumpsit  for  money  had  and  received  to  his  use. 

33^  This  seems  to  have  been  a  decision  made  upon  some 
facts  or  considerations  dehors  the  record,  and  the  case  as 
there  presented.  It  might,  perhaps,  be  sustained  upon  prin- 
ciple, if  the  original  contractors  had,  upon  the  assignment 
of  their  contract  to  the  plaintiff,  procured  him  to  be  accepted 
in  their  place,  and  had  been  themselves  discharged  by  the 
canal  commissioners.  Nothing  whatever  of  this  kind  was 
done.  The  canal  commissioners  never  recognized  any  such 
substitution,  nor  were  they  in  any  manner  parties  to  the  ar- 
rangement. In  awarding  the  damages  to  the  defendant  and 
his  associate,  they  exercised  the  discretion  which  the  act 
gave  them,  and  whether  the  plaintiff  made  any  claim  or 
not,  their  award  would  appear  to  have  been  final,  and  not 
subject  to  any  direct  review  by  any  judicial  tribunal  what- 
ever. If  they  had  refused  to  award  to  the  original  contrac- 
tors, there  was  no  appeal  provided  for.  And  if  upon  the 
claim  of  the  sub-contractor  they  had  rejected  that  also,  he 
would  have  been  equally  without  appeal.  In  every  point 
of  view,  then  the  decision  of  the  Supreme  Court  seems  to 
have  been  in  conformity  to  the  law,  as  well  as  the  equity 
of  the  case.  This  case  seems  therefore  to  be  entitled  to 
rank  with  that  class  of  decisions,  happily  rare,  where  the 
court  has  overlooked  the  distinction  between  its  judicial  and 
its  legislative  functions,  and  has  passed  a  law  for  the  relief 
of  the  party,  instead  of  deciding  the  mere  forensic  question 
presented  to  it. 

The  act  of  relief  or  judgmetit  of  reversed,  passed  by  a 
vote  of  13  to  6. 
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Lb  Roy  and  others  v.  Yeeder  and  others,  1  J.  C.  417-429. 

S.  C.  Caines  C.  E.  p.  1. 

» 

Discovery;  Relief;  Demurrer. 

The  appellants  (complainants  below)  exhibited  their  bill 
,  in  Chancery  against  the  respondents  and  16  other  defend- 
ants, in  which  they  set  forth  that  Governor  Sir  Henry 
Moore,  on  the  2d  of  February,  1768,  purchased  of  the  na- 
tive Indians,  a  tract  of  land  containing  25,000  acres,  then 
in  the  county  of  Albany,  now  in  the  county  of  Montgomery, 
for  the  use  of  Peter  Lewis,  and  about  25  others,  named  in 
the  bill ;  who  thereupon  petitioned  for  a  patent,  which  is- 
sued to  them  accordingly,  on  the  28th  February,  thereafter; 
that  in  consideration  of  money,  (and  other  valuable  consid- 
eration not  known  to  the  plamtiffs,)  paid  or  delivered  or 
performed  by  the  late  Sir  William  Johnson,  of  the  said 
county,  to  the  petitioners,  and  as  he  agreed  to  pay  all  fees, 
&c.,  for  the  patent,  it  was  agreed  between  him  and  the  pe- 
titioners, that  when  the  patent  should  be  made  to  them, 
they  would  receive  it  in  trust  for  him,  and  when  the  title 
should  become  vested  in  them,  that  they  would  convey  to 
him ;  that  he  accordingly  paid  the  fees,  £600 ;  that  in  pur- 
suance of  the  agreement,  when  the  title  became  vested  in 
the  patentees,  they  did  convey  to  him  in  fee  simple  the  whole 
25,000  acres ;  that  Sir  William  took  possession  of  the  whole 
in  a  short  time  after  the  conveyance,  caused  it  to  be  sur- 
veyed, and  the  bounds  designated  by  marking  trees,  &c. 
That  Sir  William,  on  the  llth  of  June,  1772,  for  £375, 
conveyed  10,000  acres  of  it  to  Lord  A.  Gordon,  the  boundary 
line  of  which  appears  to  have  been  according  to  a  survey 
made  for  that  purpose ;  that  soon  after.  Sir  W.  conveyed 
another  parcel  containing  2,000  acres  to  John  Kelly ;  that 
by  his  will  of  the  27th  of  January,  1774,  he  devised  the 
remaining  13,000  acres  to  his  two  brothers  and  four  sisters, 
and  directed  his  executors  to  sell  the  same,  and  the  moneys 
to  be  equally  divided  between  the  devisees ;  and  shortly  after 
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he  died.  That  Lord  A  Gordon,  on  the  27th  of  May,  1787, 
conveyed  the  tract  of  10,000  acres  to  R.  and  J.  Watts,  whi 
on  the  6th  of  December,  1792,  conveyed  it  to  the  complain  • 
ants,  Le  Roy  and  Bayard,  for  £5,000 ;  that  R.  and  J.  Watts, 
as  attorney  to  the  executors  of  Sir  William  Johnson  on  the 
13th  of  November,  1792,  conveyed  the  tract  of  13,000  acres 
to  the  same  complainants,  and  that  the  third  of  the  lands 
was  afterward  vested  in  the  complainant  Boon. 

The  bill  then  stated  that  in  the  early  part  of  the  late 
war  with  Great  Britain,  Sir  John  Johnson,  the  son  and  one 
of  the  executors  of  Sir  William,  buried  in  the  earth  sundry 
title  deeds  and  papers,  and  among  them  the  deeds,  &c.,  of 
the  25,000  acres,  for  the  purpose  of  guarding  against  their 
loss,  &c.,  where  they  remained  several  years :  but  when  ta- 
ken up,  were  so  injured  and  defaced,  as  to  be  altogether  il- 
legible ;  and  these  conveyances  of  the  lands,  were  by  these 
means,  either  lost  or  destroyed,  or  by  some  other  accident, 
are  now  wholly  out  of  the  power  of  the  complainants  to 
produce ;  that  nine  of  the  defendants  in  the  bill,  and  the 
other  twenty-one  defendants  confederating  with  them,  in- 
tending to  avail  themselves  of  the  loss  or  destruction  of  the 
conveyances  to  Sir  William,  and  pretending  that  they 
claimed  title  under  sales  to  them  by  the  original  patentees, 
or  persons  deriving  title  from  them,  had  commenced  a  suit 
in  ejectment  against  Boon,  in  the  Supreme  Court,  he  being 
the  only  one  of  the  defendants  residing  on  the  lands ;  and 
that  the  defendants  had  no  such  title  as  they  pretended. 
The  bill  prayed  that  the  defendants  might  answer  and  dis- 
cover and  set  forth  their  title,  and  whether  the  persons  un- 
der whom  they  claim  title,  were  ever  in  possession  of  the 
land ;  that  the  lessor  in  ejectment  be  enjoined  from  proceed- 
ing, and  that  complainants  be  quieted  in  their  possession, 
and  for  further  relief 

Boon  was  the  only  complainant  who  made  the  affidavit 
annexed  to  the  bill,  which  it  substantially  verified.  That 
part  of  it  relating  to  the  deeds  from  the  patentees  to  Sir.  W., 
and  the  destruction  of  them  was  as  follows : — 

'<  And  the  said  deponent  has  been  informed  and  verily  be* 
lieves  and  hopes  to  prove  that  the  deeds  (in  question)  did 
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exist  and  were  lost  in  the  manner  mentioned  in  the  bill." 
There  was  no  affidavit  by  the  other  two  complainants. 

To  this  bill  some  of  the  defendants  answered,  but  fourteen 
of  them,  (the  respondents  in  this  appeal),  separately  filed 
general  demurrers,  and  set  forth  as  causes  of  demurrer : 

1.  That  all  the  complainants  had  not  verified  their  bill, 
and  the  facts  stated  as  to  the  loss  of  deeds,  &c. 

2.  That  the  agreement  between  Sir  William  and  the  paten- 
tees, thus  to  obtain  a  patent  to  the  use  of  Sir  William,  was 
illegal,  it  being  in  fraud  of,  and  in  contravention  of  the  in- 
struction from  the  king  to  the  governor,  not  to  grant  patents 
of  land  exceeding  1,000  acres  to  each  patentee. 

3.  That  the  bill  charging  that  defendants  hold  under  a 
conveyance  to  them  by  some  person  having  a  pretended  title 
to  the  land,  and  praying  a  discovery,  the  defendants,  if  the 
charge  is  true,  would  be  subject  to  a  grievous  penalty. 

4.  That  the  bill  is  filed  to  discover  the  defendant's  title, 
and  to  quiet  the  complainants  in  their  possession,  before  the 
complainants  have  established  their  title  at  law. 

5.  That  the  complainants'  title  set  forth  in  the  bill,  is  mat- 
ter merely  triable  at  law,  and  may  be  tried  in  the  ejectments 
brought  by  the  defendants. 

6.  That  the  bill  contains  no  equity. 

The  Chancellor,  Livingston,  allowed  all  the  demurrers 
and  dismissed  the  bill  with  costs.    On  appeal 

The  Court  of  Errors  held,  Benson,  J.,  delivering  the  opin- 
ion of  the  court,  that  the  demurrers  must  be  overruled. 

1.  That  the  affidavit  of  Boon  verifying  the  bill,  was  suffi- 
cient. 

2.  That  whether  the  agreement  between  Sir  William  and 
the  patentees  was  illegal  or  not,  from  being  obtained  for  his 
use,  against  the  royal  instruction,  (which  was  not  decided), 
yet  to  avoid  a  disco ouy  upon  the  ground  set  up  by  the  de- 
fendants, that  a  discovery  might  subject  them  to  a  penalty 
iox  buying  a  pretended  title,  it  must  appear  by  plea  or  an- 
swer, that  the  defendants  would  be  subjected  to  such  penal- 
ties. 

3.  That  if  a  complainant  be  properly  before  the  court  for 
a  discovery,  and  at  the  same  time  prays  relief,  a  general  de- 
murrer to  the  bill  for  want  of  equity  is  bad,  unless  it  is  clear 
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on  the  face  of  the  bill,  that  no  discovery  or  proof  can  make 
the  case  stated  in  it  a  proper  subject  of  equitable  jurisdiction 
and  cognizance. 

4.  That  where  several  defendants  in  Chancery  put  in  sep- 
arate demurrers,  on  which  separate  decrees  were  given,  the 
Court  of  Errors  may,  on  reversal  of  those  decrees,  oblige 
each  respondent  to  pay  to  the  appellants  their  costs,  on  each 
respective  decree  so  reversed* 

Decree  accordingly  reversed;  and  the  decree  of  reversal 
ordered  the  respondents  severally  to  pay  the  appellants  thir- 
ty dollars  for  their  costs  on  this  appeal,  in  respect  to  each 
decree  reversed,  &c. 

*  See  Le  Guen  t.  Kemhle,  poat. 


William  Laight,  John  Jacob  AsTOR,and  Peter  Smith, 
appellants,  v.  John  Morgan,  impleaded  with  J.  D.  and  33 
other  defendants ;  1  J.  C.  429-436. 

S.C.2Caixie8C.  £.  344. 

Discovery;  Relief;  General  Demurrer. 

This  was  a  bill  by  the  appellants,  complainants  below, 
substantially  similar  to  the  foregoing,  setting  forth  a  title  to 
a  part  of  the  same  lands,  under  the  executors  of  Sir  William 
Johnson,  and  stating  the  same  facts  in  relation  to  the  loss  or 
destruction  of  the  deeds,  and  setting  forth  that  defendants 
Morgan,  &c.,  the  complainants  had  commenced  two  actions  of 
ejectment  against  two  of  the  defendants,  which  were  at  issue. 
That  many  of  thie  witnesses  were  old,  infirm,  &c.,  and  lived 
out  of  the  state,  &c.,  and  not  likely  to  live  long.  The  bill 
prayed  that  the  complainants  might  be  quieted  in  their  pos- 
session, and  that  they  might  have  their  witnesses  examined, 
in  order  to  perpetuate  their  testimony,  and  that  they  might  be 
otherwise  relieved,  as  the  nature  of  their  case  might  require. 

To  this  bill,  Morgan,  and  each  of  the  other  defendants 
demurred  separately,  assigning  the  same  causes  of  demur- 
rer:— 

1,  2.  Because  there  was  no  affidavit  that  the  deeds  were 
not  in  the  complainants'  power,  of  which  they  sought  a  dis- 
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covery,  nor  of  the  age  of  the  witnesses,  whose  testimony 
was  wanted. 

3.  Pecanse  the  prayer  to  perpetuate  testimony,  and  for 
general  relief,  could  not  be  joined  in  the  same  bill. 

4.  Because  it  appeared  by  the  bill  that  the  parties  execu- 
ting the  releases  and  conveyances  to  Sir  William  Johnson, 
were  out  of  possession,  and  their  deeds  therefore  void. 

5.  Because  it  charges  the  defendants  with  holding  under 
persons  having  a  pretended  title,  and  a  discovery  would 
therefore  subject  them  to  a  penalty. 

6.  Because  the  complainants  had  not  established  their  title 
at  law,  before  coming  to  be  quieted  in  their  possession  by  a 
court  of  equity. 

7.  That  the  matter  of  the  complainants'  title  is  triable  at 
law,  &c. 

The  Chancellor,  as  in  the  preceding  case,  allowed  the  de- 
murrers of  all  the  defendants  and  made  the  same  decree  as 
to  costs  as  in  the  preceding  case.    On  appeal  to  this  court, 

The  Court  of  Errors,  Kent,  J.,  delivering  the  opinion  of 
the  court,  reversed  the  decree. 

Kent,  J.    The  bill  appears  to  have  had  three  objects. 

1.  To  obtain  a  discovery  of  facts  from  the  defendants. 

2.  To  perpetuate  the  testimony. 

3.  To  obtain  specific  relief. 

Upon  the  demurrer  to  the  whole  bill,  seven  causes  were 
assigned. 

He  then  states  that :  "  the  three  last  were  assigned  in  the 
same  words  in  the  similar  case  of  Leroy  v.  Veeder^  decided  at 
the  last  session  of  this  court,  and  by  that  decision  are  to  be 
deemed  as  overruled.  The  fourth  cause  of  demurrer  was 
abandoned  by  the  counsel  for  the  respondents,  upon  this  ar- 
gument, as  untenable.  If  the  third  cause  be  not  equally  so, 
it  is  perhaps  not  material  in  the  present  case,  since,  as  I  shall 
presently  show,  the  decision  of  this  cause  finally  depends 
upon  this  single  point,  viz. ;  If  any  part  of  the  bill  requires 
an  answer,  is  a  demurrer  to  the  bill  good  V 

1.  He  then  considers  to  what  objects,  if  any  in  the  bill, 
an  affidavit  was  necessary ;  and  2.  If  not  for  every  object, 
whether  the  demurrer  to  the  whole  bill,  for  want  of  such  af- 
fidavits, was  maintainable.    He  shows  that  in  respect  to  one 
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object — the  discovery — the  bill  did  not  require  an  affidavit, 
and  in  respect  to  the  other  two,  viz.,  the  examination  of  wit- 
nesses and  the  relief,  it  did  require  one ;  and  then  whether 
for  the  want  of  an  affidavit  to  such  parts,  a  demurrer  to  the 
whole  bill,  was  maintainable,  and  he  holds  that  it  was  not. 

The  Court  was  unanimously  of  that  opinion  and  the  same 
decree  of  reversal  was  made  as  in  the  foregoing  case,  toitk 
costs  of  appeal  to  be  taxed^  &;c. 


Beebe  v.  Bank  op  New  York,  1  J.  R.  529. 

Not  reported  in  Court  below. 

Practice  ;  Rival  Equities. 

In  this  case  the  Court  of  Errors,  on  appeal  from  an  inter- 
locutory order  of  the  Court  of  Chancery,  granting  a  new  trial, 
held,  that  although  the  Supreme  Court  had  ordered  a  vaca- 
tur to  be  entered  of  a  satisfaction  of  a  judgment  which  had 
been  paid  to  the  original  plaintiff,  after  an  assignment  of  it, 
of  which  the  defendant  was  ignorant  at  the  time  of  paying, 
yet  that  9,  junior  judgment  creditor',  who  had  lent  his  money 
and  entered  up  a  subsequent  judgment  on  bond  and  warrant 
of  attorney,  while  the  satisfaction  of  the  first  judgment  re- 
mained of  record,  should  have  the  preference,  and  that  the 
money  collected  on  an  execution  issued  on  the  first  judgment 
by  the  assignee,  after  the  vacatur  should  be  paid  over  to  the 
executors  of  the  second  judgment  creditor. 

The  Court  of  Errors  also  held,  that  on  such  an  appeal  from 
an  interlocutory  order,  or  decree,  the  Court  of  Errors  will, 
if  the  merits  of  the  case  be  fully  presented  to  them,  take 
them  into  consideration  and  make  a  final  decree. 

(This  latter  point  had  been  previously  decided  by  this 
court  in  the  cases  of  Le  Guen  v.  Gouverneur  and  Kemble^ 
1  J.  C.  436 ;  and  Bush  v.  Livingston^  2  Caines  C.  E.  56.) 

The  laches  of  the  assignee  of  the  first  judgment  in  not 
giving  immediate  notice  to  the  judgment  debtor  of  the  assign- 
ment to  him,  furnished  a  sufficient  equity  for  postponing 
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his  lien  to  that  of  the  junior  judgcneut  creditor,  who  had  lent 
his  money,  while  the  satisfaction  of  the  judgment  by  the 
original  judgment  creditor  was  of  record,  and  still  in  force. 


Clute  v.  Robinson,  2  J.  R.  695. 

Assignment;  Mortgage;  Covenant, 

The  assignee  of  a  chose  in  action,  takes  it  subject  to  all 
the  equities  between  the  original  debtor  or  obligor,  &c.,  and 
the  creditor  or  obligor,  &c.,  but  not  to  any  latent  equity,  resi- 
ding in  a  third  person. 

Thus,  where  A.  gave  a  bond  to  B.  and  took  from  him  a 
defeasance,  conditioned  that  the  bond  and  mortgage  should 
be  given  up  and  cancelled,  if  A.  by  a  certain  day  should 
execute  a  deed  to  B.,  and  B.  afterward  assigned  the  bond 
and  mortgage  to  C. 

The  Court  of  Errors  held,  that  G.  took  them  subject  to  all 
the  equity  subsisting  between  A.  and  B.,  and  liable  to  be  de- 
feated by  a  performance  of  the  condition  of  defeasance, 
whether  he  had  notice  of  it  or  not ;  and  that  the  defeasance 
need  not  be  recorded  to  make  it  effectual. 

The  conveyance  of  a  title  admitted  to  be  doubtful,  is  not 
a  good  performance  of  a  covenant  to  execute  a  good  and 
sufficient  deed.  But  if  the  covenantor  have  a  perfect  title  at 
the  time  of  the  decree  or  the  coming  in  of  the  master's  re- 
port, it  is  sufficient,  and  he  may  be  allowed  then  to  perform 
his  contract,  and  save  the  forfeiture  of  his  bond  on  making 
compensation  for  the  delay  of  performance.  The  rule  of 
compensation  is  the  interest  on  the  bond,  where  one  has  been 
given,  to  be  calculated  up  to  such  time  as  the  court,  under 
the  circumstances,  shall  decree. 

Decree  of  Chancellor  reversed  accordingly, 

9 
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Wilkes  v.  Rogers,  6  J.  R.  666. 

Not  reported  in  court  below. 

Practice  ;  Exceptions  to  Master* s  Report. 

The  Court  of  Errors  held,  that  an  exception  to  the  report 
of  a  master,  the  party  objecting  must  specifically  point  out 
the  error. 

And  they  held,  therefore,  that  where  the  court  below  had 
set  aside  a  master's  report  upon  matters  to  which  exceptions 
were  hot  taken,  and  required  further  proof,  that  the  order  was 
erroneous,  and  could  not  be  made  even  in  a  case  where  in« 
fants  were  concerned,  if  they  have  a  guardian  to  protect  their 
rights,  and  the  order  was  reversed  accordingly. 


Woodcock  v.  Bennett,  1  Cow.  711. 

Execution  ;  Sale  under^  Void  or  voidable  7 

Bill  for  specific  performance,  which  it  had  been  decreed  by 
the  Chancellor,  the  respondent  Bennett,  who  filed  the  bill,  was 
entitled  to  have. 

This  decree  was  reversed  by  the  Court  of  Errors,  Wood- 
worth,  J.,  delivering  the  opinion  of  the  court,  in  which  the 
following  questions  are  disposed  of,  as  the  ground  of  rever* 
sal: — 

1.  Where  one  agrees  to  convey  land  by  quit-claim^  the 
agreement  has  reference  to  the  title  as  it  is  at  the  time  of 
agreement,  not  to  one  subsequently  acquired.  And  if  the 
covenantor  had  none  at  the  time,  there  is  nothing  upon  which 
a  decree  for  a  specific  performance  can  operate ;  and  it  would 
be  inequitable  to  decree  the  conveyance  of  a  title  subsequent- 
ly  acquired. 

2.  Where  there  is  a  judgment  against  two  joint  debtors, 
and  one'dies  before  execution,  the  judgment  maybe  enforced 
against  the  personal  estate  of  the  survivor,  but  not  against 
his  realty.  Against  the  real  estate,  execution  can  not  issue 
nor  be  enforced,  without  a  scire  facias  against  the  survivor 
and  the  heirs,  terre  tenants^  d&c.,  of  the  deceased,  to  show 
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why  the  money  should  not  be  levied  of  their  respective  lands, 
without  mentioning  goods.  If  it  issue  without  a  scire  facias 
it  is  void,  and  may  be  set  aside,  and  an  innocent  purchaser 
under  it  will  not  be  protected. 

It  is  thus  void,  and  a  sale  under  it,  is  a  nullity,  even  as  to 
the  lands  of  the  survivor. 

Decree  reversed  accordingly. 


JilcDoNALD  V.  Neilson,  2  Cow.  139. 

In  Ch.  6  J.  C.  R.  204^05. 

Oppressive  Sale  under  Execution. 

Appeal  from  decree  of  Chancellor  Kent. 

The  respondent  Neilson  filed  his  bill  in  the  court  below, 
against  the  appellants,  to  set  aside  a  bond  and  mortgage  for 
$2,600,  executed  by  him  to  McDonald,  upon  the  ground  that 
these  securities  had  been  executed  to  avoid  a  forced,  oppres- 
sive, and  illegal  sale  of  the  respondent's  property  at  a  sheriff's 
sale,  and  the  respondents  were  charged  as  parties  to  a  frau- 
dulent combination  to  oppress  the  respondent  by  the  sacri- 
fice of  his  property  at  a  slieriff's  sale,  in  order  to  indemnify 
themselves  for  certain  debts  against  John  Neilson,  junior,  a 
son  of  the  respondent 

The  Chancellor  had  decreed  that  the  bond  and  mortgage 
of  the  complainant  should  be  given  up  and  cancelled,  on 
payment  of  the  amount  due  on  the  fieri  facias  with  interest 
and  costs. 

The  Court  of  Errors  held,  with  the  Chancellor : — 

1.  That  a  party  charged  as  combining  with  others,  in  a 
fraud  against  which  relief  is  sought,  and  who  therefore  is 
made  a  defendant,  but  against  whom  no  partiaular  relief  is 
prayed,  may,  though  liable  for  costs,  be  a  witness  for  his  co- 
defendants;  his  interest  being  contingent  and  uncertain,  the 
objection  goes  to  his  credibility  and  not  to  his  competency, 
But  they  held,  on  the  other  hand, 

2.  That  where  the  mortgagor  had  been  guilty  of  improper 
conduct,  if  not  of  fraud  and  chicanery,  toward  the  plaintiff 
in  the  execution,  and  had  before  got  possession  of  $iU  bia 
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son^s  property,  and  the  securities  being  executed  to  settle  a 
legal  controversy,  the  respondent  having  the  benefit  of  coun- 
sel, and  the  advice  of  his  friends,  and  fully  aware  of  his 
rights,  and  the  arrangement  reasonable  in  itself;  that  a  court 
of  equity  would  not  interfere,  notwithstanding  the  improper 
conduct  of  the  sheriff's  officer. 

The  decree  of  the  Chancellor  was  accordingly  reversed 
and  ordered  that  the  respondent's  bill  be  dismissed  without 
costs  to  either  party  as  against  the  other. 


Seymour  v,  Delancey,  3  Cow.  445. 

In  Ch.  6  J.  0.  R.  222. 

Imposition  in  Exchange  of  Lands. 

This  case,  though  involving  some  application  of  the  prin* 
ciples  on  which  courts  of  equity  will  decline  to  decree  spe* 
cific  performance,  where  inadequacy  of  price  alone,  is  the 
ground  of  the  vendor's  objection  to  a  decree,  turns  so  exclusive- 
ly upon  the  different  views  taken  by  the  Chancellor  and  a 
majority  of  the  court,  as  to  the  evidence  in  the  case,  in  re- 
spect to  the  inadequacy  of  price  and  the  habits  and  fitness  of 
vendor  to  transact  business  at  the  time  of  the  contract  for  the 
exchange  of  lands,  which  was  the  subject  matter  of  the  suit, 
that  it  is  thought  that  this  general  reference  to  its  nature  will 
be  sufficient. 

The  decree  of  Chancellor  refusing  to  decree  specific  per- 
formance was  reversed^  14  to  10. 


Whelan  V,  Whelan,  3  Cow.  537* 

Not  reported  below. 

Fraud  and  Undue  Influence. 

I.  As  between  child  and  parent. 

II.  As  to  representation,  consideration,  confidence. 
Whelan,  a  man  of  74  years  of  age,  owning  a  considerable 

real  estate,  the  father  of  7  children,  and  whose  wife  was 
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sickly  and  irritable,  was  troubled  for  several  years,  with  dis- 
sensions in  his  family  about  the  management  of  bis  property, 
his  wife  taking  part  with  all  his  children,  except  W.  and  J., 
two  of  his  sons,  who  took  part  with  him :  and  the  dissension 
'  ran  so  high,  that  the  mother  and  the  children  who  took  part 
with  her,  departed,  leaving  W.  and  his  two  sons  W.  and  J., 
in  possession  of  the  property,  the  management  of  which  was 
confided  by  the  father  to  them,  as  it  had  been  for  some  time 
before  the  family  was  broken  up.  Whelan  was  credulous, 
and  easily  led  by  William,  and  shortly  after  his  wife  left  him, 
he  was  sued  in  a  justice's  court  for  her  board ;  and  on  asking 
William's  advice,  William  told  him,  that  if  he  intended  to 
give  him  anything,  he  wished  he  would  do  it ;  that  as  he  and 
his  mother  were  conducting,  he  would  soon  have  nothing  to 
give.  Whelan's  fears  being  alarmed  by  a  belief  that  his 
wife  would  dissipate  his  property,  in  order  to  place  it  beyond 
the  reach  of  debts  which  she  might  contract,  he  was  induced 
to  convey  most  of  his  real  and  personal  estate  to  these  two 
sons  in  fee,  amounting  to  more  than  $9,000,  and  a  farm,  &c., 
to  William,  in  trust  for  another  son ;  but  which  trust  was  by 
parol  only.  Though  he  had  before  declared  an  intention  to 
give  all  his  estate  to  William  and  J.  by  way  of  advancement ; 
and  though  they  executed  to  him  a  bond  and  mortgage  to 
secure  his  and  his  wife's  maintenance,  and  $50  a  year  during 
their  lives ;  yet  held,  that  the  conveyance,  executed  under  such 
circumstances,  was  void,  as  being  caused  by  fraud,  undue 
influence,  and  unfounded  alarm,  excited  or  countenanced  by 
William,  and  being  also  for  an  inadequate  consideration ;  and 
though  J.  might  have  had  no  part  in  bringing  it  about,  yet 
held  that  it  was  void  also  as  to  him. 

2.  Held  also,  that  to  warrant  relief  for  any  cause  in  a  court 
of  equity,  (c.  g.  for  undue  influence  in  procuring  a  conveyance,) 
it  must  be  stated  in  the  bill ;  but  the  charge  need  not  be  di- 
rect ;  it  is  sufficient  if  on  a  hearing,  upon  the  pleadings  and 
proofs,  the  ground  of  relief  can  be  gathered  from  an  exami- 
nation of  the  whole  bill. 

3.  Also  held,  that  a  conveyance  obtained  by  children  from  a 
father,  will  not  be  sanctioned  by  a  court  of  equity,  if  it  ap- 
pear to  have  been  caused  by  an  abuse  of  confidence  re- 
posed by  him  in  his  children,  who  for  the  purpose  of  procu* 
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ring  H,  took  advantage  of  his  age,  imbecility,  and  partiality 
for  them,  the  conveyance  being  also  for  an  inadequate  cause* 

4.  Also  held,  that  a  conveyance  by  a  father  74  years  of 
age,  his  wife  being  near  70,  and  in  dehcate  health,  to  his  two 
sons,  of  real  and  personal  estate,  worth  more  than  $9,000,  ta-  ' 
king  from  his  sons  a  bond  and  mortgage,  to  secure  his  and  his 
wife's  maintenance  and  an  annuity  of  $50  during  their  lives, 
was  for  a  consideration  grossly  inadequate ;  it  not  appearing 
to  be  intended  as  an  advancement. 

6.  If  a  representation  be  made  by  one  to  another,  who  is 
going  to  deal  in  a  matter  of  interest,  upon  the  faith  of  that 
representation,  the  latter  shall  make  it  good. 

6.  He  who  bargains,  in  a  matter  of  advantage  with  a  per- 
son placing  confidence  in  him,  is  bound  to  show  that  a  rea- 
sonable use  has  been  made  of  that  confidence. 

7.  One  falsely  supposing  his  estate  in  danger,  conveys  it 
to  his  sons,  who  know  that  it  is  not  in  danger,  but  neglect  to 
set  the  grantor  right ;  this  concealment  is  a  sufficient  ground 
for  avoiding  the  conveyance. 

8.  When  a  grant  is  made  by  an  aged  father  to  his  chil- 
dren with  whom  he  lives,  who  have  the  management  of  his 
property,  and  in  whom  he  reposes  particular  confidence,  if  a 
court  of  equity  sees  that  any  acts  or  stratagems,  or  any  un 
due  means,  or  the  least  speck  of  imposition,  or  the  least  scin- 
lUter  of  fraud  entered  into  the  bargain,  it  will  avoid  the 
grant. 

9.  A  deed  procured  by  fraud  or  undue  influence  is  void^ 
and  will  be  set  aside  in  equity,  not  only  as  against  the  one 
who  practiced  the  fraud,  or  exerted  the  influence,  but  as  to 
third  persons  who  have  acquired  interests  under  it,  though 
they  may  be  perfectly  innocent,  thus  undoing  the  whole  tran- 
saction. 

10.  Marriage  is  a  valuable  consideration ;  a  voluntary  deed 
ceases  to  be  so,  if  a  marriage  be  induced  by  its  provisions ; 
but  it  should  appear  that  it  was  the  cause  of  the  marriage,  by 
evidence  to  that  effect.  The  mere  fact  that  one,  holding  a 
voluntary  conveyance  of  property,  marries,  will  not  make  , 
the  conveyance  good. 

11.  AH  persons  concerned  in  the  demand,  or  who  may  be  af- 
fected by  the  relief  prayed,  ought  to  be  parties  to  a  bill  in 
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equity,  if  within  the  jurisdiction  of  the  court ;  but  to  a  bill 
filed  against  one  to  set  aside  a  deed  of  bargain  and  sale  of 
land,  absolute  on  its  face,  though  the  parties  agreed  by  parol 
that  it  should  be  in  trust  for  smother,  the  latter  need  not  be 
made  a  party,  for  the  trust  not  being  declared  by  writing,  is 
void. 

12.  A  trust  must  be  manifested  and  proved  by  writing,  or 
it  is  void  within  the  statute  of  frauds. 

Decree  of  Chancellor  dismissing  bill,  reversed. 


Hopkins  v.  M'Laren,  4  Cow.  667. 

Mortgage  ;  Evidence  ;  Payment ;  Practice  in  Equity* 

Appeal  from  Chancery. 

Where  the  owner  of  an  equity  of  redemption  filed  her  bill 
against  an  assignee  of  the  mortgagee,  to  have  it  delivered  up 
and  cancelled  on  the  ground  that  it  was  paid,  and  that  she 
had  recovered  against  the  assignee  in  an  action  of  ejectment 
upon  the  issue  of  payment ;  and  the  assignee  answered  the 
bill,  and  proofs  were  taken,  and  the  cause  brought  to  a  hear* 
ing  ;when  it  was  discovered  that  the  mortgagee  had  assigned 
the  mortgage  conditionally,  and  that  since  the  bill  filed,  the 
mortgage  had  been  redelivered  to  him,  for  a  violation  of  the 
conditions  of  assignment,  and  he  was  thereupon  brought  in 
and  made  a  party  upon  a  supplemental  bill ;  upon  which  he 
answered  both  the  original  and  supplemental  bill  at  large, 
denying  payment  of  the  mortgage ;  to  which  the  plaintiff 
put  in  a  general  replication,  and  brought  the  cause  to  a  hear- 
ing, without  taking  any  proofs  as  between  herself  and  the 
mortgagee. 

It  was  held  by  the  Court  of  Errors,  that  the  facts  set  up 
by  the  mortgagee,  must  be  taken  on  the  hearing  to  be  admit- 
ted ;  and  that  he  was  not  affected  by  the  proofs  taken  between 
the  original  parties  to  the  suit ;  but  should  have  been  allowed 
to  prove  the  truth  of  his  answer ;  and  that  the  recovery  in 
ejectment  against  his  assignee,  was  not  conclusive  against 
him. 

Decree  of  Chancellor  reversed. 
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Clowes  v.  Dickinson,  9  Cow.  403. 

In  Ch.  5  J.  C.  R.  235. 

Judgment  and  Execution;  Heirs;  Debtor  and  Creditor^ 

The  bill  in  this  case  was  filed  hy  the  plaintiff  Clowes, 
who  had  purchased  two  lots  of  land  of  T.  against  whom 
there  was  an  existing  judgment.  All  the  real  estate  of  Y., 
(the  residue  of  which  was  more  than  sufficient  to  satisfy  the 
judgment,)  was  sold,  subject  to  all  incumbrances,  under  a 
subsequent  judgment,  and  execution  thereupon,  under  which 
the  two  lots  of  the  plaintiff  were  sold  to  the  defendant  D., 
who  made  improvements  thereon,  and  sold  one  of  the  lots. 

The  Chancellor  (Kent)  held,  that  though  the  court  would 
have  interposed  and  prevented  the  sale  of  the  plaintiff's  two 
lots,  until  the  judgment  creditor  had  exhausted  the  estate  re- 
maining in  the  hands  of  the  debtor,  before  selling  the  plain* 
tiff's  lot,  if  he  had  applied  in  due  season  for  that  purpose ; 
yet,  as  he  knew  of  the  sale  at  the  time,  and  delayed  four 
years  before  he  filed  a  bill  for  relief,  the  court  would  not  dis« 
turb  the  sale,  or  direct  a  reconveyance  of  the  lots  to  him;  but 
the  court  decreed  that  the  purchaser  should  pay  the  plaintiff 
as  an  equitable  indemnity,  under  the  circumstances  of  the 
case,  the  sum  for  which  the  lots  were  sold,  with  interest  from 
the  time. 

The  Court  of  Errors  on  appeal,  reversed  the  decree  of  the 
Chancellor  in  form,  but  in  effect  affirmed  it,  except  as  to  the 
rule  of  compensation,  ^l^hey  held  that  the  judgment  credit 
tor  might  have  been  compelled,  on  motion  to  the  court  in 
which  his  judgment  was  obtained,  or  on  filing  a  bill  in  Chan- 
cery, by  order  or  decree,  to  exhaust  the  estate  remaining  in 
the  hands  of  the  debtor  or  his  heirs,  before  selling  the  part  so 
aliened ;  and  that  if  he  first  sell  the  land  aliened,  before  re- 
sorting to  the  other,  though  no  order  or  decree  be  obtained, 
he  shall  restore  it  to  the  alienee ;  or  if  sold  to  a  bona  fide 
purchaser,  before  bill  filed,  the  judgment  creditor  who  bid  it 
in,  shall  account  to  the  first  alienee  for  the  value  of  the  real 
estate  aliened^  if  the  other  assets  of  the  vendor  would  have 
satisfied  the  judgment ;  or  if  they  would  not  have  satisfied 
it,  then  that  the  judgment  creditor  should  account  to  the 
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alienee,  the  plaintiff,  for  the  value  of  the  premises  over  and 
above  what  would  have  satisfied  the  judgment,  after  so  ex- 
hausting the  judgment  debtor's  assets. 

As  to  that  part  of  the  Chancellor's  decree  refusing  to  dis- 
turb the  sale,  the  Court  of  Errors  held  that  the  alienee  should 
not  be  allowed  the  land  itself,  having  stood  by  and  seen  the 
sale,  with  improvements,  before  he  asserted  his  claim.  The 
only  ground  of  reversal^  therefore  was,  that  the  Court  of 
Errors  held,  that  the  true  value  of  the  aliened  estate  in  the 
market,  at  the  time  of  the  sheriff  ^s  sale,  and  not  the  price 
bid  at  sheriff's  sale,  and  paid  for  it,  should  form  the  measure 
of  the  alienee's  compensation. 


Harris  r.  Knickerbacker,  5  Wend.  638. 

In  Ch.  Ky.H.I  Paige,  209. 

Specific  Performance  ;  Parol  Contract  for  Land. 

This  was  a  bill  for  specific  performance. 

Harris  the  defendant  below,  agreed  in  September  1815,  to 
purchase  of  K.,  a  lot  of  land  supposed  to  contain  about  100 
acres.  He  was  to  pay  $21  50  for  the  land,  the  quantity  to 
be  ascertained  by  actual  survey,  and  to  be  paid  for  in  7  equal 
annual  payments.  The  complainant  K.,  was  to  have  the 
land  surveyed,  and  to  give  a  deed  to  the  defendant  on  his 
paying  8300  or  more  of  the  purchase  money,  and  giving 
a  bond  and  mortgage  for  the  residue.  The  bill  alleged 
that  the  purchaser  was  to  pay  interest  from  the  time  of  the 
purchase.  The  defendant  answered  that  he  had  no  knowl- 
edge, remembrance,  or  belief,  that  by  the  terms  of  the  origi- 
nal bargain,  any  interest  was  to  be  paid.  But  one  of  the  de- 
fendant's witnesses  testified  that  he  understood  from  him  that 
he  was  to  pay  interest  after  the  first  payment  became  due  on 
the  20th  of  December,  1815.  The  contract  was  not  reduced  to 
writing ;  but  the  defendant  went  into  possession  of  the  land 
under  the  agreement,  and  continued  so  until  February,  1824. 
On  the  23d  December,  1815,  the  defendant  made  a  payment 
toward  the  land,  and  took  a  receipt  from  the  plaintiff  in  the 
words  following :  "  Received  this  23d  December,  1816,  of 

10 
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John  Harris,  $333  in  part  payment  of  a  piece  of  land,  which 
I  am  to  deed  to  him,  lying,  ifec,  which  conveyance  is  to  be 
made,  as  soon  as  the  land  can  be  run  out.  John  Knicker- 
backer,  junior."  The  defendant  continued  to  make  payments 
toward  the  land  from  time  to  time,  until  August,  1821,  and 
took  receipts  therefor,  of  the  same  purport.  Several  surveys 
were  attempted,  but  the  parties  could  not  agree  as  to  the  lo- 
cation and  boundaries  of  the  lot.  In  the  fall  of  1823,  the 
complainant  tendered  a  deed  to  the  defendant  and  demanded 
payment  or  security  for  tlie  balance  of  the  purchase  money. 
The  defendant  refused  to  accept  the  deed,  alleging  it  con- 
tained too  much  land,  and  that  the  complainant  had  inclu- 
ded too  much  interest  in  the  balance  claimed  to  be  due.  In 
January,  1824,  the  bill  was  filed  to  compel  a  specific  perfor- 
mance, and  in  February  thereafter,  the  defendant  made  a 
formal  demand  for  a  deed,  but  made  no  tender  or  ofier  to  pay 
the  balance  then  due.  The  complainant  declined  to  give  him 
any  other  deed  than  the  one  offered  before ;  whereupon  the 
defendant  gave  Iiim  a  written  notice  that  he  considered  the 
contract  at  an  end,,  and  demanded  repayment  of  his  money. 
He  then  commenced  a  suit  at  law  for  its  recovery,  which 
was  stayed  by  an  order  of  the  Court  of  Chancery. 

The  Chancellor  held,  that  the  contract  as  to  the  purchase 
of  the  land  was  good,  and  that  neither  party  could  take  ad- 
vantage of  its  not  being  in  writing;  that  the  defendant's  de^ 
mand  made  after  the  bill  filed,  was  a  nullity,  and  that  the 
contract  was  not  thus  rescinded,  and  that  the  single  witness 
of  the  defendant,  was  sufficient  to  establish  the  contract  as 
to  interest,  as  stated  in  the  bill,  the  defendant  having  only 
denied  it  on  knowledge  and  belief,  and  the  Chancellor  de- 
creed a  specific  performance  accordingly. 

The  Court  of  Errors  reversed  the  decision,  holding  that 
the  answer  sufficiently  denied  the  agreement  as  to  interest,  and 
that  the  evidence  of  the  one  witness  was  not  sufficient  to  de- 
stroy the  effect  of  the  denial  in  the  answer. 

But  leave  was  given  the  complainant  to  amend  his  bill  so 
as  to  make  it  conform  to  the  terms  of  the  contract,  as  admit- 
ted by  the  answer  of  the  defendant ;  upon  such  terms  as  to 
costs  in  the  court  below,  as  the  Chancellor  should  direct. 
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SmitHj  appellant,  v.  Adams,  24  Wend.  585. 

Reported  6  Paige,  435. 

Jurisdiction;  Decree. 

The  only  part  of  the  decree  of  the  Chancellor  which  was 
reversed  by  the  Court  of  Errors  in  this  case,  was  a  clause  by 
which  after  dismissing  the  bill  for  want  of  jurisdiction,  the 
complainant,  although  his  right  to  sue  at  law  was  saved  by 
the  clause,  was  precluded  '*from  again  litigating  the  question 
whether  there  had  been  any  diversion  of  the  water  which 
had  been  accustomed  to  flow  through  his  aqueduct."  It  was 
to  restrain  this  alleged  diversion,  that  the  bill  was  filed.  The 
cause  had  been  heard  on  pleadings  and  proofs. 

The  Court  of  Errors  held  unanimously,  that  part  of  the 
decree  erroneous,  and  it  was  modified  accordingly. 

Mr.  Justice  Bronson,  who  delivered  the  only  opinion,  says: 
''As  my  opinion  rests  on  the  ground  that  the  bill  sfiould  be 
dismissed  for  want  of  jurisdiction,  I  think  the  decree  should 
be  so  modified,  as  not  to  prejudice  the  complainant's  right  to 
sue  at  law  for  the  redress  of  the  injury  of  which  he  com- 
plains." 


Livingston  v.  Reynolds,  26  Wend.  115  123. 

See  Chancellor's  opinioD,  26  Wend.  117-119. 

Injunction  ;   Waste  by  Lessee. 

The  bill  in  this  case  was  filed  against  tenant  to  restrain 
him  from  cutting"  down  wood  for  the  purpose  of  burning 
bricksj  and  from  digging  lip  the  soil  to  make  bricks.  The 
lease  contained  a  covenant  that  the  lessee  would  ''  not  injure, 
cut  down,  take,  destroy,  or  carry  away,  upon  or  from  the 
demised  farm,  any  more  wood  than  should  be  actually  used 
and  employed  thereon  ;  nor  make,  nor  sufier  to  be  made,  any 
manner  of  waste,  sale,  or  destruction,  in  the  wood  or  timber, 
as  aforesaid,  by  any  ways  or  means  whatsoever." 

In  May,  183S,  the  defendant  cut  about  20  cords  of  wood 
on  the  premises,  with  which  in  the  autumn  he  burnt  a  brick 
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kiln,  the  clay  for  the  brick  being  dug  on  the  same  lot.  The 
bricks  were  burnt  to  be  sold,  and  about  half  were  sold,  the 
rest  remaining  on  hand.  The  defendant  in  his  answer  in- 
sisted that  he  had  a  right  to  cut  wood  to  burn  brick  ;  that  (he 
wood  was  not  needed  to  be  left  standing  for  any  useful  pur- 
pose; and  that  the  land  was  more  valuable  for  agricultural 
purposes  than  as  wood  land.-  And  upon  the  answer  and  cor- 
roborating affidavits,  he  moved  to  dissolve  the  injunction. 

The  Chancellor  dissolved  the  injunction,  holding  that  the 
covenant  in  the  lease  above  recited,  did  not  prevent  the  de- 
fendant from  cutting  wood  to  burn  brick  on  the  premises, 
provided  it  was  not  contrary  to  good  husbandry;  and  he 
adds:  "It  is  not  alleged  in  the  bill,  that  the  burning  of 
bricks  is  an  unusual  business  in  the  neighborhood^  on  this 
and  other  farms,  or  that  it  is  contrary  to  good  husbandry  to 
use  a  portion  of  the  wood  for  that  purpose ;  or  even  that  the 
burning' of  bricks  is  a  new  business,  which  was  not  carried 
on  there  at  the  time  of  giving  the  lease J^ 

But  the  Court  of  Errors  held,  that  under  the  covenant  in 
the  lease,  the  acts  of  the  tenant  were  waste,  and,  without  re- 
garding the  grounds  of  the  Chancellor  as  to  what  was  not 
alleged  in  the  bill — that  enough  was  alleged  to  show  that  the 
waste  was  prohibited  by  law,  and  not  authorized  by  the  con- 
tract of  the  parties.  2.  That  even  if  the  actual  injury  was 
such  an  one  as  in  the  language  of  the  Chancellor,  might  not 
be  of  sufficient  importance  to  authorize  him  to  interpose  be- 
fore the  complainant  had  established  her  right  at  law,  yet 
as  the  bill  was  to  obtain  an  injunction  against  future  waste, 
rather  than  an  account  and  satisfaction  of  the  past ;  and  as 
the  tenant  avowed  his  act  and  intention  to  repeat  it,  insisting 
on  his  right,  it  was  not  only  sufficient  to  justify,  but  to  require 
the  prompt  and  eflfective  interference  of  equity,  and  the  in- 
terference should  have  been  had.  An  account  and  satisfac- 
tion of  the  waste  already  committed,  should  be  decreed,  and 
the  injunction  rendered  absolute  and  perpetual. 

The  court  accordingly  unanimously  reversed  the  decree 
of  the  Chancellor,  holding  also,  that  an  appeal  lay  from  an 
order  to  dissolve  an  injunction  to  this  court. 
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SCJ'  Why  not  as  well  object  to  the  bill,  that  it  did  ^  not 
allege^  that  the  ashes  were  not  spread  on  the  land,  and 
greatly  improved  it  ?  Or  that  it  did  not  state  the  clay  used 
to  be  of  any  value,  or  that  belter  soil  had  not  been  substitu- 
ted in  its  place,  &c.,  (fee. 


DuRANT  V.  The  Supervisors  op  Albany,  26  Wend» 

66-109. 

See  Chancellor's  opinion,  id.  p.  67. 

Bill  in  nature  of  Creditor's  Bill  for  County  Taxes, 

The  supervisors  of  Albany,  after  warrants  for  enforcing 

payment  of  county  taxes  had  been  returned  unsatisfied,  filed 

a  bill  similar  to  a  judgment  creditor's  bill  after  return  to  fieri 

facias  of  nulla  bona.    Demurrer  to  the  bill  overruled  by 

Vice  Chancellor.    On  appeal  from  his  decree. 

The  Chancellor  sustained  the  bill  also,  holding  it  to  be 
analogous  to  a  creditor's  bill  upon  return  of  execution  atlaw, 
unsatisfied,  and  that  the  complainants  had  exhausted  the 
remedy  which  the  statute  gives  them  against  the  property  of 
the  defendant,  and  that  the  suit  was  properly  instituted  in 
the  name  of  the  supervisors  instead  of  the  county  treasurer. 
But 

The  Court  of  Errors,  after  full  and  elaborate  argument  by 
<:ounsel  held,  that  such  a  bill  does  not  lie  at  the  suit  of  a 
county  to  enforce  the  payment  of  county  taxes,  and  that  if  the 
law  was  defective  in  this  particular,  it  was  the  duty  of  the 
legislature  to  provide  the  remedy ;  and  that  it  did  not  belong 
to  the  Court  of  Chancery,  to  amplify  its  jurisdiction  to  that* 
end. 

Sdr*  See  the  opinion  of  the  President  of  the  Senate  (Bra- 
<iish)  in  this  case,  reviewing  the  history  of  creditor's  bills  in 
England  and  this  country. 
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Tripp  v.  Cook,  26  Wend.  143. 

Practice;  Opening  Bids  for  Mortgaged  Premises. 

This  was  an  application  to  open  a  sale  of  mortgaged 
premises,  and  for  a  resale,  which  the  Chancellor  refusied. 
The  questions  presented  were  chiefly  of  fact ;  viz.,  whether 
the  mortgagor  had  been  misled  by  the  mortgagee,  in  reference 
to  the  foreclosure  of  the  mortgage,  and  in  consequence  did 
not  attend  the  sale. 

The  Chancellor  having  deniei  the  application,  the  defend- 
ant appealed,  and  one  question  made  was  whether  as  he  had 
allowed  the  bill  to  be  taken  pro  confesso,  he  had  the  right  to 
appeal  from  this  order ;  and  the  Court  of  Errors  held,  that 
an  appeal  lay.  It  also  held,  that  although  the  mor^tgagee 
complained  also  of  having  been  misled  by  the  mortgagor, 
who  had  represented  to  him  that  some  land  at  Geneva,  which 
he  had  taken  on  account,  was  worth  $1,000,  whereas  it  was 
not  worth  more  than  $400,  yet  that  a  court  of  equity  would 
not,  in  setthng  the  rights  of  parties,  look  beyond  the  transac- 
tion in  regard  to  which  relief  is  asked  by  one  party,  and 
take  into  consideration  other  and  different  transactions  set  up 
by  the  other  party  as  presenting  equities  on  his  side,  and  it 
was  held,  that  the  case  of  McDonald  v.  Neilson^  2  Cow.  139, 
cited  and  relied  on  by  the  Chancellor  as  an  authority  for  his 
decision,  did  not  sustain  or  sanction  it. 

The  Chancellor's  decree  was  accordingly  reversed  by  11 
to  6  ;  and  a  new  decree  made  by  this  court,  giving  the  appel- 
lant the  benefit  of  the  sale  of  the  property  made  by  the  re- 
spondent since  the  master's  sale  to  the  amount  of  the  excess 
of  the  value,  $1,000. 
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Le  Guen  V.  GouvERNEUR  V.  Kemble,  1  J.  C.  436-524.    ' 

Relief  in  Chaticery  after  Trial  and  Judgment  at  Law ; 
Judgment  or  Decree  as  to  what  is  Binding  between  the 
Parties ;  Appeal  from  Order  granting  Feigned  Issue; 
Costs  on  Appeal  on  Reversal  of  Decree. 

The  respondents,  Gouverneur  and  Kemble,  as  factors  of 
the  appellant,  Le  Guen,  on  the  13th  of  April,  1795,  at  New 
York,  sold  to  Lopez  and  Rivera,  about  600  bales  of  cotton, 
and  12,000  pounds  of  indigo  of  the  isle  of  France,  amount- 
ng  to  $122,415  in  the  whole ;  for  which  the  purchasers  gave 
their  promissory  notes,  payable  in  one  year,  with  interest  after 
60  days.  A  written  contract  by  direction  of  the  appellant,  was 
entered  into  between  the  respondents  and  the  purchasers;  and 
among  other  conditions  of  the  contract,  it  was  stipulated  that 
the  proceeds  of  the  articles  in  France,  or  elsewhere,  should 
be  first  applied  to  the  payment  of  the  purchase  money ;  and 
further  that  the  respondents  "  might  have  it  in  their  option  to 
receive  the  whole  or  a  part  of  the  amount  of  the  said  notes, 
at  Havre  de  Grace,  or  at  any  other  port,  the  ship  carrying 
the  property  for  the  purchasers,  might  discharge  at  in  Eu- 
rope." 

A  few  days  after,  the  goods  were  shipped  on  board  and 
the  vessel  sailed  for  Havre  de  Grace,  in  France,  where  she 
arrived  about  the  first  of  July,  1795 ;  from  thence,  by  direc- 
tion of  Gomez,  who  was  on  board,  she  sailed  to  Hamburgh, 
and  there  landed  the  goods,  which  were  afterward  reshipped 
to  London  and  there  sold. 

The  appellant  made  repeated  applications  to  the  respond- 
ents or  their  agents,  to  make  election  to  receive  the  purchase 
money  out  of  the  proceeds  of  the  articles  in  Europe,  to  give 
an  authority  by  which  the  appellant  might  receive  the  sur- 
plus thereof,  after  the  respondents  had  retained  a  sufficient 
sum  to  indemnify  them  for  all  their  advances  and  responsi- 
bilities on  account  of  the  appellant.  The  respondents,  de- 
clining to  follow  this  direction,  and  to  make  the  election,  the 
appellant  considered  them  as  having  thereby  substituted 
themselves  in  the  place  of  the  purchasers,  and  become  liable 
for  the  purchase  money,  and  thereupon  brought  an  action  at 


80  CHANCERY. 

law  in  the  Supreme  Court  of  this  state,  and  olrtained  a  final 
judgment  against  the  respondents  for  the  amount,  and  the 
Judgment  was  affirmed  in  the  Court  of  Errors.* 

Before  the  trial  at  law,  two  of  the  purchasers,  (the  other 
refusing  to  join,)  on  the  1 1th  of  October,  1796,  filed  a  bill  in 
Chancery  against  the  appellant,  the  respondents,  and  Lopez 
the  other  purchaser,  praying  relief  on  the  ground  of  fraud 
in  the  sale ;  alleging  that  the  appellant  had  represented  the 
cotton  as  of  the  growth  of  the  Isle  of  France,  whereas  it  was 
in  truth  of  the  growth  of  Surat,  and  the  indigo,  as  of  two 
descriptions,  flotary  and  violet  copper,  when  a  small  part 
only  was  of  one  of  those  descriptions,  and  the  remainder  of 
different  kinds,  and  that  the  appellant  had  produced  samples 
agreeing  with  his  representation ;  that  the  articles  proved  to 
be  of  inferior  quality  to  those  for  which  they  were  sold,  and 
brought  in  London  $20,000  less  than  they  would  have  done 
had  they  been  of  the  description  and  quality  represented. 

The  appellant  in  his  answer,  denied  fully  and  positively 
all  the  allegations  of  the  complainants,  on  which  the  charge 
of  fraud  was  founded.  On  the  9th  of  May  following,  the 
respondents  put  in  their  answer  to  the  bill,  declaring  that  they 
did  not  know  that  the  appellant  had  practised  any  fraud  or 
misrepresentation  in  the  sale,  and  on  the  20th  of  June  fol- 
lowing, Lopez,  the  other  j.urchaser,  put  in  his  answer, 
which  agreed  in  substance  with  that  of  the  appellant,  and 
exculpated  him  from  all  the  allegations  of  fraud  or  misrepre- 
sentation. 

A  few  days  after  the  affirmance  of  the  judgment  in  the 


*  There  does  not  appear  to  be  anythingr  essential  to  the  rig^ht  understandingr 
of  this  case,  an  presented  to  the  court  on  appeal  from  the  Chancellor,  contained 
in  the  report  of  the  case,  in  the  Supreme  Court  or  the  Court  of  Errors,  which 
is  given  in  a  note  to  this  case ;  1  J.  C.  437-491.  Both  courts  held  that  "  the 
election  reserved  to  G.  and  K.,  by  the  contract  with  Lopez  and  Rivera,  must 
be  considered  for  the  benefit  of  Le  Guen,  the  respondents  having  been  made 
factors  for  the  benefit  of  the  appellant,  and  this  stipulation  being  incident  to 
the  trust  confided  to  them ;  G.  and  K.,  could  not  avoid  a  compliance  with  the 
instruction  of  Le  Guen,  as  to  the  exercise  of  the  right  of  election,  without 
violating  their  duty.'' 

**  That  the  proper  rule  of  damages  in  such  a  case,  is  the  amount  of  the  sales 
to  Lopez  and  Rivera,  deducting  the  amount  of  the  demand  due  to  G.  and  K. 
from  Le  Guen." 
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Supreme  Court,  to  wit,  on  the  20th  of  March,  1798,  the  re- 
spondents filed  a  bill,  also,  in  the  Court  of  Chancery,  against 
the  appellant,  stating  the  sale  of  the  cotton  and  indigo,  the 
suit  brought  by  Gromez  and  Rivera  in  Chancery,  and  that 
they  had  obtained  an  injunction  on  the  ground  of  fraud,  on 
the  part  of  the  appellant,  and  that  the  suit  remained  unde- 
termined ;  and  praying  that  the  appellant  might  be  enjoined, 
from  suing  out  execution  on  the  judgment  against  them,  in 
the  Supreme  Court,  as  it  would  be  unjust  to  permit  him  to 
receive  money,  until  it  was  ascertained  whether  he  had  been 
guilty  of  the  fraud  alleged  by  the  purchasers.  The  bill  con- 
cluded with  praying  an  injunction  and  relief,  and  an  injunc- 
tion issued  accordingly.  On  the  7fh  of  June,  1798,  the  ap- 
pellant put  in  his  answer  to  the  bill  of  the  respondents,  in 
which  he  set  forth  the  bill  filed  by  Gomez  and  Rivera,  and 
his  answer  to  that  bill,  in  which  he  explicitly  denied  every 
allegation  of  fraud. 

To  prevent  any  risk  or  inconvenience  to  the  appellant,  the 
Chancellor  ordered  the  respondents  to  pay  the  amount  of  the 
judgment  into  the  Bank  of  New  York ;  and  the  plaintiff  was 
permitted  to  draw  out,  unconditionally,  about  $53,000 ;  the 
residue  was  received  by  him  on  giving  security  to  refund,  in 
case  it  should  become  necessary  by  the  decree  of  the  court. 

After  publication  had  passed,  the  Chancellor  on  the  1st  of 
March,  1799,  directed  an  issue  to  be  tried  in  the  Supreme 
Court.  The  question  was  reserved  "  whether  the  *  respon- 
dents were  precluded  by  the  antecedent  circumstances,  from 
insisting  on  the  alleged  fraud  as  a  ground  of  relief?"  The 
Chancellor  held  that  they  were  not  precluded,  and  confirmed 
the  order  for  the  trial  of  the  issue.  From  this  order  the  pres- 
ent appeal  was  brought  to  the  Court  of  Errors. 

Three  questions  were  raised.  1.  Whether  inasmuch  as, 
previous  to  the  trial  at  law  between  the  appellant  and  re- 
spondents, they  had  full  notice  of  the  pretended  fraud,  by 
the  bill  exhibited  by  Gomez  and  Rivera,  they  were  not  bound 
if  they  meant  to  avail  themselves  of  that  defence,  to  avail 
themselves  of  it  at  that  trial,  and  consequently,  whether  they 
were  not  precluded  from  urging  it  to  impeach  the  judgment 
against  them  ? 

2.  If  not  precluded,  whether  from  the  nature  of  the  testi- 

11 
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mony  in  the  cause,  it  was  proper  that  there  should  be  ^n 
issue  to  be  tried  by  the  jury? 

3.  Whether  this  court,  being  regularly  in  possession  of 
the  cause,  with  all  the  evidence,  will  not  decide  the  whole 
controversy  between  the  parties  ?• 

Radcliff,  J.,  delivered  an  opinion  on  the  first  point,  main- 
taining that  the  judgment  of  the  appellant  in  the  Supreme 
Court  against  the  respondents,  did  preclude  the  latter  from 
maintaining  this  suit,  and  that  the  court  ought  to  make  a  fi- 
nal decree,  and  that  the  bill  ought  to  be  dismissed.  With 
this  opinion  Kent,  J.,  Benson,  J.  and  Lansing,  Ch.  J.,  concurred. 
Kent,  J.,  delivered  an  opinion,  in  which  as  to  the  first  point, 
he  says : — 

"  The  suit  at  law  of  the  appellant  against  the  respondents 
was  a  special  action  on  the  case,  for  a  breach  of  their  duty 
as  factors  in  refusing  to  elect  to  receive  the  amount  of  the 
notes  in  Europe,  and  to  give  the  appellant  the  requisite  au- 
thority for  that  purpose.  In  consequence  of  this  default,  the 
respondents  became,  in  respect  to  the  extent  of  the  remedy, 
substituted  in  the  place  of  Gomez  and  Co.,  and  responsible 
(to  the  appellant)' for  the  amount  of  the  property.  The 
breach  of  duty  reached  to  the  whole  property,  and  the  prin- 
cipal had  a  right  to  abandon  it  to  them,  and  to  regard  them 
as  appropriating  the  whole  to  their  own  use.  This  was  the 
amount  of  the  decision  in  the  suit  at  law. 

"  Placed  in  the  situation  of  Gomez,  Lopez,  and  Rivera,  and 
subject  to  their  burthens,  the  respondents  took,  of  course, 
their  advantages,  and  succeeded  to  the  same  means  of  defence. 
This  is  an  universal  principle  of  law  and  justice. 

'^  The  respondents  were,  accordingly,  competent  to  set  up 
as  a  defence  in  the  suit  at  law,  the  fraud  alleged  in  the  pres- 
ent action,  and  there  was  nothing  in  the  form  of  the  action 
which  precluded  them  from  doing  it.  The  respondents  were 
sufficiently  apprised  of  the  allegation  of  fraud,  and  that  it 
was  contemplated  by  Gomez  and  Rivera,  as  a  defence  against 
the  notes.  They  were  informed  of  this  by  the  bill  previously 
exhibited  by  Gomez  and  Rivera,  in  the  court  below.  All  the 
testimony  now  produced,  was,  for  anything  that  appears  to 
the  contrary,  equally  within  their  power  then  as  now,  and 
yet  no  effort  was  made  to  produce  it.    They  have  chosen  to 
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abide  by  one  species  of  defence  and  to  waive  another,  and 
like  other  litigants  in  similar  cases,  they  must  be  concluded 
by  their  election." 

He  considers  the  other  two  questions ;  but  as  the  second 
point  is  chiefly  a  review  of  the  evidence  in  the  cause,  it  is 
sufficient  to  state  that  he  agreed  that  the  "  cause  ought  to  have 
been  decided  in  the  court  below,  without  the  useless  delay 
and  expense  of  a  trial  at  law." 

Thirdly,  he  consid^s  the  question,  "  Having  the  merits  be- 
fore us,  shall  we  not  decide  finally  between  the  parlies  ?" 

"I  can  not  bring  my  mind  to  doubt  the  authority  of  this 
court."  He  cites  a  number  of  authorities  from  P.  Wms.  and 
Bro.  P.  C,  to  prove  that  this  is  the  "  established  rule  of  the 
House  of  liords,  in  England,  upon  appeal'' — "to  give  such  a 
decree  as  the  court  below  ought  to  have  given." 

Lewis,  J.J  dissented. 

The  decree  was  accordingly,  that  the  order  of  the  Chan- 
cellor appealed  from  should  be  reversed,  and  the  bill  of  the 
complainants  dismissed. 

Costs  and  damages  to  be  assessed  against  the  respondents, 
having  been  moved  for  on  the  part  of  the  appellant,  the  court 
took  time  to  consider,  and  after  argument  and  advisement 
decided : 

1.  That  if  judgment  be  given  in  the  court  below  against 
the  plaintiff,  and  he  bring  error,  and  the  judgment  of  the 
court  below  be  reversed^  he  recovers  only  the  costs  of  the 
suit  below;  because  the  court  of  review  gives  sucii  judg- 
ment as  the  court  below  ought  to  have  given,  and  no  other 
and  it  would  be  unreasonable  to  compel  a  party  in  case  of 
reversal  to  pay  costs  for  the  error  of  the  court  below. 

2.  If  the  plaintifi'  below  recover,  and  the  defendant  below 
bring  error  and  reverse  the  judgment,  he  obtains  no  costs, 
unless  it  be  the  costs  of  the  court  below,  up  to  the  judgment. 

Tlie  decree  as  to  costs,  therefore,  was  that  **  the  respon- 
dents should  pay  to  the  appellant  the  costs  only  of  the  pro- 
ceedings in  the  court  below,  up  to  the  time  that  the  order  for 
an  issue  was  made  absolute,  and  that  each  party  pay  his  own 
costs  on  the  appeal." 
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McVicKAR,  Philips,  and  Stewart,  appellants,  v.  Wol- 
coTT,  Gracie,  and  others,  respondents;  4  J.  R.  510. 

Not  reported  in  Ch.,  but  opinion  of  L&nsing,  Chancellor,  ^iven  4  id.  515. 

Relief  in  Court  of  Equity  after  Trial  and  Judgment  at 

Law, 

A  SUIT  was  pending  in  the  Supreme  Court  by  the  appel- 
Unts  to  recover  the  amount  of  certain  advances  made  by  ' 
them,  under  an  agreement,  to  a  third  party.  By  consent  of 
parties,  the  cause  was  referred  to  three  referees,  and  the  usu- 
al rule  entered  for  that  purpose.  The  cause  was  fully  heard 
before  them,  two  of  whom  in  January,  1807,  made  a  report 
in  favor  of  the  appellants,  for  $3,740.  The  other  referee  did 
not  concur.  Soon  after,  and  before  any  judgment  could  be 
obtained  on  the  report,  the  respondents  filed  their  bill  in  Chan- 
cery against  the  appellants,  and  an  injunction  was  awarded 
to  restrain  the  appellants  from  prosecuting  their  suit  at  law, 
until  the  further  order  of  the  Court  of  Chancery. 

The  bill  charged  among  other  things,  that  the  appellants 
had  been  reimbursed  for  their  advances  by  Cruden,  who  was 
a  party  to  the  agreement  alluded  to  above ;  that  the  suit  at 
law  was  prosecuted  by  ihem  for  Cruden's  benefit,  who  was 
also  with  the  other  parties  to  the  agreement,  made  a  defen- 
dant in  the  bill. 

On  the  filing  of  the  appellants'  answer,  denying  the  facts 
charged  in  the  bill,  they  moved  to  dissolve  the  injunction, 
which  motion,  Lansing,  Chancellor,  denied  with  the  costs  of 
resisting  it.  The  Chancellor  says :  "  The  defendants  at  law, 
1  rather  thought,  could  not  there  have  availed  themselves  of 
the  defence  they  set  up  before  me  ;  and  so  thinking,  I  deci- 
ded the  point  according  to  my  impression  at  the  time,  leaving 
it  open  for  a  further  discussion  at  the  hearing.  The  com- 
plainants alleged  in  their  bill,  that  they  were  unable  for  want 
of  sufiicient  proofs,  or  any  confession,  or  discovery,  to  show 
several  facts  material  to  their  defence,  and  which  they  par- 
ticularized, without  a  discovery,  by  the  defendant,  (in  this 
suit,)  which  has  always  been  deemed  a  good  reason  for  re- 
sorting to  Chancery." 

The  Court  of  Errors  reversed  the  order.     Van  Ness  and 
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Spencer,  Js.,  deliveriug  opinions  in  favor  of  reversal,  and 
Kent,  Ch.,  declaring  himself  of  the  same  opinion.  The 
court  first  decided  a  preliminary  question,  as  to  the  right  to 
appeal  from  such  an  order,  holding  it  to  be  within  their  juris- 
diction b}'  the  statute  regulating  the  proceedings  of  the  Court 
of  Errors. 

The  court  also  held,  that  a  Court  of  Chancery  will  aid  a 
defendant  in  obtaining  a  discovery  before  a  trial  at  law,  and 
not  after.  Yan  Ness,  J,,  says :  "  Granting  for  a  moment  that 
such  answer  would  havB  furnished  the  respondents  with  a 
complete  defence,  still  as  they  omitted  to  take  the  necessary 
steps  to  possess  themselves  of  that  answer,  before  the  trial  at 
law,  which  they  might,  and  if  they  deemed  it  important, 
ought  to  have  pursued,  they  are  now  too  late.  I  am  satisfied 
that  the  appellants,  notwithstanding  they  have  answered  the 
•  bill,  are  at  full  liberty  to  avail  themselves  of  this  objection.'* 

Spencer,  J.,  held  the  same  doctrine,  and  the  order  was  ac- 
cordingly reversed. 


King  v.  Baldwin,  17  J.  R.  384. 

In  Ch.  2  S.  C.  R.  554. 

Relief  in  Chancery  after  Trial  and  Judgment  at  Law ; 

Laches  of  Holder  of  Note,  ^c. 

The  appellant,  King,  filed  his  bill  before  the  Chancellor, 
to  be  relieved  against  a  judgment  obtained  against  him 
as  a  surety  for  the  payment  of  a  promissory  note,  which 
Baldwin  held  against  one  Fowler.  King  had  defended  the 
suit  on  the  note,  on  the  ground  that  he  had  been  discharged 
by  the  laches  of  the  holder;  that  he  had  informed  Baldwin 
of  the  failing  circumstances  of  F.,  the  maker,  who  afterward 
failed,  and  took  the  benefit  of  the  insolvent  act ;  and  it  was 
proved  in  the  present  case,  that  K.,  had  frequently  urged  B. 
to  sue  F. ;  but  that  B.  said  he  believed  F.  to  be  an  honest  man, 
and  he  would  not  trouble  him ;  that  he  would  as  soon  lose 
his  debt  as  prosecute  him  for  it. 

The  judge  at  the  circuit,  held  the  evidence  not  a  good  de- 
fence. 
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The  Chancellor,  Kent,  dismissed  the  bill  with  costs ;  be- 
cause the  question  had  been  already  tried  at  law,  where  the 
defence  was  as  good  as  in  equity,  if  a  valid  one ;  that  having 
made  the  defence,  and  it  having  been  overmled  at  law,  he 
can  not  afterwards  on  the  same  facts  obtain  relief  against  the 
judgment  thus  obtained,  but  should  have  excepted  and  pros- 
ecuted his  writ  of  error;  or  on  the  refusal  of  the  holder  to 
sue  F.,  should  have  filed  his  bill  to  compel  him  to  go  on. 
On  appeal  from  this  decree, 

The  Court  of  Errors  reversed  it,  for  which  the  reasons 
were  assigned  by  Mr.  Justice  Spencer,  who  was  in  favor  of 
reversal.  He  held  that  the  plaintiff  having  offered  on  the 
trial  at  law,  to  prove  the  facts  which  he  relies  on  in  his  bill) 
and  the  evidence  being  rejected  by  the  judge,  he  may  have 
relief  in  equity,  as  the  question  of  the  defence  being  a  good 
one  at  law,  was  doubtful ;  and  as  the  facts  proved  discharged 
the  surety. 

On  the  question  of  reversal,  the  court  stood  13  to  13,  when 
the  President  of  the  Senate,  (Lt.  Gov.  Taylor,)  gave  his  cast- 
ing vote  for  reversing  the.Chancellor's  decree. 


25=*  Mr.  Greenleaf  has  put  this  case  among  his  "  overruled, 

denied,  and  doubted   cases,^^  with  this  note.     '*  Denied   in 

Warner  v.  Beardslef/,  8  Wend.  198,  by  the  Chancellor,  who 

says :  '  it  also  stands  in  opposition  to  the  decisions  of  most, 

if  not  all,  of  the  states  in  the  Union  where  the  question  has 


arisen.' " 


,  We  apprehend  that  Mr.  Greenleaf  has  rather  hastily  placed 
this  case  among  cases  overruled,  or  denied,  for  in  the  same 
case,  (  Warner  v.  Beardsley,)  a  little  further  on,  the  Chan- 
cellor says:  "as  that  case,  {King  v.  Baldwin,)  was  decided 
by  the  court  of  dernier  resort,  it  must  probably  be  considered 
as  binding  authority  in  all  cases  coming  AixeciXj  loithin  that 
decisionJ^  It  is  true  that  he  had  already  said  that  ^' Paine 
V.  Packard,  was  overruled  by  the  Chancellor  in  King  v. 
Baldwin.  But  how  the  Chancellor  can  be  properly  said  to 
have  overruled  a  case  then  just  decided  by  the  Supreme 
Court,  the  relative  jurisdiction  of  the  two  tribunals  makes  it 
difficult  to  understand.  Nor  is  it  easy  to  discover  on  what 
special  ground  the  Chancellor,  in  the  case  of  King  v.  Bald 
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win,  dissents  from  the  doctrine  of  the  Supreme  Court  in 
Paine  v.  Packard^  while  he  cites,  without  doubting  its  au- 
thority or  correctness,  the  case  of  The  People  v.  Jansen,  7 
J.  R.  332.  See  also  People  v.  Berner,  13  J.  R.  383 ;  Powell 
Y.  Wat  rs,l7  J.  R.  175. 

As  to  the  other  point  decided  by  the  Court  of  Errors,  in 
King"  V.  Baldwin,  viz.,  that  a  court  of  equity  may  entertain 
a  bill  to  relieve  a  party  who  has  made  an  unsuccessful  at- 
tempt to  offer  such  a  defence  in  evidence  in  a  .court  of  law, 
it  is  of  worse  than  doubtful  authority.  It  is  a  strange  and 
anomalous  decision.  If  carried  into  practical  operation,  it 
would  make  the  Court  of  Chancery  a  court  of  revision  in 
every  case  where  a  doubtful  defence  of  every  species  had 
been  overruled  in  a  court  of  law. 

And  in  the  case  of  Berry  v.  Thompson,  17  Johnson's 
Rep.  436,  in  Court  of  Errors ;  in  Chancery,  3  J.  C.  R.  395, 
this  precedent  seems  repudiated  by  the  Court  of  Errors. 
It  was  there  held  that  where  a  party  is  sued  at  law,  on  notes 
alleged  by  him  to  be  usurious,  and  he  suffers  a  verdict  and 
judgment  to  be  taken  against  him,  without  making  any  de- 
fence, or  applying  to  the  Court  of  Chancery,  in  due  season, 
he  is  concluded,  and  is  not  entitled  to  relief  in  equity,  and 
the  Chancellor's  decree  dismissing  the  bill,  was  affirmed  with 
costs. 


Marsh j^LL    and  W.   Jenkins  v,  Degroot,  administra- 
trix, ifcc,  1  C.  C.  E.  121-123. 

Joint  Debt ;  Judgment  Creditor's  Bill  against  Adminis- 
tratrix of  One. 

Appeal  from  Chancery.  J.  G.  and  J.  G.,  junior,  and 
Degroot,  the  defendant's  intestate,  made  their  joint  promis- 
sory note  for  £133,  payable  to  the  appellants.  Degroot  died 
intestate.  The  appellants  prosecuted  the  surviving  makers 
of  the  note  to  judgment,  issued  a  fieri  facias  into  the  county 
where  they  resided,  which  was  returned  nulla  bona,  and  they 
have  since  become  insolvent,  but  the  administratrix  has  suffi- 
cient assets  from  the  intestate  to  satisfy  the  debt.     The  bill 
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praying  that  the  appellant's  judgment  might  be  satisfied  out 
of  these  assets,  was  on  a  general  demurrer  dismissed  by  the 
Chancellor  with  costs. 

The  Chancellor  (Lansing)  says :  ^*  This  case  presents  the 
naked  facts  of  a  joint  debt  and  survivorship,  and  I  think 
must  be  determined  on  the  rule  which  obtains  at  law,  and 
if  so,  the  bill  can  not  be  sustained.  In  giving  this  opinion, 
I  regret  that  the  rule  is  so  well  established  as  to  oblige  me  to 
conform  to  it,  The  inclination  of  my  mind  was  to  afford 
relief,  if  I  could  discover  any  principles  which  would  bear 
me  out  in  it ;  but  thinking  as  I  do,  respecting  the  legal  prin- 
ciples governing  this  case,  I  dismissed  the  bill  with  costs." 

The  respondents  not  appearing  to  argue  the  case,  it  was 
heard  ex  parte. 

The  Court  of  Errors  reversed  the  decree,  Thompson,  J., 
delivering  the  opinion  of  the  court.  He  said :  "  The  only 
question  is,  whether  where  three  persons  make  a  promissory 
note,  one  dies  intestate  but  solvent,  and  the  two  survivors  be- 
come insolvent,  the  estate  of  the  deceased  can  in  equity  be 
charged  with  the  payment  of  the  note  ?  I  have  not  been 
able  to  discover  any  principles  of  justice,  on  which  it  can  be 
exonerated.  It  is  a  rule  applicable  to  proceedings  in  court3 
of  law,  that  where  two  are  jointly  bound  and  one  dies,  the 
survivor  must  be  prosecuted,  and  an  action  can  not  be  main- 
tained against  the  representatives  of  the  deceased.  This  is, 
however,  a  rule  controlling  the  remedy^  and  not  determi- 
ning the  right.  Courts  of  equity  daily  give  relief  where  the 
remedy  at  law  is  extinguished." — "  I  have  looked  very  fully 
into  the  cases  referred  to  by  the  appellant's  counsel,  which  I 
think  fully  establish  both  the  right  and  the  practice  of 
courts  of  equity  in  giving  relief  in  cases  of  this  descrip- 
tion." 

Decree  of  the  Chancellor  reversed. 

■  EC^'  The  other  two  defendants  do  not  appear  to  have  been 
joined  in  this  suit  against  the  administratrix,  by  the  report  of 
this  case,  as  given  in  Caines.  That  such  a  bill  would  now 
be  held  bad  on  a  demurrer  for  want  of  proper  parties^  there 
can  not  be  a  doubt. 
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J.  Jackson  and  others,  appellants,  v.  W.  B.  Hart,  respon- 

dent,  11  Wend.  343-361. 

Not  reported  inCh.,bat  Chancellor's  opinion  le^ven,  11  Wend.  346-348. 

Effect  of  Denial  of  Equity  of  Bill^  by  Oath  of  Defendant 

to  New  Matter  in  Avoidance. 

Appeal  Irom  Chancery.  W.  B.  Hart,  the  respondent,  filed 
his  bill  to  be  relieved  from  the  payment  of  a  $5,000  note, 
which  he  alleged  to  have  been  given  in  renewal  of  a  loan 
previously  made  to  him  by  J.  Jackson,  on  the  30th  of  May, 
1826,  for  $5,000  at  30  days,  and  for  which  he  gave  him  a 
note  for  $5,000  dollars,  and  hypothecated  to  J.  130  shares  of 
the  Jefferson  Ins.  Co.,  which  he  alleged  to  be  worth  $47  per 
share ;  that  on  the  14th  of  June,  he  borrowed  a  further  sum 
of  $4,000  from  J.,  for  which  he  also  gave  him  a  note  at  60 
days,  and  hypothecated  103  other  shares  of  the  same  stock, 
and  that  Jackson  retained  $200  as  interest ;  that  when  the 
first  note  became  due,  on  the  28th  of  June,  he  applied  for  a 
renewal,  and  gave  a  new  note  for  the  $5,000  first  lent,  and 
paid  him  $225  as  interest,  that  being  demanded  by  Jackson, 
as  a  condition  for  renewing  the  loan.  These  two  he  stated 
were  the  only  loans  ever  made  to  him  by  J.,  and  the  bill  re- 
quired J.  to  answer  whether  he  ever  made  any  other.  The 
bill  stated  that  Jackson  had  transferred  the  stocks  to  D.  Jack- 
son, the  other  defendant,  and  the  note  of  the  2dth  of  June, 
to  one  B.  Hart,  who  was  also  a  party  to  the  bill,  and  who 
had  commenced  a  suit  against  him  upon  it;  also  that  J. 
Jackson,  had  sued  him  on  the  note  of  the  14th  of  June.  The 
bill  prayed  an  injunction  staying  the  suits,  and  prohibiting  a 
transfer  of  the  stocks,  and  asked  an  account,  and  that  the 
notes  might  be  cancelled. 

The  defendant,  J.  Jackson,  in  his  answer,  admitted  the 
two  loans,  and  the  hypothecation  of  the  stocks ;  but  as  to 
the  note  of  the  28th  of  June,  he  answered  that  that  note  was 
not  in  renewal  of  the  note  o/the  30th  of  May,  1826,  there 
never  having  been  any  such  note,  nor  for  the  renewal  of  the 
other  note,  but  for  k  further  loan  of  $5,000,  and  that  he  lent 
the  same  to  Hart,  upon  his  representation  that  he  was  a  man 

12 
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of  large  real  and  personal  estate,  &c.,  and  without  taking 
any  security  therefor. 

The  cause  was  heard  on  the  pleadings  and  proofs  before 
the  Vice  Chancellor  of  the  first  circuit,  in  January,  1830, 
who  decreed  upon  the  evidence  in  the  case,  and  the  allega- 
tions of  the  parties  in  the  bill  and  answer,  that  the  note  of 
the  28th  of  June,  was  given  as  and  for  a  renewal  of  the  loan 
of  30th  of  May,  and  not  for  an  original  or  further  loan  of 
money ;  that  the  note  of  28th  of  June,  was  transferred  to  the 
defendant,  B.  Hart,  in  the  ordinary  course  of  business,  and 
he  was  entitled  to  claim  payment  thereof,  and  that  the  trans- 
fer of  stocks  to  D.  Jackson,  the  other  defendant,  being  to 
secure  a  precedent  debt,  D.  Jackson  was  not  entitled  to  retain 
the  same,  and  accordingly  directed  the  stocks  to  be  sold,  and 
the  proceeds  to  be  applied  first  to  the  payment  of  the  note  of 
the  28th  of  June,  and  the  residue  to  the  note  of  the  14th  of 
June.  Execution  to  issue  for  balance,  and  J.  Jackson  to  pay 
the  complainant's  costs.  J.  and  D.  Jackson  appealed  to  the 
Ghancell[,Qr  from  this  decree,  who  in  October,  1832,  affirmed 
it  with  costs.  Upon  appeal  from  the  Chancellor's  decree- of 
affirmance,. 

The  Court  of  Errors  reversed  the  decision  of  the  Vice 
Chancellor  and  Cha^icellor.  Senator  Tracy,  who  delivered 
an  opinion  in  favor  of  reversal,  in  regard  to  the  part  of  the 
answer  of  J.  Jackson,  alleging  that  the  note  of  the  28th  of 
June,  was  for  a  new  loan,  and  not  a  renewal  of  the  first  loan, 
says :  "  To  overcome  this  direct  and  unequivocal  denial  and 
assertion  of  the  defendant,  the  complainant  has  produced  no 
testimony  that,  on  any  safe  principle  of  evidence,  can  be 
deemed  sufficient.  The  improbability  that  the  defendant 
should  loan  so  large  a  sum  as  $5,000  for  45  days,  without 
security  and  without  interest,  to  a  person  almost  a  stranger^ 
of  whom  he  knew  nothing,  except  that  he  was  in  pressing 
want  of  money,  would  certainly  go  far,  if  the  testimony  was 
otherwise  nearly  balanced  to  convince  every  one  of  the  fal- 
sity  of  the  defendant's  statement.  But  it  is  not  a  question 
of  balanced  testimony;  it  is  all,  as  far  as  the  proof  of  wit- 
nesses is  concerned,  in  one  scale.  The  complainant  has 
voluntarily  appealed  for  the  evidence  of  the  fact,  to  the  de- 
fendant's oath  ;  and  having  done  so,  the  evidence  thus  elici- 
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ted,  must  be  taken  for  true,  unless  disproved.  The  answer 
as  to  this  fact,  is  directly  responsive  to  the  complainant's  bill 
and  in  a  matter  necessary  to  the  complainant's  equity ;  and 
where  this  is  the  case,  as  much  again  evidence  is  required  to 
establish  his  allegation,  as  if  he  had  not  made  a  witness  of  the 
defendant.  If  the  defendant's  testimony  on  this  point  be 
entirely  discredited,  it  will  only  leave  the  complainant  with- 
out proof  in  any  way  in  regard  to  his  allegation.  He  dis- 
credits his  own  witness,  by  way  of  impeaching  his  veracity 
without  otherwise  supplying  the  evidence  which  he  has  vainly 
sought  from  him,  and  which  evidence  he  must  have  from 
some  quarter,  in  order  to  support  his  complaint. 

*'  I  feel  constrained  therefore  by  a  necessary  and  well  estab- 
lished principle  of  law  to  dissent  from  the  decree  of  the  Vice 
Chancellor,  and  to  vote  for  reversing  the  Chancellor's  deci* 
sion  affirming  that  decree." 

From  this  decision  Savage,  Ch.  J.,  dissented,  holding  that 
upon  the  evidence^  the  pretence  of  J.  Jackson,  of  a  new  loan 
of  $5,000,  without  security  and  without  interest,  was  so 
completely  discredited,  that  under  the  account  given  of  the 
transaction  by  the  defendant,  and  the  absenceof  proof  to  sup- 
port it,  the  complainant  was  entitled  to  relief,  and  that  the 
decree  of  the  Chancellor  should  be  affirmed. 

The  court  however  reversed  the  decree,  13  senators  voting 
for  reversal^  ^ud^  the  Ch.  J.  and  6  senators  for  affirmance. 


Jt>  See  Hart  v.  Ten  Eycky  2  J.  C.  R.  62,  where  Chancel- 
for  Kent  held  that  where  an  answer  is  put  in  issue  by  filing 
a  replication,  what  is  confessed  and  admitted  need  not  be 
proved ;  but  where  a  distinct  fact  by  way  of  avoidance,  is 
insisted  on  by  the  answer,  he  must  prove  the  fact  so  insisted 
on  in  defence. 

An  appeal,  however,  was  taken  in  the  cause,  and  Mr. 
Johnson,  the  reporter,  in  a  note  to  the  case  in  his  digest,  says 
^<  Spencer,  Ch.  J.,  gave  a  dififerent  opinion  as  to  the  latter  po- 
sition, in  which  a  majority  of  the  Court  of  Errors  concurred, 
but  as  the  case  was  expected  to  come  up  again,  and  the  re- 
porter not  possessing  the  reasons  of  the  court,  the  case  was 
not  reported." 

1  Johns.  Dig.  225,  i  514. 
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Jenkins  and  others  v.  Wild  and  Jenkins,  14  Wend.  639. 

Decree  ;  Final  or  Interlocutory  ? 

This  was  an  appeal  from  an  order  or  decree  of  the  Chan- 
cellor, settling  the  principles  of  the  decree^  but  ordering  a 
reference  to  a  master  to  restate  the  accounts,  &c..  upon  the 
coming  in  of  whose  report,  a  subsequent  final  order  or  decree 
was  to  be  made,  and  the  question  arose,  on  a  motion  to  quash 
the  appeal,  for  having  been  brought  after  15  days,  whether 
this  decretal  order  was  to  be  considered  as  9l  final  decree 
within  the  statute,  or  an  interlocutory  order  or  decree  from 
which  an  appeal  must  be  brought  within  15  days? 

The  Court  of  Errors  held,  that  this  decretal  order,  though 
it  disposed  of  the  main  questions  in  the  cause,  and  settled 
the  principles  of  the  final  decree,  was  not,  however,  ^  final 
decree  of  itself,  and  that  it  was  also  well  settled,  that  the 
15  days  were  to  run  from  the  notice  of  the  decree  by  the 
party  entering  the  order,  to  the  party  appealing,  unless  the 
party  appealing  had  entered  the  order  appealed  from.  The 
cases  of  ^oncv.  TFAi/ricA;,  8  Wend.  219  ;  Travis  \.  Waters y 
12  J,  R.  500 ;  and  Jaques  v.  The  Methodist  Episcopal 
Churchy  17  J.  R.  558,  are  referred  to,  as  to  what  are  interlo- 
cutory  or  final  decrees.  But  as  no  notice  of  the  entry  of  the 
order  appealed  from  had  been  given  to  the  appellant's  solici- 
tor, the  court  held  that  the  appeal  was  well  brought,  although 
the  appellant's  solicitor,  had  actual  knowledge  oiihe  entry  of 
the  order,  no  formal  notice  in  writing  having  been  served 
upon  Jiim  by  the  opposite  party  to  limit  the  time  of  appeal. 

Motion  to  quash  appeal,  denied. 
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Penniman  v.  Meigs,  9  J.  R.  325 ;  overruled  by  case  of 
Crowninshield  v.  Sturges,4  Wheat.  122,  <fcc. ;  Ogden 
17.  Saunders,  d6C.,  id.  Mather  v.  Bush,  16  J.  R.  233 ; 
Roosevelt  v.  Cebra,  17  J.  R.  108 ;  overruled  as  ante.j 
New  Loan  Officers  of  Albany  t?.  Capron,  17  J.  R. 
44 ;  Roosevelt  v,  Kellogg,  20  J.  R.  208. 

Effect  of  Discharge  of  Debtor  from  his  Debts^  under  State 

Insolvent  Laws  on  Contract, 

In  the  case  of  Penniman  v.  Meigs,  an  action  of  assump- 
sit, was  brought  upon  a  promissory  note  given  iri  Connecti- 
cut, after  which  the  defendant  removed  to  Albany,  and 
thence  a  short  time  before  the  note  was  given,  to  the  state  of 
Rhode  Island.  After  the  giving  of  the  note,  the  defendant 
obtained  his  discharge  under  the  insolvent  act  of  this  state, 
discharging  his  person  and  future  acquisitions  from  the  debt. 
A  verdict  having  been  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  court,  a  new  trial  was  granted. 

Per  Curiam.  There  can  be  no  doubt  but  that  we  are 
bound  to  consider  a  discharge  under  the  insolvent  act  of  this 
state  as  a  bar  to  all  suits  brought  here  upon  antecedent  con- 
tracts, wherever  made.  The  statute  is  peremptory,  and  bind- 
ing on  our  courts.  It  was  for  the  wisdom  of  the  legislature 
to  say  whether  foreign  contracts  should  be  exempted  from 
the  operation  of  our  insolvent  acts,  but  they  have  not  made 
any  such  exception.    New  trial  granted. 


fiS*  This  decision  seems  to  have  been  acquiesced  in  by  the 
profession  in  this  state,  until  the  decision  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Sturges  v.  Crown- 
inshield^ 4  Wheat.  122.  That  was  an  action  of  assumpsit 
brought  in  the  Circuit  Court  of  Mass.,  and  the  defendant 
pleaded  his  discharge,  obtained  in  1812,  under  the  insolvent 
act  of  the  state  of  New  York,  of  3d  April,  1811.  The  two 
notes  on  which  the  suit  was  brought  were  dated  at  New 
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York,  on  the  22d  of  March,  1811,  before  the  insolvent  act 
was  passed.  To  the  plea  of  discharge,  there  was  a  general 
demurrer  and  joi  ider. 

After  elaborate  argument  of  the  question  of  the  constitu- 
tionalily  of  the  act:  1.  As  to  the  right  of  a  state  to  pass  any 
bankrupt  law,  and  whether  the  power  was  not  exclusively 
vested  in  Congress  by  the  constitution  ;  and  2.  Whether  the 
insolvent  act  of  New  York,  was  not  "  a  law  impairing  the 
obligation  of  contracts,"  like  that  in  question  in  the  case. 

The  Supreme  Court  of  the  United  States  decided :  1.  That 
since  the  adoption  of  the  constitution  of  the  United  States, 
a  state  has  authority  to  pass  a  bankrupt  law^  provided  it  does 
not  impair  the  obligation  of  contracts,  within  the  meaning 
of  the  constitution.  Art.  1,  S.  10 ;  and  provided  there  be  no 
act  of  Congress  in  force  to  estal  lish  a  uniform  system  ol 
bankruptcy,  conflicting  with  such  law. 

2.  That  the  act  of  New  York,  of  April  3d,  1811,  which 
not  only  liberates  the  person  of  the  debtor  but  discharges  him' 
from  all  liability  for  any  debt  contracted  previous  to  his  dis- 
charge, on  his  surrendering  his  property  in  the  manner  it 
prescribes,  so  far  as  it  attempts  to  discharge  the  contract^  is 
a  law  impairing  the  obligation  of  contracts,  within  the  mean- 
ing of  the  constitution,  and  was  not  a  good  plea  to  discharge 
the  defendant  from  the  debt  in  the  case  before  the  court,  and 
to  that  effect  was  the  certificate  to  the  Circuit  Court. 

At  the  same  time  the  case  of  McMillan  v.  McNeill^  4 
Wheat.  209,  came  before  the  court.  McMillan  owed  McNeill 
$700,  paid  for  him  as  his  surety,  in  1813,  at  Charleston,  S.  C. 
after  which  McMillan  removed  to  Louisiana,  and  in  1815  was 
discharged  under  a  law  of  1808,  of  that  state,  as  well  in  his 
person  as  his  future  property,  from  all  his  debts.  Previous 
to  this,  he  had  obtained  a  discharge  along  with  his  foreign 
partners,  under  (he  bankrupt  law  of  Great  Britain,  which  was 
also  pleaded. 

The  Supreme  Court  of  the  United  States  held,  that  the 
discharge  under  the  act  of  Louisiana,  was  uo  bar,  although 
it  was  passed  be/ore  the  debt  in  question  was  contracted ; 
that  it  made  no  difference  in  the  application  of  the  principle 
in  this  case,  McNeill  the  plaintiff  being  a  resident  of  another 
state,  and  the  same  judgment  was  given.    See  also  Dart- 
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mouth  College  v.  Woodward,  4  Wheat.  518,  as  to  state  laws 
impairing  the  obligation  of  contracts ;  also,  case  of  Ottnngs 
V.  Speed,  5  Wheat.  420-421 ;  Green  v.  Biddle,  8  Wheat 
1, 108. 

After  the  foregoing  decision  of  the  Supreme  Court  of  the 
United  States,  the  first  question  that  seems  to  have  been  pre- 
sented to  the  Supreme  Court  of  this  state,  upon  the  effect 
of  a  discharge  under  the  insolvent  act  of  the  state  was  made 
in  the  case  of  Mather  v.  Bush,  16  J.  R.  233,  May,  1819. 
That  was  a  motion  to  set  aside  slJi  ri  facias,  on  the  ground 
that  the  defendant  was  duly  discharged  from  all  his  debts 
under  the  act  of  April  12,  1813.  The  judgment  was  entered 
up  in  May,  1817,  on  a  contract  made  in  1816,  and  both  par- 
ties were  at  the  time  of  passing  the  act,  and  ever  since,  had 
been  citizens  of  this  stata  Several  similar  applications  hav- 
ing been  made  in  other  causes,  counsel  were  heard  for  the 
different  parties.  The  opinion  of  the  court,  however,  embra- 
ces only  the  motion  to  set  aside  the  Jieri  facias  in  this  case. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  He 
says :  "  Were  it  not  for  the  decision  pronounced  in  the  Su- 
preme Court  of  the  United  States,  at  the  last  term,  we  should 
not  hesitate  for  a  moment  in  ordering  the  execution  in  this 
cause  to  be  set  aside,  as  irregularly  and  illegally  issued ;  and 
nothing  but  the  consideration  that  that  court  has  a  paramount 
and  controlling  jurisdiction  in  cases  involving  a  construction 
of  the  constitution  of  the  United  States,  has  induced  this 
court  to  permit  the  question  as  to  the  constitutionality  of  the 
insolvent  law,  to  be  argued.  The  respect  which  we  feel  and 
owe  to  the  court  of  the  last  resort,  must  induce  us,  whatever 
may  be  our  individual  opinions,  to  surrender  them  up  and 
yield  that  obedience  which  the  constitution  and  laws  of  the 
United  States  exact  of  us. 

-'  We  are  decidedly  of  opinion  that  neither  of  these  cases 
(Sturges  V.  Crowninshield,  and  McMillan  v.  McNeill,)  de- 
cide the  question  presented  in  this  case,  and  thatthereis  a  ma- 
terial and  manifest  distinction  between  them.  In  the  leading 
case,  the  court  cautiously  declare  *  that  their  opinion  is  con- 
fined to  the  case  actually  under  consideration.'  An  insdvent 
or  bankrupt  law  in  force,  when  the  contract  was  made,  does 
not,  in  the  sense  or  meaning  of  the  constitutional  provision^ 
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impair  the  obligation  of  such  contract.  On  this  point  the 
Supreme  Judicial  Court  of  Mass.,  have  unanimously  ex- 
pressed an  opinion  which  commands  our  full  assent.  In  the 
case  of  Blanchard  v,  Russell^  (13  Mass.  R.  16,)  they  say : 
'  a  law  which  is  in  force  when  a  contract  is  made,  can  not 
be  said  to  have  that  effect;  for  the  contract  being  made  un- 
der the  law,  is  presumed  to  be  made  with  reference  to  it,  and 
the  parties  are  legally  conusant  of  it  at  the  time.  The 
contract  in  such  case  is  not  impaired  by  the  law,  for  the  law 
is  a  part  of  the  contract.' 

"  On  the  whole,  after  our  laws  of  insolvency  have  been 
continued  with  very  little  variation  except  as  to  the  act  of 
1811,  from  the  period  of  the  formation  of  the  constitution  of 
the  United  States ;  after  we  have  repeatedly  pronounced  regu- 
lar and  fair  discharges  under  them  to  be  valid  and  effectual 
for  such  a  series  of  years ;  and  when  the  cases  decided  by 
the  Supreme  Court  of  the  United  States,  are  so  perfectly  dis- 
tinguishable from  the  case  now  presented,  it  is  too  much  to 
ask  this  court  to  take  a  step  in  advance  of  the  Supreme  Court 
of  the  United  States,  and  to  anticipate  their  decision,  on  a  ques- 
tion certainly  not  decided.  We  are  therefore  unanimously  of 
opinion  that  the  execution  in  this  case  be  set  aside  with  costs. 
We  reserve  our  opinions  until  next  term,  upon  the  motions 
to  set  aside  the  executions  issued  on  judgment,  from  which 
the  defendants  were  discharged  under  the  act  of  April,  1811, 
and  also  on.  the  motions  for  leave  to  issue  writs  of  scire  facias  ; 
those  cases  require  more  consideration  than  the  limited  time 
of  this  term  will  enable  us  to  bestow.  , 

At  the  next  August  term,  the  case  of  The  New  Loan  Offi- 
cers of  The  County  of  Albany  v.  Caprorif  (17  J.  R.  44,) 
occurred,  in  which  the  court  held  that  a  discharge  under  the 
act  of  April  12th,  1813,  was  a  good  bar  to  an  action  of  cove- 
nant on  a  covenant  in  a  mortgage,  to  pay  the  deficiency  on 
sale  of  the  premises. 

The  Supreme  Court  at  the  satne  term  decided  the  case  of 
Roosevelt  v.  Cebra^  17  J.  R.  108,  where  they  held  that  a  dis- 
charge under  the  insolvent  act  of  1811,  did  not  discharge  a 
debt  created  prior  to  the  passing  of  that  act,  and  that  the  act 
was,  as  impairing  the  obligation  of  prior  contracts,  uncon- 
stitutional and  void. 
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Per.  Spencer,  Ch.  J.  "  As  the  contract  on  which  the  judg- 
ment was  founded  was  made  prior  to  the  passing  of  the 
insolvent  act  of  the  3d  of  April,  1811,  we  can  not  distinguish 
it  from  the  case  of  Sturges  v.  Crowninshield,  The  motion 
to  set  aside  the  execution,  must  therefore  be  denied.  With- 
out entering  into  a  further  discussion  of  the  question,  we  shall 
content  ourselves  with  referring  to  the  opinion  of  this  court, 
in  the  case  of  Mather  v.  Bush^  at  the  last  term,  and  with 
expressing  our  regret  at  the  injurious  consequences,  which 
must  result  from  a  decision  which  we  have  been  compelled 
to  pronounce,  in  obedience  to  the  constitution  of  the  United 
States,  and  what  is  now  the  law  of  the  land." 

At  the  August  term,  in  1822,  the  case  of 

Roosevelt  v,  Kellogg,  20  J.  R.  208, 

was  decided.  That  was  the  case  of  a  plea  of  discharge 
under  the  act  of  April,  1813,  and  the  only  point  which 
touches  the  question  of  impairing  the  obligation  of  contracts, 
decided  by  the  court  was,  that  the  certificate  was  valid,  as 
against  a  citizen  of  New  York,  although  it  did  not  except  the 
foreign  creditors.  The  discharge  was  held  to  be  valid,  the 
contract  having  been  made  subsequent  to  the  act  of  April, 
1813,  between  citizens  of  the  same  state. 

At  length,  at  the  January  term,  in  1827,  of  the  Supreme 
Court  of  the  United  States,  the  question  as  to  the  constitu- 
tionality of  a  state  insolvent  law,  operating  only  prospectively^ 
upon  contracts  between  citizens  of  the  same  state,  at  the  time 
of  making  the  contract  and  up  to  the  time  of  discharge,  was 
brought  before  that  court  in  the  case  of 

Ogden  v.  Saunders,  12  Wheat.  213, 

in  which  and  other  cases  argued  with  it,  all  the  questions 
were  fully  argued.  They  were  discussed  afterwards  by  a 
divided  court  at  great  length  and  with  eminent  ability. 

The  case  of  Ogden  v.  Saunders  was  an  action  of  assump^ 
sit  brought  in  the  District  Court  of  Louisiana  by  Saunders 
the  defendant  in  error,  a  citizen  of  Kentucky ,  against  Ogden 
the  plaintiff  in  error,  a  citizen  of  Louisiana.    The  action  was 

13 
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upon  certain  bills  of  exchange,  drawn  on  the  30th  of  Sep- 
tember, 1806,  by  one  Jordan,  at  Lexington  in  the  state  of 
Kentucky,  upon  the  defendant  below,  Ogdeli,  in  the  city  of 
New  York,  (he  then  being  a  resident  and  citizen  of  the  state 
of  New  York,)  and  accepted  by  him  at  the  city  of  New 
York,  and  protested  for  non-payment. 

Ogden,  the  defendant  below,  pleaded  several  pleas,  among 
which  was  a  plea  of  discharge  under  the  act  of  the  legisla- 
ture of  the  state  of  New  York  of  April,  1801,  for  the  relief 
of  insolvent  debtors,  commonly  called  the  three  fourth  act 

The  jury  found  the  facts  in  the  shape  of  a  special  verdict 
on  which  the  court  below  rendered  a  judgment  for  the  plain- 
tiff and  the  cause  was  brought  by  writ  of  error  to  this  court. 
The  question  which  arose  under  this  plea,  as  to  the  validity 
of  the  law  of  New  York,  was  argued  at  February  term,  1824, 
by  Mr.  Clay,  Mr.  D.  B.  Ogden,  and  Mr.  Haines,  for  the 
plaintiff  in  error,  and  by  Mr.  Webster  and  Mr.  Wheaton,  for 
the  defendant  in  error,  and  the  cause  continued  for  advise- 
ment until  the  present  term.  It  was  again  argued  at  the 
present  term  in  connexion  with  several  other  causes^  involve 
ing  the  general  question  of  the  validity  of  the  state  bank- 
rupt or  insolvent  laws,  by  Mr.  Webster  and  Mr.  Wheaton 
against  the  validity,  and  by  the  Attorney  Greneral,  Mr.  E. 
Livingston,  Mr.  D.  B.  Ogden,  Mr.  Jones,  and  Mr.  Sampson, 
for  the  validity ;  12  Wheat.  213-214. 

The  argument  of  Mr.  Webster,  p.  242,  in  discussing  the 
position  taken  by  the  Supreme  Judicial  Court  of  Mass.,  and 
adopted  by  the  Supreme  Court  of  New  York,  in  Mather  v. 
Bush,  '*  that  the  state  law  existing  at  the  time,  is  to  be  con- 
sidered a  part  of  the  contract,^^  treats  this  great  question 
with  a  force  of  logic  that  makes  us  regret  we  can  not  trans- 
fer it  entire  to  our  pages.  We  will  only  extract  a  single 
paragraph  from  his  argunient  as  reported,  p.  243.    He  says: 

"  This  contract,"  in  the  language  of  one  of  the  authorities 
relied  on,  "is  to  be  construed  as  if  the  law  were  specially 
recited  in  it." — "  Let  it  be  so  for  the  sake  of  argument.  But 
it  is  also  to  be  construed  as  if  the  prohibitory  clause  of  the 
constitution  of  the  United  States,  were  recited  in  it,  and 
this  brings  us  back  to  the  precise  point  from  which  we 
departed. 
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"  The  constitution  always  accompanies  the  law,  and  the 
latter  can  have  no  force  which  the  former  does  not  allow  to 
it.  If  the  reasoning  were  thrown  into  the  form  of  special 
pleading,  it  would  stand  thus :  the  plaintiff  declares  on  his 
debt ;  the  defendant  pleads  his  discharge  under  the  law ;  the 
plaintiff  replies  the  law  is  unconstitutional,  but  the  defendant 
says,  '  You  knew  of  its  existence ;'  to  which  the  answer  is 
obvious  and  irresistible.  '  I  knew  its  existence  on  the  statute 
book  of  New  York,  but  1  knew  at  the  same  time  it  was  null 
and  void  under  the  constitution  of  the  United  States.' " 

The  judges  who  were  for  reversing  the  decision  and  up- 
holding the  state  laws  between  citizens  of  the  same  state, 
delivered  opinions  jseriaiim,  Mr.  Justice  Washington,  in 
an  opinion  of  great  ability,  and  characterized  by  the  caution 
and  modesty  so  conspicuous  in  his  character,  private  and  judi- 
cial, arrives  at  the  result  that  the  state  law  granting  the  d  ischarge 
was  valid  in  this  case,  as  having  been  in  force  at  the  time  the 
contract  of  acceptance  was  made.    Mr.  Justice  Johnson,  Mr. 

Justice  Thompson,  and  Mr.  Justice  Trimble,  delivered  opin- 
ions to  nearly  the  same  effect  in  favor  of  reversal  The 
majority  of  the  court  was  thus  in  favor  of  the  validity  of  the 
law  set  up  in  the  defendant's  plea  of  discharge,  p.  254-332. 

The  opinion  of  the  minority  of  the  court,  Ch.  J.  Marshall, 
Mr.  Justice  Story,  and  Justice  Duvall,  was  delivered  by  the 
Chief  Justice,  12  Wheat.  332-357. 

Of  the  great  principles  there  discussed,  the  obligation  of 
the  states  to  furnish  remedies  for  the  enforcement  of  all  legal 
contracts,  the  effect  of  a  law  discharging  prospective  con- 
tracts, and  the  high  political  considerations  involved  in  the 
recognition  of  this  power  in  each  state,  to  shape  the  remedies 
at  pleasure  on  contracts  that  might  be  made  after  the  passage 
of  such  a  law,  we  shall  not  undertake  to  give  what  would 
be  only  a  faint  epitome. 


JC^  The  judgment  in  this  case  was  rather  in  favor  of  the 
validity  of  a  discharge  under  the  state  laws,  in  those  cases 
argued  in  connexion  with  this  case,  where  the  contract  was 
made  between  citizens  of  the  state  under  whose  law  the  dis- 
charge was  obtained,  and  in  whose  courts  the  certificate  was 
pleaded.    This  case  being  that  of  a  contract  made  between 
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citizens  of  different  states,  though  the  insolvent  law  under 
which  the  defendant  was  discharged  was  in  existence  at  the 
time,  a  re-argument  was  had  on  that  point  in  this  case  of 
Ogden  V.  Saunders,  and  the  judgment  of  the  District  Court 
of  liouisiana  was  affirmed;  thus  rejecting  the  state  law  in 
this  particular  case,  on  the  ground  that  Saunders,  a  citizen 
of  another  state,  was  not  bound  by  it.  Johnson,  J.,  delivered 
the  opinion  of  the  court,  and  in  conclusion  says  :  "And  the 
purport  of  this  adjudication,  as  I  understand  it  is,  that  as 
between  citizens  of  the  same  state,  a  discharge  of  a  bankrupt 
by  the  laws  of  that  state,  is  valid,  as  it  affects  posterior  con- 
tracts ;  that  as  against  creditors,  citizens  of  other  states,  it  is 
invalid  as  to  all  contracts.^  Mr.  Chief  Justice  Marshall,  Mr. 
Justice  Duvall,  and  Mr.  Justice  Story,  assented  to  the  judg- 
ment of  affirmance. 

Washington,  Thompson,  and  Trimble,  dissented ;  and  so 

STANDS  THE  LAW  AT  THIS  DAT. 

The  case  of 

Meson  v.  Haile,  12  Wheat.  370, 

at  the  same  term,  decided  that  the  states  had  a  right  to  abol- 
ish imprisonment  as  a  part  of  the  remedy  on  pre-existing 
contracts,  Justice  Washington,  dissenting. 

See 

Boyle,  plaintiff  in  error  v.  Lachane  and  Turner,  defen- 
dants in  error,  6  Peters,  348. 

Before  this  case  came  on  for  argument,  Mr.  Wirt  in  behalf 
of  the  plaintiff,  (the  original  defendant.)  inquired  of  the  court 
whether  the  opinion  of  Mr.  Justice  Johnson,  delivered  in  the 
case  of  Ogden  v.  Saunders,  12  Wheat.  213,  was  adopted  by 
the  other  judges,  who  concurred  in  the  judgment  in  that 
case. 

Mr.  Chief  Justice  Marshall  said :  "  The  judges  who  were 
in  the  minority  of  the  court  upon  the  general  question  as  to 
the  constitutionality  of  state  insolvent  laws  concurred  in  the 
opinion  of  Mr.  Justice  Johnson,  in  the  case  of  Ogden  v. 
Saunders,    That  opinion  is  therefore  to  be  deemed  the  opin- 
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ion  of  the  other  judges  who  assented  to  Ihe  judgment. 
Whatever  principles  are  established  in  that  opinion,  are  to  be 
considered  no  longer  open  for  controversy,  but  the  settled 
law  of  the  court" 


Bradshaw  v.  Rogers,  20  J.  R.  735.  i 

In  S.  Ct.  id.  103.  i 

Powers  of  Canal  Commissioners  to  take  Private  Property. 

This  was  an  action  of  trespass  brought  against  the  canal 
commissioners  for  taking  possession  of  a  turnpike  road  for 

the  use  of  the  Erie  canal,  without  having  previously  made 

any  compensation  to  the  owner. 

The  canal  commissioners,  under  the  authority  of  the  acts 

of  April  7,  18  L6,  and  of  April  16,  1817,  relative  to  canals, 

which  authorized  them  to  enter  upon  and  occupy  any  lands 

necessary  for  canal  improvements,  had  in  this  case,  taken 

part  of  a  turnpike  road  for  the  use  of  the  canal,  and  had 

made  a  new  turnpike  road  for  the  company  over  the  land  of 

the  plaintiff  in  the  court  below. 

The  Supreme  Court  held  the  proceedings  of  the  canal 
commissioners  indefensible,  and  the  act  unconstitutional  so 
far  as  it  authorized  them  to  take  private  property  for  public 
use,  without  providing  any  compensation  to  the  owner ;  and 
that  trespass  would  lie  against  their  agents  for  entering  on 
the  plaintiff's  land  under  their  authority  for  such  purposes. 

The  C#urt  of  Errors  unanimously  held : 

1.  That  the  act  was  constitutional. 

2.  That  the  authority  to  take  public  roads,  or  alter  or  dis- 
continue any  part  of  a  public  road  or  highway,  where  it 
interferes  with  the  proper  location  or  construction  of  the  canal 
applies  to  a  turnpike  road;  it  being  in  a  popular  and  ordinary 
sense,  a  public  roa  I  or  highway. 

3.  That  where  it  became  necessary  for  the  canal  commis- 
sioners to  occupy  part  of  a  turnpike  road,  they  or  their  agents 
might  JawfuUy  enter  upon  the  land  of  any  person  for  the  pur- 
pose of  making  a  new  turnpike  road  in  its  place. 

4  That  the  act  of  April,  1817,  providing  compensation  to 
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individuals  for  lands  taken  for  the  canals,  extends  to  this 
case. 
I  5.  That  though  the  party  whose  land  is  taken  for  public 

use,  is  entitled  to  compensation,  yet  that  it  would  seem  the 
canal  commissioners  or  their  agents  are  not  liable  as  trespas- 
sers for  entering  upon  and  occupying  land  taken  for  the  use 
of  the  canal,  be/ore  compensation  was  made  to  the  owner 
though  the  act  of  April,  1820,  under  which  they  acted,  con- 
tains no  provision  for  making  compensation ;  but,  at  all  events, 
they  were  not  liable  in  trespass  to  the  party,  as  the  act  of 
April,  1817,  providing  for  compensation  to  individuals  for 
lands  thus  taken,  extended  to  cases  comprehended  in  the  act 
of  April,  1820,  as  well  as  to  those  arising  under  former  actsi 
Chancellor  Kent,  in  delivering  the  opinion  of  the  court, 
considers  it  exceedingly  doubtful,  even  if  there  were  no  mode 
of  compensation  provided  for  by  such  a  law,  whether  the 
officers  of  the  state  acting  under  such  a  law,  could  be  made 
trespassers,  "  Perhaps,"  he  says,  "  in  certain  cases  the  exer- 
cise of  the  power  might  be  judicially  restrained,  until  an 
opportunity  was  given  to  the  party  injured  to  seek  and  obtain 
the  compensation.  However,"  he  adds,  "  it  is  not  necessary 
to  give  any  opinion  on  this  point." 


JC5=»  A  word  upon  this  point  may  be  permitted  us.  If  an  act 
plainly  unconstitutional  can  protect  those  agents  of  the  state 
or  individuals  employed  to  carry  it  into  execution  from  all 
legal  responsibility  for  violating  the  right  of  private  property, 
what  redress  has  the  citizen  at  the  hands  of  the  tribunals  of 
justice  in  such  cases?  On  what  ground  could  a  court  of 
equity  interfere,  that  would  not  be  equally  recognized  at  law? 
If  equity  interfere,  because  the  act  is  unconstitutional,  in 
authorizing  the  taking  of  private  property  without  first  ma- 
king compensation,  is  not  a  court  of  law  bound  also  to  declare 
that  an  act  of  the  legislature  can  give  no  right  to  take  private 
property  without  providing  for  compensation  ?  What  rem- 
edy would  remain  if  trespass  would  not  he  against  the  wrong 
doer,  or  ejectment  against  the  tenant  left  in  by  him?  If  the 
first  may  justify  his  trespass  under  an  unconstitutional  act, 
why  not  the  latter  protect  his  possession  by  the  same  title  ? 


CONSTITUTIONAL  LAW.  103 

It  is  true  that  Chancellor  Kent  disclaims  giving  any  opinion 
on  this  point,  but  the  bare  intimation  of  a  doubt  deserves  to 
be  noted  and  condemned. 

This  question,  so  far  as  it  regards  the  right  of  private  cor- 
porations  to  enter  upon  and  take  lands  for  railroad  purposes, 
under  the  sanction  of  1  slative  authority  has  since  been 
presented  to  the  Court  of  Errors  in  the  case  of  Bloodgood  v. 
The  Hudson  and  Mohawk  Railroad  Company,  18  Wend.  1. 
That  was  also  an  action  of  trespass,  quare  clausum  fregit^ 
and  the  court  held  that  a  plea  of  the  authority  given  the  de- 
fendants by  their  act  of  incorporation,  to  enter  and  take  lands 
for  their  road,  was  bad  for  not  averring  a  satisfaction  or  ten- 
der of  the  damages  sustained  by  the  owner,  or  that  they  had 
taken  all  the  steps  prescribed  by  the  act  of  incorporation  for 
that  purpose  before  entry,  and  the  judgment  of  the  Supreme 
Court  to  the  same  effect,  was  affirmed  without  hesitation. 

In  the  case  of  Lyon  v.  Jerome,  26  Wend.  485,  where  an 
action  of  trespass  was  brought  against  the  chief  engineer  of 
the  canal  commissioners,  and  he  justified  under  their  author- 
ity, although  the  circuit  judge  held  the  justification  bad,  be- 
cause the  evidence  did  not  show  any  express  authority  of  the 
canal  commissioners  to  the  engineer,  and  that  they  could 
not  delegate  their  power,  and  'the  point  therefore  made  by 
Chancellor  Kent,  in  Bradshaw  v.  Rogers,  was  not  expressly 
decided,  yet  the  case  is  amply  significant  of  what  the  deci- 
sion would  have  been,  if  it  had  become  necessary  to  adju- 
dicate upon  it.  The  only  members  of  the  court  who  de- 
livered opinions,  Chancellor  Walworth,  and  Senator  Ver- 
planck,  seem  to  entertain  none  of  the  doubts  suggested  by 
Chancellor  Kent. 

See  Waggoner  v.  Jermain,  7  Hill,  357,  and  1  Hill,  279. 
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STEAMBOAT  MONOPOLY. 


North  River  Steamboat  Company  v.  Livingston,  3 

Cow.  182. 

Reported  Hopkin's  R.  150,  198. 

This  case,  reversing  all  the  previous  decisions  of  the 
courts  of  the  state  in  support  of  the  exclusive  grant  from  the 
legislature  to  Fulton  and  Livingston,  of  nat;t^a^in^  t^^  waters 
by  steam,  was  the  last  struggle  in  that  memorable  contest. 
An  ill-judged,  though  well  meant  liberality,  had  given  an 
invidious  monopoly  for  a  long  term  of  years  to  the  grantees, 
and  some  stringent  and  novel  legislation  had  so  fenced  it 
round,  that  it  was  almost  impossible  to  test  the  question  of 
its  constitutionality,  without  at  once  submitting  to  an  enor* 
mous  sacrifice.  The  history  of  the  controversy  is  now  pas- 
sing into  comparative  oblivion ;  but  its  nature  and  the  great 
principles  of  constitutional  law  involved  in  it,  will  always 
render  it  of  the  highest  interest  to  American  \awyers  and  states- 
men. Although  it  is  true,  a  mere  wreck  of  the  monopoly  re- 
mained after  the  decision  of  the  Supreme  Court  of  the  Uni- 
ted States,  in  the  case  of  Gibbons  v.  Ogden,  9  Wheat.  1,  yet 
the  waters  of  the  state  were  not  declared  free  to  its  own  citi- 
zenSf  until  the  decision  of  the  Court  of  Errors  in  this  case 
had  adopted  the  doctrines  of  the  Supreme  Court  in  that  case, 
as  equally  applicable  to  the  citizens  of  the  state,  as  to  those 
of  other  states.  The  records  of  this  grant  and  consequent 
lit  gation,  are  full  of  instruction  to  legislators;  an  incautious 
liberality,  or  perhaps  even  a  commendable  spirit  of  munifi- 
cence to  a  public  benefactor,  had  imposed  the  most  galling 
fetters  upon  the  general  industry  and  enterprise  of  our  citi- 
zens in  regard  to  steam  navigation.  The  monopolists  shut 
their  eyes  to  the  precarious  ten\ire  by  which  all  such  exclu- 
sive privileges,  when  they  once  became  restraints  on  the 
freedom  of  competition  must  ever  be  held,  under  a  popular 
government  and  an  active  commercial  people. 

The  first  step  in  the  legislation  on  this  subject,  was  a  grant 
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by  an  act  passed  sixty  years  since,  (March  IQth.  1787,)  en- 
titled "  an  act  for  granting  and  securing  to  JohkU  Fitch  the 
sole  right  and  advantage  of  making  and  employing  for  a  lim- 
ited time  the  steamboat  by  him  inventedJ^  The  preamble  to 
this  act,  recites  that  "  whereas  John  Fitch,  of  Bucks  county, 
in  the  state  of  Pennsylvania,  hath  represented  to  the  legisla- 
ture of  this  state,  that  he  hath  constructed  an  easy  and  expe- 
ditious method  of  impeUing  boats  through  the  water  by  the 
force  of  steam,  praying  that  an  act  may  pass  granting  to  him, 
his  executors,  administrators,  and  assigns,  the  sole  and  ex- 
clusive right  of  making,  employing  and  navigating,  all  boats 
impelled  by  the  force  of  steam  or  fire,  within  the  jurisdiction 
of  this  state  for  a  limited  time.  Wherefore,  in  order  to  promote 
and  encourage  so  useful  an  improvement  and  discovery  and 
as  a  reward  for  his  ingenuity,  application  and  diligence," 
the  first  section  then  grants  to  Fitch  the  "  sole  and  exclu- 
sive right  and  privilege  of  constructitig^  makings  using,  em- 
ployingj  and  navigating,  all  kinds  of  boats  or  water  craft^'* 
by  fire  or  steam  in  the  waters  of  the  state  for  14  years  from 
the  end  of  that  session  of  the  legislature. 

The  second  section  imposed  a  penalty  of  £100  for  every 
violation  of  this  right,  and  a  forfeiture  of  the  boats  or  water 
craft,  together  with  the  steam  engine,  and  all  appurtenances, 
d&c,  of  such  boats. 

How  far  Fitch  attempted  to  put  a  boat  in  actual  operation, 
impelled  by  fire  or  steam,  accounts  at  this  day  are  somewhat 
obscure  and  contradictory.  That  so  apparently  easy  an 
application  of  a  motive  power  then  so  familiar  to  engineers 
and  capitalists,  should  have  stood  still  for  so  long  a  period 
after  this  grant,  seems  at  this  day,  truly  a  wonder.  Nothing 
e£fectual,  however,  having  been  accomplished  under  the 
grant  to  Fitch,  in  1798,  Robert  R.  Livingston,  then  Chancel- 
lor of  the  state,  applied  to  the  legislature  for  a  similar  grant, 
and  although  the  adoption  of  the  constitution  of  the  United 
States  in  the  mean  time,  had  subjected  the  navigable  waters 
of  the  several  states  to  the  commercial  legislation  of  Ck>ngress, 
no  notice  appears  to  have  been  taken  of  this  important  ces- 
sion of  jurisdiction  to  the  general  government,  and  an  act 
was  accordingly  passed  on  the  27th  of  March,  1798,  grant- 
ing to  Robert  R.  Livingston  the  exclusive  privilege  of  using 

14 
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Steamboats  in  all  the  waters  of  the  state,  for  a  term  of  20 
years,  and  repealing  the  grant  to  Fitch. 

On  the  5th  of  April,  1803,  was  passed  a  further  act  enti- 
tled "An  act  relative  to  a  steamboat,"  by  which  the  rights 
granted  to  Livingston  by  the  act  of  '98,  were  extended  to  R« 
R.  Livingston  and  Robert  Fulton  for  the  terra  of  20  years 
from  the  passage  of  the  act,  and  the  term  for  giving  the 
"  necessary  proof  of  the  practicability  of  a  boat  of  20  tons 
capacity  being  propelled  by  steam  through  the  water  with 
and  against  the  ordinary  current  of  Hudson  river  taken 
together,  four  miles  per  hour,"  was  also  extended  two 
years  from  that  date.  By  an  act  of  6th  April,  1808,  these 
privileges  were  extended  for  30  years  more,  and  violations  of 
them  were  to  be  punished  by  forfeiture  of  the  boat,  &c. 

By  an  act  of  April  9,  1811,  an  injunction  was  directed  to 
be  awarded  to  protect  the  grantees.  The  war  was  not  how- 
ever commenced  in  the  courts  for  the  destruction  of  this 
monopoly,  until  the  case  of 

Livingston  v.  Van  Ingen,  9  J.  R.  507. 

In  that  case  the  grantees  L.  and  F.  filed  their  bill  in  Sept. 
1811,  against  Van  Ingen,  Boyd,  and  20  others,  reciting  their 
grants  and  various  provisions  of  the  acts,  and  charging  that 
the  defendants  had  set  up  a  boat  called  the  Hope,  and  were 
engaged  in  carrying  passengers  for  hire  between  the  city  of 
New  York  and  Albany,  praying  an  injunction  to  restrain  the 
defendants  from  running  the  boat,  &c.,  upon  the  ground  of 
the  provisions  of  the  acts  of  1811,  authorizing  such  an  in- 
junctfon. 

The  Chancellor  (Lansing)  refused  to  grant  an  injunction 
ex  parte,  but  granted  an  order  that  the  defendants  show  cause 
at  the  next  term ;  where  after  hearing  the  parties,  the  Chan* 
cellor  decided  the  motion,  and  the  plaintiffs  appealed  to  the 
Court  of  Errors.  The  Chancellor's  opinion  is  reported  in 
the  above  case. 

The  Chancellor  seems  to  have  been  reluctant  to  decide 
the  questions  which  he  propounds  as  to  the  grant  being  con- 
trary to«  the  constitution  of  the  United  States,  and  goes  no 
farther  than  to  say  that  the  "  mere  propounding  them  must 
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carry  conviction  to  every  mind  that  the  subject  is  involved 
in  much  doubt  and  difficulty,  and  that  it  is  not  therefore  a 
case  so  plain  and  clear  as  not  to  admit  of  doubt,  and  accord- 
ingly he  declined  in  that  stage  of  the  cause  to  grant  an  in- 
junction. 

After  a  full  and  elaborate  argument  of  all  these  questions, 
the  Court  of  Errors  held  the  grant  valid  under  the  constitu- 
tion and  laws  of  the  United  States.  Kent,  Ch.  J.,  Yates, 
Van  Ness,  and  Thompson,  delivering  opinions  in  favor  of  a 
reversal,  and  the  order  of  the  Chancellor  was  unanimously 
reversed,  12  March,  1812. 


But  a  more  formidable  antagonist  soon  after  entered  the 
lists  against  the  monopoly,  who  combined  with  great  wealth, 
an  energy  of  mind,  character,  and  passions,  of  a  very  rare 
description.  But  whatever  were  his  motives,  the  aim  and 
result  of  his  labors  were  to  break  down  the  monopoly,  and 
to  open  the  waters  of  the  state  of  New  York  to  the  citizens 
of  other  states  at  all  events.  Being  a  citizen  of  New  Jersey, 
he  resolved  to  test  the  constitutionality  of  the  grant  in  the 
Supreme  Court  of  the  United  States.  This  litigant  was  the 
celebrated  Thomas  Gibbons. 

The  case  of 

Ogden  v.  Gibbons,  4  J.  C.  R.  150, 

was  the  result  of  his  open  defiance  of  the  monopoly.  Gov. 
Ogden,  the  grantee  of  Livingston  and  Fnlton,  in  that  case, 
sought  an  injunction  against  Gibbons,  on  the  ground  of  his 
own  exclusive  right  to  navigate  the  waters  of  New  York 
bay,  between  New  York  city  and  Elizabethtown  Point,  on 
which  Gibbons  had  commenced  running  a  boat.  The  de- 
fendant set  up  that  his  two  steamboats  were  vessels  above 
the  burthen  of  20  tons,  and  were  duly  enrolled  and  licensed 
under  the  laws  of  the  United  States,  to  be  employed  in  car- 
rying on  the  coasting  trade,  according  to  the  laws  of  the 
United  States.  He  also  set  up  a  title  by  grant  from  D.  D. 
Tompkins,  and  others,  which  it  is  noi  necessary  to  examine, 
as  the  point  was  not  insisted  on  upon  the  argument  of  the 
appeal  in  the  Court  of  Errors. 
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As  to  the  right  of  navigating  the  waters  of  New  York 
under  the  license,  Chancellor  Kent  said,  see  4  J.  R.  160  et 
seq.,  there  was  no  collision  between  the  grant  and  the  license. 
If  the  state  laws  were  '*not  absolutely  null  and  void  from 
the  beginning,  they  require  a  greater  power  than  a  simple 
coasting  license,  to  disarm  them.  We  must  be  permitted  to 
require  at  least,  the  presence  and  clear  manifestation  of  some 
constitutional  law,  or  some  judicial  decision  of  the  Supreme 
Power  of  the  Union,  acting  upon  those  laws,  in  direct  colli- 
sion and  conflict,  before  we  can  retire  from  the  support  and 
defence  of  them.     We  must  be  satisfied  that 

^^Neptunus  muros,  jmigno  que  emota  tridenti 

Fundamenia  quatit?^ 

In  the  Court  of  Errors,  upon  the  argument  of  the  appeal, 
Henry,  for  the  appellant  Gibbons,  said  in  concluding  his  ar- 
gument :  "  We  do  not  call  to  our  aid  Neptune  with  his  tri- 
dent, we  invoke  only  the  goddess  Minerva." 

Piatt,  J.,  who  delivered  the  opinion  of  the  court  said  th^ 
question  of  the  power  of  the  state  to  grant  such  an  exclu- 
sive privilege  of  navigating  its  waters  had  been  settled  in  the 
case  oi Livingston  v.  Van  Ingen,  {ante,)  and  it  was  no  longer 
open  for  discussion. 

The  order  of  Chancellor  Kent  Was  unanimously  affirmed. 

From  this  decision  of  the  Court  of  Errors,  an  appeal  was 
taken  to  the  Supreme  Court  of  the  United  States,  where  in 
February,  1824,  this  great  question  was  argued  by  Mr.  Web- 
ster and  Mr.  Wirt,  Attorney  General,  for  Gibbons,  and  Mr. 
T.  J.  Oakley  and  Mr.  Emmett  for  Ogdeu.    9  Wheat  1-240. 

The  counsel  for  Gibbons  contended : 

1.  That  the  power  to  regulate  commerce,  vested  in  Con- 
gress by  the  constitution,  was  complete  and  entire,  and  to  a 
certain  extent,  necessarily  exclusive. 

2.  That  the  grant  in  question  came  in  direct  collision  with 
this  exclusive  power.  The  appellant  had  a  right  as  a  citizen 
of  New  Jersey,  to  go  to  New  York  in  his  vessel  enrolled  and 
licensed  according  to  the  laws  of  the  United  States.  It  was 
a  ri^ht  derived  from  those  laws,  and  no  legislation  of  a  state 
could  deprive  him  of  it. 

3.  That  the  power  of  Congress  to  secure  to  authors  and 
inventors  a  limited  and  exclusive  right,  was  also  an  exclu« 
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sive  one,  and  the  power  could  not  be  properly  exercised  l^  a 
state. 
The  counsel  for  the  respondents  contended : 

1.  That  the  power  to  regulate  commerce  was  concurrent. 

2.  That  the  laws  in  question  were  only  a  regulation  of  the 
internal  navigation  of  the  waters  of  the  state,  and  therefore 
belonged  exclusively  to  the  state. 

3.  That  the  business  of  carrying'  passengers  in  which 
the  appellant  was  engaged,  was  not  covered  by  his  coasting 
license. 

In  the  conclusion  of  his  argument,  Mr.  Emmetl  adverted 
in  eloquent  and  characteristic  terms  to  circumstances  con- 
nected with  those  laws,  which  should  make  any  tribunal  re- 
quire the  strongest  arguments  before  it  adjudged  them  invalid. 
"  The  state  of  New  York,"  he  said,  "  by  its  patronage  and 
liberality  to  Livingston  and  Fulton,  has  called  into  existence 
the  noblest  and  most  useful  improvement  of  the  present  day. 
Genius  had  contended  with  its  inherent  difficulties  for  gene- 
rations before ;  and  if  some  had  nearly  reached,  or  some 
even  touched  the  goal,  they  sunk  exhausted,  and  the  result 
of  their  efforts  perished  in  reality,  and  almost  in  name. 
Such  would  have  been  the  fate  of  Fulton,  in  all  probability, 
but  for  this  wise  and  considerate  encouragement  of  the  state 
of  New  York.  She  has  brought  into  noonday  splendor  an 
invaluable  improvement  to  the  intercourse  and  happiness  of 
men.  The  benefits  of  the  policy  have  spread  themselves 
over  the  union.  The  Ohio  and  Mississippi  she  has  converted 
into  rapid  channels  for  communicating  wealth,  comforts,  and 
enjoyments,  from  their  mouths  to  their  headwaters.  And 
the  inhabitants  of  the  states  washed  by  these  streams,  may 
well  ask  themselves  whether  next  to  the  constitutions  under 
which  they  live,  there  be  a  single  blessing  they  enjoy  from 
the  art  and  labor  of  man,  greater  than  that  they  have  derived 
from  the  patronage  of  the  state  of  New  York  to  Robert 
Fulton?  But  the  mighty  benefits  that  have  resulted  from 
those  laws  are  not  circumscribed,  even  by  the  vast  extent  of 
our  union.  New  York  may  raise  her  head — she  may  proudly 
raise  her  head — and  cast  her  eyes  over  the  whole  civilized 
world ;  she  there  may  see  its  countless  waters  bearing  on 
4heir  surface,  countless  offsprings  of  her  munificence  and 


110  CONSTITUTIONAL  LAW. 

wisdom.  She  may  fondly  calculate  on  their  speedy  exten- 
sion in  every  direction  and  through  every  region  from  Arch- 
angel to  Calcutta,  and  justly  anogating  to  herself  the  labors 
of  the  man  she  cherished,  and  conscious  of  the  value  of  her 
own  good  works,  she  may  turn  the  mournful  exclamation 
of  iBneas  into  an  expression  of  triumph,  and  exultingly 
ask, 

*  Qu(B  regio  in  terris  nostri  non  plena  laboris  ?' " 

The  Attorney  General,  Mr.  Wirt,  in  concluding  his  speech 
in  this  cause,  thus  retorted  the  classical  quotation  of  Mr. 
Emmett  upon  him. 

'<  His  learned  friend  had  eloquently  personified  the  state  of 
New  York  casting  her  eyes  on  the  ocean,  witnessing  every- 
where this  triumph  of  her  genius,  and  exclaiming  in  the  lan- 
guage of  ^neas,  &c. 

"It  was  not  in  the  moment  of  triumph,  nor  with  feelings 
of  triumph,  that  ^neas  uttered  that  exclamation.  It  was 
when,  with  his  faithful  Achates  by  his  side,  hs  was  survey- 
ing the  works  of  art  with  which  the  palace  of  Carthage 
was  adorned,  and  his  attention  had  been  caught  by  a  repre- 
sentation of  the  battles  of  Troy.  There  he  saw  the  sons  of 
Atreus  and  Priam,  and  the  fierce  Achilles.  The  whole  ex- 
tent of  his  misfortunes,  the  loss  and  desolation  of  his  friends, 
the  fall  of  his  beloved  country,  rush  upon  his  recollection. 

^  Constitit  et  lachrymaus^  quis  jam  locus  inquity  Achate^ 
QucB  regio  in  terris  nostri  fion  plena  laboris  V 

"  The  passage  may  hereafter  have  a  closer  application  to  the 
cause  than  my  eloquent  and  classical  friend  intended.  For 
if  the  state  of  things  which  has  already  commenced  is  to  go 
on ;  if  the  spirit  of  hostility  which  already  exists  in  three 
of  our  states  is  to  catch  by  contagion,  and  spread  among  the 
rest,  as,  from  the  progress  of  the  human  passions,  and  the 
unavoidable  conflict  of  interests,  it  will  too  surely  do,  what 
are  we  to  expect  ?  Civil  wars  have  arisen  from  far  inferior 
causes,  and  have  desolated  some  of  the  fairest  portions  of  the 
earth.  Here  are  three  states  almost  on  the  eve  of  war.  The 
war  of  legislation  which  has  already  commenced,  will,  accor- 
ding to  its  natural  course,  become  a  war  of  blows.  Your 
country  will  be  shaken  with  civil  strife. 

"Then,  sir,  when  New  .York  shall  look  upon  this  scene  of 
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ruin,  if  she  have  the  generous  feelings  I  believe  her  to  have 
it  will  not  be  with  her  head  aloft,  in  the  pride  of  conscious  tri« 
umph,  her  rapt  soul  sitting  in  her  eyes — no  sir,  no — dejected 
— with  shame  and  confusion — drooping  under  the  weight  of 
her  sorrow,  with  a  voice  suffocated  with  despair,  well  may 
she  then  exclaim, 

"  Quis  jam  locus, 
Qmcr  regio  in  terris  nostri  non  plena  laboris  7 

Marshall  Ch.  J.,  delivered  the  opinion  of  the  court,  and  of 
all  those  which  bear  his  name  on  constitutional  questions,  it 
would  be  difficult  to  find  one  more  closely  reasoned  and  more 
conclusive.  Our  very  brief  summary  can  render  it  but  little 
justice.  The  reader  must  have  recourse  to  the  opinion  itself, 
if  he  would  comprehend  the  close  chain  of  induction  which 
distinguishes  it. 

It  clearly  establishes  by  a  variety  of  arguments  and  illus- 
trations : 

1.  That  the  power  to  "regulate  commerce"  necessarily 
comprehends  navigation. 

2.  That  the  exceptions  or  inhibitions  to  the  exercise  of 
that  power  over  navigation  in  a  particular  manner,  proved 
that  the  previous  grant  was  understood  by  those  who  granted 
it,  to  include  the  general  power  to  its  fullest  extent,  except  as 
restrained  by  those  Umitations. 

3.  That  "commerce  among  the  several  states,"  compre- 
hends every  species  of  commercial  intercourse ;  that  the  word 
among  means  intermingled  with ;  and  that  the  power  to 
regulate  such  commerce  does  not  stop  at  the  external  boun- 
dary line  of  each  state,  but  follows  it  into  the  interior. 

4.  That  the  grants  to  Livingston  and  Fulton  were  in  dero- 
gation of  the  act  of  Congress  regulating  the  coasting  trade, 
and  therefore  void,  and  that  the  license  to  carry  on  the  coast- 
ing trade  is  an  authority  confirmed  by  the  supreme  legislative 
body  of  the  Union,  and  that  a  coasting  vessel  employed  in 
the  transportation  of  passengers,  is  as  much  employed  in 
commerce  as  one  engaged  in  transporting  a  cargo. 

5.  That  this  power  of  regulating  the  coasting  navigation, 
extends  as  well  to  steam  vessels  as  to  any  other  mode  of 
propulsion. 

The  decree  accordingly  declared  that  "so  much  of  the  laws 
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of  New  York  as  prohibits  vessels  licensed  according  to  the 
laws  of  the  United  States  from  navigating  the  waters  of  the 
state  of  New  York  by  means  of  fire  or  steam,  is  repugnant 
to  the  constitution  of  the  Unitdll  States,  and  void." 


The  North  River  Steamboat  Company  v.  John  R. 

Livingston,  Hopkins,  149-160. 

After  the  decision  of  the  case  of  Gibbons  v.  Ogden,  in 
the  Supreme  Court  of  the  United  States,  the  defendant  Liv- 
ingston equipped  a  steamboat  called  the  <*  Olive  Branch," 
which  he  caused  to  be  enrolled  and  licensed,  and  with  which 
he  proceeded  from  the  ci!y  of  New  York  to  Jersey  City  on 
the  opposite  shore,  and  after  landing  two  boxes  of  goods  and 
some  passengers  there,  pursued  his  course  to  Albany.  The 
company  made  an  application  for  an  injunction,  and  the  de- 
fendant set  up  his  coastiag  license  and  these  facts  in  his-  de- 
fence. 

The  opinion  of  Chancellor  Sanford,  was  in  favor  of  the 
validity  of  the  grant  to  L.  and  F.  so  far  as  navigation  from 
port  to  port  within  the  state  by  its  own  citizens,  was  con- 
cerned. He  held  that  the  termini  of  the  voyage  fix  its  char- 
acter, as  being  or  not  subject  to  the  state  grant,  and  that  a 
steam  vessel  having  a  license,  and  proceeding  from  a  port  in 
this  state,  may  by  touching  at  a  port  in  an  adjoining  state, 
continue  the  voyage  to  any  other  port  in  this  state.  He  held 
also  that  the  intention  to  evade  the  state  grant  by  such  a  navi- 
gation, would  not  affect  this  right,  and  denied  the  injunction 
on  that  ground  only. 

The  plaintiffs  on  leave  granted  amended  their  bill  so  as 
to  charge  that  the  defendants  first  stopping  at  Jersey  City 
was  fraudulent  and  collusive,  and  intended  to  evade  the 
operation  and  effect  of  the  laws  of  this  state,  and  not  for  any 
bona  fide  purpose  of  commercial  intercourse ;  and  that  since 
her  first  trip,  although  she  had  performed  upward  of  50 
passages  between  the  cities  of  New  York  and  Albany,  yet 
she  never  had  in  the  course  of  any  of  them,  stopped  at,  oppo- 
site or  adjoining,  any  port  or  place  in  New  Jersey,  but  had 
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prosecuted  her  voyages  direct  from  a  wharf  in^the  city  of 
New  York  to  a  wharf  ia  the  city  of  Albany,  and  stopping 
at  intermediate  places.  The  bill  prayed  an  injunction  against 
such  direct  intercourse,  and  all  such  indirect  intercourse  by 
way  of  New  Jersey,  unless  in  the  prosecution  of  a  bona  fide 
voyage  or  commercial  intercourse  with  New  Jersey,  and  not 
for  the  purpose  of  evading  the  laws  of  this  state  relative  to 
steamboats. 

The  Chancellor  refused  the  injunction,  so  far  as  the  navi- 
gation to  or  from  another  state  was  concerned,  but  granted 
it  to  restrain  the  defendant  from  navigating  that  vessel  be- 
tween the  cities  of  New  York  and  Troy,  when  there  was 
no  voyage  to  or  from  another  state.  From  the  part  of  the 
order  refusing  the  injunction  against  the  indirect  intercourse, 
the  plaintiffs  appealed  to  the  Court  of  Errors,  and  upon  the 
argument,  the  whole  question,  after  some  discussion  between 
the  counsel,  was  declared  by  the  court  to  be  open,  although 
the  respondents  had  not  appealed  from  the  partof  the  order 
allowing  the  injunction,  within  the  fifteen  days  allowed  by  the 
statute. 

The  cause  was  then  argued  at  large.  Wood  worth,  J., 
delivered  an  opinion  in  favor  of  reversing  that  part  of  the 
decree  appealed  from,  and  granting  the  injunction  against 
the  boat,  when  there  was  no  voyage  made  in  good  faith  to 
another  state,  with  which  Sutherland,  J.,  and  7  Senators, 
concurred. 

Savage,  Ch.  J.,  delivered  the  opinion  of  the  majority  of  the 
court,  and  discussed  the  claim  of  the  plaintiffs  to  any  exclu- 
sive right  of  navigation  by  steam  in  the  waters  of  the  slate. 
He  held  that  the  case  of  Livingston  v.  Van  Ingen,  was  not 
a  binding  authority  on  the  court,  inasmuch  as  the  controversy 
there  was  not  upon  the  effect  of  a  coasting  license,  no  such 
fact  appearing  in  the  case.  After  restating  the  points  deci- 
ded by  the  Supreme  Court  of  the  United  States,  in  Gibbons 
V.  Ogden,  he  says :  ''From  these  premises,  it  seems  to  me 
to  follow  as  a  corollary,  that  vessels  with  a  coasting  license 
are  authorized  to  navigate  for  the  purpose  of  carrying  on  the 
coasting  trade,  in  all  the  navigable  waters  of  the  state,  in 
which  the  coasting  trade  can  exist."  In  commerce  among 
the  several  states,  subject  to  the  control  of  Congress,  he  held 

16 
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the  coasting  trade  to  be  included,  and  the  transportation 
of  passengers  to  be  a  branch  of  that  trade:  that  ^< there 
could  be  no  pretence  for  denominating  the  grant  as  a  ferry 
from  Albany  to  New  York. 

"  To  speak  of  a  ferrj*^  from  Albany  to  New  York,  is  as  great 
an  abuse  of  terms,  as  to  talk  of  a  ferry  from  New  Orleans  to 
Pittsburgh,  or  even  from  New  York  to  Liverpool."  The  de- 
cree of  the  Chancellor  was  then  affirmed  by  a  vote  of  22  to 
9,  and  this  monopoly  after  sixteen  years  of  feverish  exis* 
tence,  was  annihilated  for  ever. 


FOREIGN  CONSUL.  ^ 


Packard  v.  Davis,  6  Wend.  327-334. 
Davis  v.  Packard,  10  Wend.  50-74. 

In  S.  Ct  of  U.  S.  6  Paten,  41-50,  7  Peten,  276-266. 

Charles  A.  Davis,  the  plaintiff  in  error,  was  sued  in  the 
Supreme  Court  on  a  recognizance  of  bail,  entered  into  by 
him  in  a  civil  suit.  A  verdict  was  found,  and  judgment 
rendered  against  him  thereon.  He  then  removed  the  record 
into  the  Court  of  Errors,  and  assigned  for  error,  that  at  the 
time  of  the  commencement  of  the  suit  against  him,  he  was, 
and  ever  since  has  been,  Consul  General  of  the  King  of 
Saxony,  in  the  United  States,  duly  admitted,  &c.,  by  the 
President  of  the  United  States,  and  ought  not  to  have  been 
impleaded  in  the  Supreme  Court  of  the  state  of  New  York^ 
but  in  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  or  in  some  other  District  Court  of  the 
United  States,  and  that  the  Supreme  Court  had  not  jurisdic- 
tion, &c..  Defendant  in  error  pleaded  in  nullo  est  erra- 
tum, &c. 

The  Court  of  Errors,  (the  Chancellor,  Walworth,  delivering 
the  opinion,)  held :  1.  That  the  suit  on  the  recognizance  was 
a  mere  incident  to  the  original  suit,  and  therefore  the  Supreme 
Court  had  jurisdiction  without  regard  to  the  official  character 
of  the  defendant.    But  if  not-^then  2.  That  the  party  by 
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pleading  in  chief  to  the  suit,  and  calling  for  a  decision  on 
the  merits,  without  setting  up  his  privilege,  had  admitted  the 
jurisdiction  of  the  court ;  and  3.  'J'hat  the  Court  of  Errors 
will  not  entertain  jurisdiction  to  reverse  a  judgment  of  the 
Supreme  Ck)urt  for  a  mere  error  in  fact^  which  might  have 
been  tried  there  upon  a  writ  of  error  coram  nobis. 

The  Chancellor  says :  "  I  am  therefore  satisfied  that  this 
court  never  had  jurisdiction  to  reverse  a  judgment  of  the 
Supreme  Court  for  error  in  fact,  unless  the  question  had  first 
been  examined  and  decided  upon  a  writ  of  error,  coram  no" 
bis,  in  that  court,  2  Wend.  157,  4  id.  175. 

The  Court  of  Errors  being  unanimously  of  this  opinion, 
the  judgment  of  the  Supreme  Court  was  affirmed  accord- 
ingly. Whereupon  the  plaintiff  in  error,  sued  out  a  writ  of 
error  to  the  Supreme  Court  of  the  United  States.  At  the  Jan- 
uary term  of  that  year,  1832,  a  motion  was  made  to  dismiss 
'  the  writ  of  error,  "for  want  of  jurisdiction  in  that  court." 
6  Peters  41-50.  The  case  is  there  entitled  "  Charles  A.  Da- 
vis, Consul  General  of  the  Kinff  of  Saxony,  plaintiff  in 
error,  v.  Isaac  Packard,  Henry  Disdier,  and  William 
Morphy,  defendants  in  error. 

Thompson,  J.,  delivered  the  opinion  of  the  court. 

"  The  motion  to  dismiss  the  writ  of  error,  is  founded  and 
resisted  on  affidavits  of  what  took  place  in  the  Court  of  Er- 
rors of  New  York,  on  a  motion  there  made  to  dismiss  the 
writ  of  error  to  the  Supreme  Court  of  that  state ;  and  the 
opinion  of  the  Chancellor  assigning  his  reasons  for  affirming 
the  judgment  of  the  Supreme  Court,  has  also  been  laid  be- 
fore us. 

"  We  can  not  enter  into  that  question  at  all ;  whatever 
forms  no  part  of  the  record  sent  up  to  this  court,  must  be 
entirely  laid  out  of  view. 

"The  question  before  this  court  is  not,  whether  the  judg- 
ment of  the  Supreme  Court  in  New  York,  was  correct.  It 
is  the  judgment  of  the  Court  for  the  Correction  of  Errors,  that 
is  to  be  reviewed  here.  From  the  record,  then,  we  are  neces- 
sarily left  to  conclude  that  the  state  court,  (the  Court  of  Er- 
rors,) assuming  or  admitting  the  fact  that  Davis  was  Consul 
General,  as  alleged  in  his  assignment  of  errors,  )ret  held  it  did 
not  exempt  him  from  being  sued  in  a  state  court ;  which 
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brings  the  case  within  the  26th  section  of  the  judiciary  act, 
the  decision  being  against  the  exemption  claimed  under  a 
law  of  the  United  States."  The  motion  to  dismiss  the  writ 
of  error  was  accordingly  denied. 

The  writ  of  error  was  afterward  brought  on  for  argument 
at  the  January  term,  1833,  and  the  cause  heard  and  decided ; 
7  Peters,  276-286. 

The  opinion  of  the  court  was  delivered  by  Mr.  Justice 
Thompson,  who  after  stating  the  case,  says: 

"The  principal  difficulty  in  this  case,  seems  to  grow  out 
of  the  manjier  in  which  the  exemption  set  up  by  the  plain- 
tiff in  error,  was  brought  under  the  consideration  of  the  state 
court,  and  in  a  right  understanding  of  the  ground  on  which 
the  court  decided  against  it. 

"  The  record  shows  no  objection  to  the  time  and  place, 
when  and  where  this  matter  was  set  up." — "The  only  an- 
swer is  that  there  is  no  error ;  because  it  nowhere  appears 
in  the  record,  that  the  said  C.  A.  D.  ever  was  Consul  of  the 
King  of  Saxony.  This  was  no  answer  to  the  assignment 
of  errors.  Matter  assigned  in  the  appellate  court  as  error  in 
fact,  never  appears  upon  the  record  of  the  inferior  court.  If 
it  did  it  would  be  error  in  law.  But  the  answer  to  the  assign- 
ment of  errors^  prays  that  the  court  may  proceed  to  examine 
the  record,  &c.,  and  the  matters  aforesaid  above  assigned 
for  error. 

"  Under  this  informal  state  of  the  pleadings  in  the  Court  for 
the  Correction  of  Errors,  how  is  this  court  to  view  the  record  ? 
If  it  had  been  intended  to  say  that  it  was  not  error,  because 
not  pleaded  in  abatement,  it  would  probably  have  been  so 
said." — "  As  the  record  contains  no  intimation  that  this  mat- 
ter was  not  set  up  in  proper  time,  the  conclusion  would  seem 
irresistible,  that  the  Court  for  the  Correction  of  Errors  consid- 
ered the  matter  itself,  iset  up  in  the  assignment,  as  insufficient 
to  reverse  the  judgment.  This  being  the  only  question  de- 
cided in  that  court,  is  the  only  question  to  be  decided  here ; 
and  viewing  the  record  in  this  light,  we  can  not  but  consider 
the  judgment  of  the  state  court  in  direct  opposition  to  the 
act  of  Congress,  which  excludes  the  jurisdiction  of  the  state 
courts  in  suits  against  consuls. 

''But  if  the  question  was  open  for  consideration  here, 
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whether  the  privilege  claimed  was  not  waived  by  omitting 
to  plead  it  in  the  Supreme  Court,  we  should  incline  to  say  it 
was  not.  If  this  was  to  be  viewed  merely  as  a  personal 
privilege,  there  might  be  some  grounds  for  such  a  conclusion ; 
but  it  can  not  be  so  considered.  It  is  the  privilege  of  the 
country  or  government  which  the  consul  represents.  This 
IS  the  light  in  which  foreign  ministers  are  considered  by  the 
law  of  nations,  and  our  constitution  and  laws  seem  to  put 
Consuls  on  the  same  footing  in  this  respect." 

Judgment  reversed  accordingly. 


A  MANDATE  from  the  Supreme  Court  of  the  United  States, 
in  the  usual  form,  in  the  name  of  the  President  of  the  Uni- 
ted States,  to  the  President  of  the  Senate  of  the  state  of 
Kew  York,  the  senators.  Chancellor,  Ac,  containing  the 
judgment  of  reversal^  and  commanding  them  "that  further 
proceedings  be  had  as  according  to  right  and  justice,  and  in 
conformity  to  the  opinion  and  judgment  of  said  Supreme 
Court  of  the  United  States,  and  the  laws  of  the  United  States, 
ought  to  be  had,  <S6C.,  was  produced  to  the  court  on  the  behalf 
of  the  plaintiffs  in  error. 

On  presenting  this  mandate  to  the  Court  of  Errors,  the 
counsel  for  the  plaintiff  in  error  moved  that  a  rule  be  entered 
reversing  the  judgment  of  this  court  and  of  the  Supreme 
Court.  At  the  same  time  a  motion  was  made  by  the  counsel 
for  the  defendants  in  error,  either  that  the  rule  to  be  entered 
on  the  filing  of  the  mandate  should  declare  that  they  had 
not  jurisdiction  to  reverse  the  judgment  of  the  Supreme 
Court  in  such  case,  and  therefore  declined  to  do  so — or  that 
the  court  in  case  they  should  reverse  their  own  judgment  of 
affirmance,  in  obedience  to  the  mandate,  should  at  the  same 
time  enter  an  order  for  the  dismissal  of  the  writ  of  error 
toith  costs. 

This  question  was  elaborately  argued  by  the  Chancellor 
and  Justice  Sutherland,  in  favor  of  a  judgment  simply  rever- 
sing their  own  previous  judgment,  and  leaving  that  of  the  Su- 
preme Court  in  force.  Sew^ard,  senator,  delivered  an  opinion 
contra.  The  court  was  induced  to  adopt  the  form  of  the 
judgment  drawn  up,  and  offered  by  the  Chancellor,  reversing 
the  judgment  of  the  Court  of  Errors  itself,  and  leaving  that 
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of  the  Supreme  Court  in  full  force ;  also  quashing  the  writ 
of  error  from  the  Supreme  Court  to  the  Court  of  Errors, 
with  costs  to  the  defendant  in  error,  and  remitting  the  pro- 
ceedings to  the  Supreme  Court. 

In  the  affirmative  for  this  judgment,  20,  cofitra  3. 


ECiT*  It  can  not  be  denied  that  this  was  a  virtual  disobedi- 
ence to  the  mandate.  It  is  true  Mr.  Justice  Sutherland  says 
"  that  there  is  no  disposition  to  obstruct  or  evade  the  judg- 
ment of  the  Supreme  Court  of  the  United  States,"  but  the 
rule  or  order  entered  is  nothing  more  or  less  than  a  refusal  to 
treat  the  judgment  of  the  Supreme  Court  as  reversed  on  the 
question  of  jurisdiction,  and  to  still  maintain  that  the  defen- 
dant in  error  should  have  another  opportunity  to  present  this 
question  to  the  Supreme  Court  of  the  United  States. 
See  rule  for  judgment  and  opinions,  10  Wend.  62-74. 


Bloodgood,  plaintiff  in  errors.  Mohawk  and  Hudson  Rail* 

ROAD  Company,  18  Wend.  1. 

Reported  14  Wend.  548. 

Error  from  the  Supreme  Court.  Trespass  quare  clau- 
sum,  &c.,  by  Bloodgood  against  Railroad  Company  for  enter- 
ing and  taking  premises  for  their  railroad. 

The  defendants  justified  under  their  act  of  incorporation, 
and  the  Supreme  Court  held  their  plea  of  justification  good, 
although  it  did  not  aver  that  they  had  tendered  or  made  sat- 
isfaction, or  taken  the  steps  prescribed  by  their  act  of  incor- 
poration, to  assess  and  satisfy  the  damages  sustained  by  the 
owner. 

The  Court  of  Errors  reversed  the  decision  as  to  that  point, 
but  held  the  power  conferred  on  the  company  to  take  private 
property  for  that  purpose  to  be  constitutional.  The  judgment 
of  the  Court  of  Errors,  as  entered,  exhibits  their  result  and 
the  grounds  of  it,  at  the  same  time,  briefly  stated  in  their 
judgment  itself;  a  precedent  to  which  it  would  be  well  if 
every  court  of  appellate  jurisdiction  conformed  in  every  in- 
stance of  reversal. 
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The  judgment  as  entered  was  as  follows : 

"  Counsel  having  been  heard  in  this  cause,  and  due  delib- 
eration  had,  it  is  declared  and  adjudged  that  the  legislature 
of  this  state  has  the  constitutional  power  and  right  to  author- 
ize  the  taking  of  private  property  for  the  purpose  of  making 
railroads,  or  other  public  improvements  of  the  like  nature, 
paying  the  owners  of  such  property  a  full  compensation 
therefor,  whether  such  public  improvements  be  made  by  the 
state  itself,  or  through  the  medium  of  a  corporation  or  joint 
stock  company ;  but  that  by  the  true  construction  of  the  de- 
fendant's charter  or  act  of  incorporation,  they  were  not  au- 
thorized to  take  and  appropriate  the  plaintiff's  land  to  their 
use,  until  his  damages  were  appraised  and  paid  or  deposited 
for  his  use,  as  provided  for  in  the  act  of  incorporation." 

Judgment  reversed,  2d  plea  overruled,  with  leave  to 
defendants  to  amend  their  plea  within  such  time  as  the 
Supreme  Court  should  direct,  en  payment  of  costs  to  be 
taxed,  &c. 


Clark  v.  The  People,  26  Wend.  599,  613. 

Not  reported  in  S.  Ct. 

Quo    Warranto;  Appointment  of  Justices  of  Peace,  in 

Cities. 

The  Supreme  Court  in  this  case  delivered  no  formal  opin- 
ion on  the  question  involved,  viz.,  whether  the  legislature 
have  power  under  the  15th  section  of  the  4th  article  of  the 
constitution,  (of  1821,)  to  direct  the  mode  of  appointing  jus- 
tices of  the  peace  for  cities,  but  merely  referred  to  their 
opinion  in  The  People  v.  Kane,  23  Wend.  414,  where  they 
held  that  the  legislature  had  not  the  power.  But  on  writ  of 
error  in  this  case, 

The  Court  of  Errors  held,  that  the  legislature  had  the 
power,  and  that  the  decision  of  the  Supreme  Court  that  "  the 
act  providing  for  the  appointment  of  justices  of  the  peace  by 
the  common  council  of  Rochester,  was  unconstitutional  and 
void^^^  was  erroneous,  and  their  judgment  in  this  case  was 
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reversed  by  an  almost  unanimous  vote ;  (two  senators  only 
voting  to  affirm.) 

N.  B.  The  case  of  The  People  v.  Kane^  was  held  to  be 
rightly  decided,  without  reference  to  the  constitutional  ques- 
tion; (see  p.  601y  per  the  Chancellor;  and  p.  612,  613,  per 
Senator  Ely ;)  as  the  law  under  which  Kane  had  been  ap- 
pointed, was  repealed  before  his  appointment. 


PoRDY  V.  The  People,  4  Hill,  384-419. 

In  S.  Ct  2  HUl,  31-44. 

Quo  warranto  ;  Charier  of  the  City  of  New  York. 

Information  in  the  nature  of  a  quo  warranto  against  the 
defendant  for  exercising  the  office  oi  judge  of  the  Court  of 
General  Sessions  in  the  city  of  New  York.  The  informa- 
tion was  filed,  June  15, 1 840,  and  alleged  the  usurpation  from 
the  1st  of  that  month.  The  defendant  pleaded  his  election 
to  the  office  of  alderman  of  the  10th  ward  of  the  city  of  ]>few 
York,  on  the  2d  Tuesday  of  xipril,  1840,  for  one  year ;  that 
he  entered  on  the  duties  of  the  office  on  the  12th  of  May, 
following  ;  and  then  insisted  on  his  title  as  alderman,  under 
the  city  charter  of  1730,  the  confirmatory  act  of  1732,  the 
act  of  1830,  and  the  revised  statutes,  to  sit  in  the  Court  of 
General  Sessions  of  the  peace,  in  and  for  the  city  and  county. 
The  Attorney  General  demurred,  and  the  defendant  joined 
in  demurrer. 

The  Supreme  Court  held,  that  the  act  of  May  14, 1840,  an- 
nulled the  power  conferred  upon  aldermen  of  the  city  of  New 
York  by  the  charter  of  1730  to  officiate  as  judges  of  the  Court  of 
General  Sessions,  of  the  city  and  county  of  New  York ;  that 
the  act  was  valid,  though  passed  by  a  vote  of  less  than  two 
thirds  of  the  members  elected  to  each  branch  of  the  legisla- 
ture. 

Cowen,  J.,  held,  that  as  the  act  did  not  interfere  with 
any  right  of  a  strictly  corporate  character,  it  was  not  a  two 
third  act. 

Nelson,  Ch.  J.,  for  reasons  expressed  by  him  in  The  Peo* 
pie  V.  Morris^  (13  Wend.  326,)  held  that  the  two  third  clause  of 
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the  constitution  did  not  extend  to  municipal  corporalionSf 
and  gave  judgment  of  ouster  against  the  defendant,  Bronson, 
J.,  dissenting  on  both  grounds ;  and  further  holding,  that 
where  the  point  is  raised  as  to  the  actual  .vote  of  two  thirds 
on  the  passage  of  a  bill,  is  the  original  engrossed  bill  on  file 
in  the  secretary  of  state's  office,  if  not  certified  pursuant  to 
the  statute  as  having  been  passed  by  a  two  third  vote,  that 
is  at  least  prima  facie  evidence^  that  it  was  not  so  passed. 

The  Court  of  Errors  held,  that  the  two  third  clause  of  the 
constitution  (of  1821)  extended  to  all  corporations^  properly 
so  called,  (under  the  terms  "  any  body  politic  or  corporate,") 
whether  they  be  public  or  private ;  and  that  the  act  of  May 
14,  1840,  not  having  received  the  assent  of  two  thirds  of  the 
members  elected  to  each  branch  of  the  legislature,  it  is  void 
so  far  as  it  affects  the  right  of  aldermen  of  the  city  of  New 
York  to  sit  as  judges  of  the  Court  of  General  Sessions  of  the 
peace. 

The  Chancellor  in  concluding  his  opinion  for  affirmance 
says:  '-The  fact  that  one  of  the  sections  of  the  act  of  May, 
1840,  is  admitted  to  be  in  direct  conflict  with  the  provisions 
of  the  constitution,  does  not  render  the  other  parts  of  that 
act  inoperative  and  void."  And  this  seems  to  have  been  ac- 
quiesced in  by  the  Court,  as  no  menxbers  of  the  court  who 
delivered  opinions  for  reversal  maintained  the  contrary  doc- 
trine. 

Judgment  reversed  13  to  11. 
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Jackson  ex  dem.  Houseman  v.  Sebring,  16  J.  R.  515. 

Covenant  to  stand  Seized;  Deed  of  Bargain  and  Sale, 

In  this  case,  where  a  deed  by  a  married  woman  and  her 
husband  of  her  lands  to  a  trustee,  a  stranger,  reciting  that 
"she  inherited  the  premises  which  she  wis^ied  to  settle  in  the 
maimer  therein  after  mentioned,  and  in  consideration  of  the 

16 
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premises,  and  for  divers  other  good  causes  and  considera- 
tions^ granted,  bargained,  sold,  &c.,  to  D.,  (a  stranger,)  his 
heirs,  (fcc,  in  trust,  to  hold  the  same  during  the  joint  lives 
of  herself  and  her  husband,  and  to  pay  them  the  rents  and 
profits,  <fcc.  And  in  case  the  husband  should  die,  leaving 
her  surviving,  to  convey  the  same  to  her,  but  in  case  she 
should  die,  without  lawful  issue,  leaving  her  husband  sur- 
viving her,  then  in  trust  to  convey  the  premises  to  her  said 
husband  and  her  mother  as  tenants  in  common,  in  fee  sim- 
ple;" and  D.  covenanted  to  perform  the  trust.  The  wife 
died  without  lawful  issue,  leaving  her  husband  and  mother 
surviving,  to  whom  D.  afterwards  conveyed  the  premises  in 
pursuance  of  the  trust. 

The  Supreme  Court  held,  that  the  deed  was  not  good  as  a 
bargain  and  sale,  for  want  of  a  pecuniary  consideration,  but 
that  it  might  be  sustained  as  a  covenant  to^  stand  seized  to 
uses  on  the  part  of  the  trustee,  though  a  stranger  to  the  blood 
of  the  grantors  and  grantees. 

The  Court  of  Errors  held  on  the  other  hand,  that  no  use 
can  be  raised  on  a  covenant  to  stand  seized,  in  favor  of  a 
stranger  or  one  not  of  the  blood  of  the  covenantor,  though 
the  covenantee  is  a  mere  trustee  for  the  relations  of  the  blood 
of  the  covenantors,  it  makes  no  difference;  that  the  deed 
from  the  husband  and  wife  to  the  trustee,  was  void  for  want 
of  a  pecuniary  consideration ;  and  that  it  could  not  operate 
as  a  covenant  to  stand  seized  to  the  uses  expressed  in  the 
deed,  because  the  trustee  being  a  mere  stranger,  there  was 
no  consideration  of  blood  or  marriage,  between  him  and  the 
grantors  to  raise  the  use,  and  create  a  seisin  in  him  by 
force  of  the  statute  of  uses. 
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DAMAGES. 


Gleason  v.  Pinney,  6  Wend.  393. 

In  S.  Ct  5  Cow.  152. 

Damages ;  Note  Payable  in  Salt ;   Writ  of  Error ;  Res- 
titution, 

This  case  was  reported  in  Supreme  Court,  as  a  case  of 
affirmance  of  the  judgment  of  the  Common  Pleas,  where 
the  suit  was  commenced,  and  which  held  that  the  amount 
in  money  was  the  proper  rule  of  damages  in  an  action  on 
the  following  note  : 

"  For  value  received,  I  promise  to  pay- 
John  Pinney  $73  60,  on  the  first  day  of  August,  1822,  in 
salt  at  14  shillings  per  barrel,  in  good  beatable  order.  Liver- 
pool, June  30,^1820. 

Asa  Gleason. 

The  Supreme  Court,  however,  (Savage,  Ch.  J.,  disscnti- 
ente,)  reversed  this  judgment  of  the  Common  Pleas,  holding 
the  value  of  the  salt  at  the  time  for  delivery  to  be  the  proper 
measure  of  damages,  and  awarded  a  venire  de  novo.  The 
opinion  of  Savage,  Ch.  J.,  given  in  6  Cow.  152,  as  that  of 
the  court,  was  his  dissenting  opinion.  See  reporter's  note^ 
6  Cow.  411,  correcting  the  error. 

In  the  mean  time  Pinney  had  collected  his  judgment  be- 
low ;  Gleason  then  took  a  writ  of  restitution,  and  an  execu- 
tion for  his  costs  in  the  Supreme  Court,  and  the  money  col- 
lected by  Pinney  on  his  judgment  in  the  Common  Pleas, 
was  restored  to  Gleason,  and  his  costs  in  Supreme  Court 
paid.  Gleason  then  compelled  Pinney  by  a  rule  in  the  Com- 
mon  Pleas,  to  go  to  trial  on  the  venire  de  novo^  awarded  by 
the  Supreme  Court  on  jeversal,  who  went  on  accordingly, 
and  obtained  a  second  verdict  and  judgment  against  Gleason. 
Pinney  then  brought  a  writ  of  error  from  the  judgment  of 
the  Supreme  Court,  reversing  the  original  judgment  in  the 
Common  Pleas,  and  awarding  a  venire  de  novo. 
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A  motion  to  dismiss  the  imrit  of.  error^  was  now  made  to 
the  Court  of  Errors  on  this  state  of  facts,  but  the  court  held 
that  Pinney  had  a  right  to  his  writ  of  error  to  the  judgment 
of  the  Supreme  Court,  and  that  his  going  to  trial  upon  the 
rule  in  the  Common  Pleas,  was  no  waiver  of  his  right  to 
bring  error,  and  the  motion  to  dismiss  his  writ  of  error  was 
denied. 

And  per  Jones,  Chancellor.  "  A  reversal  of  the  judgment 
in  the  Supreme  Court,  will  be  a  reversal  of  all  the  conse- 
quent proceedings  including  those  in  the  Common  Pleas, 
upon  the  venire  de  novo.^*    Accordingly, 

This  cause  on  the  writ  of  error  to  that  judgment  of  the 
Supreme  Court  was  brought  to  argument  before 

The  Court  of  Errors,  on  the  question  as  to  the  rule  of  dama> 
ges,  and  the  court  held  that  the  measure  of  damages  for  non- 
payment of  the  note  was  the  sum  specified  in  the  note  and 
not  the  value  of  the  salt  on  the  day  specified  for  the  delivery 
or  payment* 

And  the  judgment  was  reversed. 


DEED. 


Jackson  ex  dem.  Erwin  v.  Moore,  4  Wend.  5S. 

In  S.Ct.  6C0W.7O6. 

Deed;  Construction  of  Grant;  Boundaries  and  Descrip- 
tion; Evidence, 

This  was  an  action  of  ejectment,  and  the  case  arose  upon 
the  construction  to  be  given  to  a  conveyance  of  two  certain 
tracts  of  land  described  as  follows:  "Two  tracts  or  parcels 
of  land  lying,  &^c.,  being  township  No.  3,  &c. ;  also  town- 
ship No.  4,  &c. ;  to  be  6  miles  square,  and  containing  23,040 
acres  each,  and  no  more^  &c."  The  two  tracts  referred  to 
were  in  fact  6  by  8  miles  in  size. 

The  Supreme  Court  held,  that  the  whole  6  by  8  miles  in 
each  tract  passed  to  the  grantee  by  this  conveyance.  The 
couxi  considered  Xhe  description  of  the  parcels  as  a  mere  ref- 
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erence  to  or  designation  q{  the  premises  intended  to  be  con- 
veyed,  and  that  in  the  description  by  the  boundaries,  or  num- 
ber of  the  lot,  or  other  certain  designation,  ihe  mention  of 
the  quantity  in  addition  must  be  taken  to  be  mere  description, 
there  being  no  express  covenant  that  the  land  contains  that 
quantity ;  and  the  quantity  being  the  least  certain  part  of  the 
description,  must  yield  to  boundaries,  or  the  number  of  the 
lot,  or  other  more  certain  description ;  that  effect  should  be 
given,  if  practicable,  to  every  part  of  the  description ;  that 
if  the  thing  intended  to  be  granted  appear  clearly  from  any 
part  of  the  description,  and  other  circumstances  not  applica- 
ble, are  mentioned,  the  grant  will  not  be  defeated,  but  the 
erroneous  part  will  be  rejected;  that  the  description  was 
noC  ambiguous  in  a  legal  sense,  so  as  to  be  a  subject  of  ex- 
planation from  extrinsic  evidence. 

It  was  also  held  by  the  Supreme  Court,  that  the  acts  of  a 
portiou  of  the  grantees,  tenants  in  common,  in  locating  land 
under  a  deed,  will  not  affect  their  co-tenants,  unless  it  appear 
that  the  latter  sanctioned  the  acts  in  some  way  or  manner. 
Also  held  by  Che  Supreme  Court,  that  the  court  will  not  pre- 
sume a  grant  for  the  purpose  of  quieting  ancient  possession. 

But  the  Court  of  Errors  reversed  the  judgment  of  the  Su- 
preme Court,  on  the  ground  that  it  was  the  manifest  inten- 
tion of  the  parties  that  the  townships  should  be  but  ^-'six 
miles  square,  and  contain  twenty-three  thousand  and 
forty  acres,  and  no  moreJ'  The  court  held  therefore,  that 
the  township  should  be  re-surveyed,  and  a  correction  made 
of  the  boundaries,  so  as  to  reduce  each  township  to  6  miles 
square,  and  to  tho  contents  specified  in  the  deed. 

It  was  also  held,  that  the  grantees  would  have  a  right  of 
election  to  locate  their  grant  in  any  part  of  the  two  townships 
as  surveyed  at  the  date  of  the  deed,  the  only  restriction  being 
to  locate  in  a  square  form. 

Judgment  unanimously  reversed. 

The  Chancellor  in  delivering  his  opinion,  observes  that 
'Uhe  judges  of  the  Supreme  Court  appear  to  have  supposed 
the  verb  ^  to  be^  as  having  been  inserted  instead  of  the  parti- 
ciple *  beingi  by  the  conveyancer,  who  copied  the  description 
from  one  in  existence  before  the  townships  were  surveyed." 

The  Chancellor  denies  the  right  of  that  court  to  resort  to 
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such  evidence  to  ascertain  the  meaning  of  words,  which  are 
clear  and  positive  on  the  face  of  the  deed. 


Van  Wyck  v.  Wright  and  Johnson,  18  Wend.  167. 

Case  not  reported  in  Supreme  Court,  but  opinion  of  that  court  by  Nelson,  J., 
18  Wend.  162-4.  See  also  Jaeluon  ex  dem.  Jokfuon  r,  Tallmadge,  4 
C«w.  450,  post  128. 

D^ed ;  Map  ;  Survey  under  Authority  of  Surveyor  Gen- 
eral ;  Practical  Locations  or  Land  Marks. 

Ejectment  by  Van  Wyck  against  Wright  and  Johnson, 
for  a  tract  of  land  in  Tompkins  county.  Both  parties  claimed 
title  to  the  land  in  question  under  Robert  C.  Johnson,  grantee 
of  Greenleaf,  the  original  patentee  from  the  state ;  the  plain- 
tiff claiming  the  disputed  tract  as  grantee  of  the  southwest 
quarter  section,  an4  the  defendant  fts  grantee  of  the  north*- 
west  quarter  section  of  township  No.  10.  The  defendant 
claimed  title  underhis  deed,  according  to  the  line  on  the  map 
filed  in  the  Surveyor  Generars  office,  by  whose  authority  the 
town  and  section  lines  were  run,  and  the  map  made  and  filed 
in  his  office  in  1791.  The  plaintiff  claimed  to  recover  the 
disputed  tract  according  to  a  line  actually  run  by  a  sub-sur- 
veyorj  acting  under  the  orders  of  the  Chief  Surveyor,  em- 
ployed by  the  Surveyor  General.  The^ub-surveyor,  and 
his  assistants  under  these  directions,  proceeded  to  survey  the 
lines  of  the  township  No.  10,  and  its  sections,  but  instead  of 
pursuing  the  lines  as  given  to  them,  proceeded  some  forty 
chains  further  on  the  north  course  than  they  should  have 
done.  The  mistake  having  been  discovered  by  the  surveyor 
after  a  part  of  the  section  line  had  been  thus  run,  and  the 
trees  marked  and  blazed,  (fcc,  the  Chief  Surveyor  sent  orders 
to  Sabin  the  deputy,  to  correct  the  line  as  run,  and  to  con- 
form  it  to  the  proper  course.  Sabin,  instead  of  going  back 
to  the  point  of  departure  beyond  the  true  line,  made  an  off- 
set from  the  line  as  he  had  run  it  already,  to  the  true  line, 
and  then  proceeded  to  run  and  mark  the  residue,  according 
to  the  map  in  the  Surveyor  General's  office.  That  map  was 
^ade  .out  upon  the  supposition  that  the  whole  line  had  been 
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run  correctly.  This  produced  a  difference  between  that  part 
of  the  line  on  the  map,  and  the  actual  line  as  marked  on  the 
land.    This  plat  constituted  the  land  in  question. 

In  the  year  1799,  Robert  C.  Johnson,  who  had  become 
the  grantee  of  the  township  by  conveyance  from  Greenleaf, 
was  apprised  oT  this  mistake  by  a  surveyor  named  Pumpelly, 
who  then  under  Johnson's  directions  proceeded  to  run  out 
the  true  line  according  to  the  map,  and  to  obliterate  the  old 
one.  In  1806  or  1807,  a  tenant  took  possession  up  to  the 
map  line,  under  title  derived  from  a  son  of  Johnson.  Van 
Wyck,  who  claimed  according  to  the  actual  Sabin  line,  un- 
der a  deed  from  Johnson,  before  the  correction  was  made, 
some  time  after  commenced  an  action  of  ejectnient  against 
the  tenant,  which  resulted  in  a  verdict  in  favor  of  the  tenant. 
The  disputed  line  however  remained  unsettled,  and  tenants 
from  1806  or  '7,  occupied  part  of  the  tract,  claiming  title. 
Van  Wyck,  however,  after  the  termination  of  his  action  of 
ejectment,  gave  directions  to  his  agent  not  to  sell  any  more 
lands  north  of  the  map  line,  and  for  several  years  previous^ 
did  not  pay  the  taxes  on  the  land.  In  1820,  Wriglit,  one  of 
the  defendants,  having  entered  into  possession  of  part  of  lot 
No.  46,  (as  claimed  by  Vtfn  Wyck,)  and  occupying  it  to  the 
map  line.  Van  Wyck,  in  1830,  commenced  this  suit  against 
him.  His  landlord,  Johnson,  the  other  defendant,  became  a 
party  to  defend  the  suit. 

At  the  trial,  the  counsel  for  the  plaintiff  desired  the  judge 
to  charge  the  jury  that  <'  the  actual  marked  lines  on  the  land, 
and  not  the  map,  must  control  in  the  decision  of  the  case,"  but 
the  judge  declined  so  to  do,  and  charged  that  ''if  the  line 
run  by  Pumpelly,  (the  map  line,)  was  a  mere  continuation 
of  the  Sabin  line,  from  the  jog  or  offset,  it  was  the  same 
thing  as  if  it  had  been  run  or  continued  by  Sabin  himself, 
and  would  then  be  true  line,  and  control  the  parties  in  this 
suit."  Exception  and  verdict  for  defendant  according  to  the 
charge.    On  motion  for  a  new  trial. 

The  Supreme  Court  refused  a  new  trial.  Nelson,  J.,  deliv- 
ering the  opinion  of  the  court,  (see  18  Wend.  162-4,)  says, 
"without  going  into  a  minute  examination  of  the  facts  dis- 
closed in  this  case,  it  is  entirely  clear  that  the  line  claimed 
by  the  plaintiff  to  be  the  true  east  and  West  line^  between  the 
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quarter  sections  of  township  No.  10,  was  originally  run  and 
marked  through  mistake,  and  was  obliterated  and  abandoned 
when  the  mistake  was  discovered." — "  But  it  is  said  that  the 
(Sabin)  line  is  clear  and  perfect  through  the  sections  of  lot 
]S^o.  10,  and  that  the  purchasers  of  these  sections  are  bound 
by  it ;  though  as  a  line  dividing  east  and  west  this  tier  of 
townships  on  the  tract,  and  for  which  purpose  it  was  run, 
it  was  also  abandoned. 

"  It  wa^  not  understood  or  believed  at  the  trial  of  Jackson 
V.  Johnson,  4  Cow.  450,*  that  this  line  of  itself  was  conclu- 
sive upon  the  parties,  nor  is  any  such  opinion  intimated  or 


*  By  the  case  ofJaekaon  v.  Johngont  4  Cow.  450,)  as  cited  above  by  Justice 
Nelson,  is  meant  the  case  there  reported  under  the  correct  title  of  Jackson  ex 
dera.  Johnson  and  othera  v.  Tallmadge,  4  Cow.  450.  The  same  question  on 
the  same  facts,  in  substance  there  arose. 

That  was  an  action  of  ejectment  by  Johnson,  the  defendant  in  this  case,  to 
recover  a  part  of  the  same  disputed  premises  against  a  defendant  claiming- 
imder  the  ground  line.  The  cause  was  tried  in  1823,  before  Nelson,  Circvit 
Judge,  who  then  charged  the  jury  in  favor  of  the  ground  line  and  against  the 
map  line,  and  the  jury  found  a  verdict  for  the  defendant  On  the  motion  for 
a  new  trial,  the  following  opinion  was  delivered  by 

'*  Savage,  Ch.  J.,  who  after  stating  the  facts,  adverted  to  and  relied  on 
Jackson  v.  Freer,  (17  J.  R.  31.)  He  said  the  question  there  as  stated  by 
Spencer,  Ch.  J.,  was  "  which  shall  prevail,  the  actual  location  of  the  lots  on 
the  ground,  by  marking  and  numbering  trees  at  the  corners,  and  by  marking 
the  lines  of  the  lots  ?^-or,  the  courses  and  distances  which  the  map  represents 
the  lots  as  entitled  to?"  The  court  decided  in  favor  of  the  actual  location. 
The  survey  was  considered  as  the  act  of  the  parties,  though  made  by  the  agent 
of  the  Surveyor  General,  as  in  this  case.  In  Jackson  v.  Ogden,  (7  J.  R. 
241,)  it  was  said  that  where  the  map  and  survey  do  not  agree,  a  practical  loca- 
tion, acquiesced  in,  is  entitled  ^o  great  weight 

<'In  this  case,  the  evidence  of  acquiescence  in  the  location  by  the  lesson  of 
the  plaintiff,  was  not  very  conclusive ;  and  further  testimony  on  it  might  have 
been  satisfactory.  Such  was  offered  after  the  counsel  had  commenced  sum- 
ming up,  but  rejected.  It  was,  doubtless,  discretionary  with  the  judge  to  re- 
ceive or  reject  it ;  and  I  can  not  say  that  his  discretion  was  not  properly  exer- 
cised. From  the  case  as  it  stands,  I  think  a  new  trial  should  be  refused." 
New  trial  denied. 


O"  It  is  believed  that  the  learned  reader  who  shall  attentively  examine  the 
facts  and  circumstances  of  the  foregoing  case,  and  the  cases  of  Jackson  v. 
Hunter,  I  J.  R.  495  ;  Jackson  v.  Cole,  16  id.  257  ;  and  Jackson  v.  Freer,  17 
id.  29  ;  will  hesitate  before  he  assents  implicitly  to  the  conclusions  of  the  Chan- 
cellor in  Van  Wyck  v.  Wright  and  Johnson.    In  one  thing  he  is  most  cer- 
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expressed  by  the  Chief  Justice  at  bar.  It  was  decided  upon 
the  ground  frequently  considered  and  approved  by  this  court, 
that  where  the  marked  line  has  been  erroneously  run,  and 
the  one  on  the  map  and  in  the^eZd  book  is  correct,  and  there 
has  been  an  actual  location  and  possession  for  years,  accord- 
ing to  the  ground  line,- acquiesced  in  by  the  adjoining  own- 
ers, the  latter  shall  not  be  allowed  even  to  correct  the  line, 
and  thereby  break  up  «uch  line  and  deprive  the  party  of  his 
improvements,  and  this  principle  aside  from  any  other,  is 
conclusive  against  the  plaintiff.  For,  if  a  location  and  pos- 
session acquiesced  in  for  years,  upon  an  erroneous  line  of 
marked  trees,  will  prevail  over  the  true  one  given  by  the 
map  and  field  book,  can  it  be  pretended  that  a  like  possession 
and  acquiescence  according  to  the  true  line  of  the  map  and 
field  book,  will  not  prevail  over  an  erroneous  ground  line. 
The  defendant,  Wright,  has  been  in  possession  upward  of 
12  years  under  this  line."  A  new  trial  was  accordingly  de- 
nied, and  the  plaintiff  now  brought  error. 

The  Court  of  Errors  reversed  the  judgment  of  the  Supreme 
Court,  Walworth,  Chancellor,  delivering  the  only  opinion 
reported.  He  says,  in  the  course  of  it,  after  stating  that  the 
only  important  question  in  the  case  is :  "  Whether  the  deed 
from  Robert  C.  Johnson,  to  Suydam,  (in  1795,)  from  whom 
the  plaintiff  derives  title,  conveyed  the  southwest  quarter  of 
township  No.  10,  as  the  same  was  actually  run  and  marked 
upon  the  land  at  the  time  of  conveyance^  or  only  conveyed 
it  as  it  would  have  been  run  if  Sabin  had  run  the  line  back 
from  where  he  made  the  offset,  &\  miles  west  of  this  sec- 
tion ?" 

"  What  would  be  the  first  legal  resort  of  the  grantee  (Suy- 


tainly  miBtaken.  He  asserts  that  the  case  of  Jackson  v.  Hunter  was  overruled 
in  the  case  of  Jackson  v.  Cole,  But  is  this  so  7  Let  Spencer,  Ch.  J.,  who 
delivered  the  opinion  of  the  court,  decide  the  question.  He  says,  (IS  3.  R. 
363,)  "  I  am  free  to  declare  that  upon  further  consideration,  I  am  satisfied 
that  the  opinion  delivered  in  Jackson  v.  Hunter ^  can  not  be  supported ;  and 
that  it  was  founded  upon  too  narrow  a  view  of  the  act ;  (act  in  relation  to  mi- 
litary lands  of  6th  April,  1790.)  I  am  not  authorized  to  say  that  my  brethren 
fully  and  explicitly  renounce  the  opinion  delivered  in  Jackson  v.  Hunter^ 
though  I  understand  them  to  incline  to  consider  it  incorrect.  They  do  not 
consider  this  case  as  requiring  them  expressly  to  overrule  that  case.^' 

17 
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dam)  and  those  claiming  under  him,  to  ascertain  and  locate 
the  premises  thus  granted  ?  Certainly  it  was  to  ascertain  if 
the  two  quarter  sections  granted  were  actually  run  out  and 
marked  or  located  upon  the  land  at  the  time  of  the  convey- 
ance, bounded  in  the  manner  described  in  the  deed.  And 
certainly  there  can  be  no  doubt  whatever,  that  if  the  purcha- 
ser had  gone  to  the  land  at  the  time  he  took  the  conveyance, 
or  before,  and  such  is  the  legal  presumption  as  to  the  location 
calls  in  the^deed,  he  would  have  found  every  quarter  or  sec- 
tion adjoining  the  two  conveyed  to  him  actually  located  on 
the  land,  and  those  on  the  north  and  east  and  West,  with 
their  corners  distinctly  marked  on  the  Sabin  line." — "It 
would  have  been  necessary  for  him  to  travel  6J  miles  from 
the  lands  granted  to  him,  to  have  found  the  obliterated  cor- 
ner upon  the  north  line  of  No.  6,  even  if  he  had  had  an  inti. 
mation  that  there  was  a  mistake.  Such  a  constructive  notice 
of  a  mistake  it  would  be  very  unreasonable  to  enforce  against 
the  settlers  in  a  new  country." — ''Again;  this  quarter  or 
section  had  been  actually  subdivided  into  lots  bounding  upon 
the  Sabin  line  before  the  conveyance  to  Suydam."  "  The 
other  undivided  half  of  this  section  was  conveyed  to  the 
plaintiffs  with  express  reference  to  it." 

Judgment  reversed  12  to  6. 


Child  and  others  v.  Starr  and  others,  4  Hill,  369,  383. 

la  S.  Ct.  20  Wend.  149. 

Boundaries ;  Riparian  Owner  of  Lands. 

Ejectment.  The  Supreme  Court  held,  in  this  case,  where 
in  the  conveyance  of  premises  situated  on  the  bank  of  a  river 
7iot  navigable,  the  lines  are  stated  to  run  from  one  of  the  cor- 
ners of  the  lot  to  the  river  and  thence  along  the  shore  of 
said  riter  to  a  certain  street  the  grantee  takes  adfilum  aquce. 
Justice  Bronson,  dissentiente. 

The  Court  of  Errors  held,  that  no  part  of  the  bed  of  the 
river  passed  under  the  conveyance,  but  that  the  grantee  took 
only  to  low  water  mark. 

Walworth;  Chancellor,  delivered  an  opinion  for  reversal 
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"  The  decision  of  a  majority  of  this  court  in  the  case  of 
The  Canal  Appraisers  y.  The  People,  ex.  rel.  TibbitSj  (17 
Wend.  590,)  although  put  upon  other  grounds  by  some  of 
the  members  who  voted  for  a  reversal  of  the  judgment  of 
the  Supreme  Court,  cast  a  shade  of  doubt  upon  the  question, 
whether  the  common  law  rule  prevailed  here  as  to  the  con- 
struction of  conveyances  of  lands  bounded  by  or  upon  a 
river  or,  stream  above  tide  waters.  That  doubt,  however,  is 
probably  removed  by  the  recent  decision  of  this  court  in  the 
case  of  The  Commissioners  of  the  Canal  Fund  v.  Kemp- 
shall,  (26  Wend.  404,)  in  which  the  judgment  of  the  Su- 
preme Court  in  favor  of  the  riparian  owner  was  unanimous- 
ly affirmed.  The  common  law  rule  as  I  undersand  it,  is 
that  the  riparian  proprietor  is  prima  facie  the  owner  of  the 
alveus  or  bed  of  the  river  adjoining  his  land,  to  the  middle 
or  thread  of  the  stream ;  that  is,  where  by  the  terms  of  his 
grant,  he  does  not  appear  to  be  limited.  It  appears  to  me 
equally  clear,  that  the  grant  is  restricted,  where  it  is  bound- 
ed by  the  shore  of  the  river,  as  in  the  present  case. 

Judgment  reversed;  for  reversal  11,  for  affirmance  10. 


CoNSTANTiNE  V.  Van  Winkle,  6  Hill,  177. 

In  S.  Ct  1  HiU,  240. 

« 

Deed  by  Husband  and   Wife  of  Wift^s  Estate  ;  Acknowl-^ 

edgment  of  Wife. 

Ejectment  by  Van  Winkle  in  the  court  below. 

The  defendant  Constantine  claimed  the  premises  in  con- 
troversy, by  virtue  of  a  deed  executed  in  May,  1760,  by  John 
Van  Winkle  and  Jane  his  wife,  to  one  J.  V.  W.  from  whom 
he  derived  title.  The  property  belonged  to  Jane  the  wife ; 
the  deed  was  witnessed  by  two  witnesses,  but  did  not  appear 
to  have  been  acknowledged  in  any  form  by  either  of  the 
grantors.  The  possession  of  the  premises  had  been  ever 
since  1760,  either  in  the  grantee,  or  those  claiming  under 
him  as  owners.  The  plaintiff  claimed  title  by  a  deed  exe- 
cuted in  1811,  as  heir  at  law  of  one  quarter,  and  by  viitue 
of  a  deed  from  his  sister  of  her  share. 
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Jane  the  wife  died  in  1796,  and  her  husband  in  1816.  The 
suit  was  brought  in  1831. 

The  Superior  Court  charged  the  jury  that  the  deed  of  1760 
was  not  sufficient  to  pass  the  estate  of  Jane  the  wife,  and 
that  the  grantee  and  those  claiming  under  him  acquired 
nothing  under  it  but  the  life  estate  of  the  husband.  The 
court  further  charged  that  the  deed  of  the  sister  of  her 
share  was  not  void  by  reason  of  adverse  possession.  Ex- 
ception.   Verdict  for  plaintiffs  for  one  half  of  the  premises. 

The  Supreme  Court  affirmed  the  judgment. 

The  Court  of  Errors  however  held,  that  by  an  ancient 
usage  in  the  colony  of  New  York,  existing  independent  of 
any  statute,  a  feme  covert  might,  in  conjunction  with  her 
husband,  convey  her  interest  in  real  estate  by  deed,  without 
resorting  to  the  common  law  mode  of  fine  and  recovery. 
2.  That,  as  the  deed  was  given  by  husband  and  wife  in 
1760  to  a  purchaser  in  good  faith  and  for  a  valuable  consid- 
eration, the  wife  being  then  seized  in  fee  in  her  own  right, 
and  it  appearing  that  the  purchaser  was  in  possession  at  the 
time  of  the  passage  of  the  act  of  February  16,  1771,  "  to 
confirm  certain  ancient  conveyances,  <fcc.,"  the  deed  was 
valid  and  operative  as  against  those  claiming  under  the  wife, 
though  she  had  never  acknowledged  it  in  any  form. 

It  was  also  held,  that  the  deed  which  after  describing  the 
husband  and  wife  as  parties  of  the  first  part,  stated  that 
he  by  and  with  the  voluntary  consent  of  his  wife,  and  for 
the  consideration  of  the  sum,  &c.,  to  him  in  hand  paid, 
granted,  &c.,  all  the  estate  of  them  the  said  husband  and 
wife,  &c.,  and  afterwards  a  clause  by  which  "  the  said  J. 
and  his  said  wife,  do  grant,  &c.,  peaceably  and  quietly,  &c., 
to  enjoy  forever,^'  although  informal  and  inartificial,  contained 
sufficient  granting  words  to  convey  the  fee  simple  of  the  es- 
tate, and  at  this  late  period,  it  ought  not  to  be  set  aside  for 
mere  informality. 

The  court  expressed  no  opinion  as  to  the  validity  of  the 
deed  of  the  sister  during  an  alleged  adverse  possession. 

Judgment  unanimously  reversed^  21  for  reversal. 
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,  Barheydt  v.  Barheydt,  20  Wend.  576. 

Not  reported  in  Chancery. 

Devise;  Fee  Simple. 

In  this  case,  the  Chancellor  held,  that  an  estate  devised  to 
a  grandson  of  the  testator,  without  any  words  of  limitation, 
to  create  a  fee,  gave  only  a  life  estate,  and  that  devises  to  the 
sons  of  the  testator  of  lands,  with  directions  to  the  son  to 
pay  certain  legacies  out  of  said  estate,^^  gave  only  a  life  es- 
tate to  the  son  send  grandson. 

The  Court  of  Errors  held,  that  the  devise  "  of  the  upper  half 
of  a  farm"  to  a  son  of  the  testator,  and  of  the  "  lower  part 
of  the  same  farm  to  a  son  of  such  son"  then  living,  without 
words  of  perpetuity  in  the  devise  to  either,  but  with  a  condi- 
tion annexed  that  the  son  shall  pay  certain  legacies  to  his 
brothers  and  sisters,  gives  a  fee  by  implication  as  well  to  the 
grandson  as  the  son. 

Chief  Justice  Nelson,  who  alone  delivered  an  opinion  in 
this  case,  announced  the  following  conclusions.  1.  That 
the  legacies  were  a  personal  charge  upon  the  testator's  son 
John,  inasmuch  as  the  life  estate  might  be  insufficient,  and 
he  W£S  to  pay  it  out  of  the  estate  at  all  events ;  and  there- 
fore must  take  the  fee. 

2.  That  he  is  made  personally  liable  in  respect  to  the 
whole  of  the  farm  devised — by  the  terms  of  the  will — "said 
estate,"  referring  to  the  whole. 

3.  That  each  devisee  must  take  a/e^,  in  order  to  enable 
the  father  to  discharge  the  duty  imposed  upon  him  by  other 
portions  of  the  will,  namely  the  payment  of  the  legacies  as 
they  are  charged  upon  both  interests  devised. 

The  decree  of  the  Chancellor  was  accordingly  reversed  ; 
all  the  members  of  the  court  with  one  exception  concurring 
in  the  opinion  of  the  Chief  Justice. 


/ 
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Cutter  v.  Doughty,  23  Wend.  513. 

In  S.  Gt.  7  Wend.  305. 

Devise;  Cojistructiofi, 

The  first  clause  of  a  will  after  giving  the  testator's  wife  a 
life  estate  in  his  farm,  proceeded  thus:  "after  her  death  I 
give  to  my  grand  children  and  to  their  heirs  forever,  my 
said  farm,  as  follows,  to  wit,  to  the  children  of  my  step 
daughter,  M.,  lot  No.  1 ;  to  the  children  of  my  daughter  S., 
lot  No.  3;"  and  then  providing  for  the  children  of  three 
other  daughters  in  the  same  way ;  the  last  clause  was  in 
these  words :  "  It  is  my  further  will,  that  in  case  of  the  death 
of  any  of  my  said  children,  or  my  said  step  daughter,  with- 
out lawful  issue,  the  share  or  portion  of  my  estate  M'hich  by 
this  my  will  would  have  gone  to  such  issue,  be  equally  di- 
vided among  the  survivors  of  my  children  or  grand  chil- 
dren, in  the  same  proportion  as  herein  before  mentioned." 

The  Supreme  Court  held,  that  though  in  the  devise  of  the 
property,  the  testator  denominated  the  children  of  his  step 
daughter  his  grand  children,  his  naming  them  so  in  the 
clause  devising  the  property,  did  not  entitle  them  to  claim, 
under  the  la^t  clause  of  the  will,  a  portion  of  the  share  of 
one  of  the  daughters  of  the  testator,  on  her  dying  without 
issue.    But 

The  Court  of  Errors  held,  that  the  term  "^rand  children^ 
in  this  clause,  embraced  the  children  of  his  step  daughter 
also,  he  having  virtually  declared  such  to  be  its  meaning  in 
the  first  clause. 

Judsfment  reversed  13  to  11. 


Spraker  V,  Van  Alstyne,  18  Wend.  200. 

In  S.  Ct.  13  Wond  5S2. 

Devise;  Estate;  Legacy  charged  on  Real  Estate. 

In  this  case,  the  Supreme  Court  held  as  follows : 
*'  A  devise  of  lands,  (before  the  R.  Stat.,)  where  there  are 
no  words  of  perpetuity,  gives  only  a  life  estate]  and  a  fee 
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will  not  heimplied  from  a  direction  to  the  devisee  to  pay  the 
debts  of  the  testator,  where  such  a  direction  is  not  made  a 
condition  to  the  devise,  or  declared  a  personal  charge  upon 
the  devisee.  A  plaintiff  in  ejectment  may  recover  a  less  es- 
tate than  he  claims  in  his  declaration,  and  a  verdict  may  be 
rendered  in  his  favor  for  an  undivided  part,  ahhough  in  his 
declaration,  he  claims  the  whole  of  certain  premises. 

On  a  writ  of  error  to  the  Court  of  Errors,  the  judgment 
was  reversed,  and  that  court  held  as  follows: 

Where  a  testator  devised  lands  to  two  of  his  sons,  without 
words  of  perpetuity,  but  directed  them  to  pay  all  his  debts; 
disposed  of  all  his  household  goods  and  moveable  effects  to 
his  wife,  and  created  no  estate  in  remainder  as  to  the  prop- 
erty devised  to  his  sons ;  and  where,  from  the  tenor  of  the 
instrument,  it  was  manifest  that  the  testator  intended  to  dis- 
pose  of  his  whole  estate.  It  was  held  that  the  charge  upon 
the  sons  was  personal,  and  that  by  necessary  implication, 
th^y  took  a  fee  in  the  premises  devised  to  them,  although  in 
other  devises  in  the  same  will,  words  of  perpetuity  were 
used. 

"It  is  manifestly  the  intention  of  the  testator  that  the 
devisee  shall  pay  debts  or  other  charges,  in  respect  to  the 
lands  devised  to  him,  and  not  mert  ly  that  he  shall  pay  such 
debts  or  charges  out  of  the  income  or  prtjits  of  the  land  de- 
vised, the  charge  is  personal  upon  the  devisee,  and  he 
takes  a  fee  by  implication,  although  the  devise  be  without 
words  of  perpetuity. 

"  Personal  property,  specifically  bequeathed,  and  not  as  a 
mere  residuum,  is  not  the  primary  fund  for  the  payment  of 
debts,  if  by  the  same  will,  lands  are  given  to  ihe  sons  of  the 
testator,  who  are  directed  to  pay  his  dtbts ;  to  exonerate  the 
personal  property  in  such  a  case,  it  is  not  necessary  that 
there  should  be  express  words  of  exoneration." 

21  for  reversal,  none  for  affirmance. 
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Moore  v.  Lyon,  25  Wend.  119, 

Not  reported  in  Court  below. 

Devise;  Estate. 

Ejectment. 

In  a  devise  of  real  estate  to  "  M.  for  life,  and  from  and 
after  her  death  to  her  three  daughters  by  name,  "  or  to  the 
survivors  or  survivor  of  them,  their  heirs,  &c.,  forever,"  &c. 
(See  opinion  of  Nelson,  Ch.  J.,  25  Wend..  120.) 

The  Supreme  Court  held,  that  the  remainders  to  the  chil- 
dren of  M.,  were  not  vested,  but  contingent,  as  they  went  to 
the  survivors ;  and  who  this  might  be  was  uncertain. 

Per  Nelson,  Ch.  J.  The  counsel  for  the  defendant  cpn- 
cedes  the  case  to  the  plaintiff,  unless  he  can  maintain  that 
the  clause  of  survivorship  referred  to  the  event  of  the  death 
of  the  testator.  Such  con  lusion  would  conflict  with  the 
plain  intent  of  the  will.  The  premises  were  given  to  M., 
for  life,  and  after  her  decease  to  the  three  daughters,  the  sur- 
vivor or  survivors  of  them,  clearly  referring  to  the  event  of 
her  death;"  and  that  court  gave  judgment  accordingly.    But 

The  Court  of  Errors  held,  (the  President  of  the  Senate, 
the  Chancellor,  and  Senator  Verplanck,  delivering  opinions 
in  favor  of  reversal,)  that  the  children's  estate  in  remainder, 
was  a  vested  interest  at  the  death  of  the  testator,  and  that 
therefore,  though  at  the  death  of  the  tenant  for  life,  but  one 
of  them  be  surviving,  he  takes  only  one  third  of  the  estate 
and  the  heirs  at  law,  of  the  two  others,  (they  being  surviving 
at  the  death  of  the  testator,)  take  the  residue  between  them ; 
that  the  words  of  survivorship  relate  to  the  death  of  the  tes- 
tator and  not  to  the  death  of  the  tenant  for  life,  unless  from 
other  parts  of  the  will  it  be  manifest  that  the  intent  of  the 
testator  was  otherwise. 

Judgment  reversed  13  to  3. 
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KiP  V.  Van  Cortlandt  and  another.    In  C.  E.  7  Hill  346. 

In  S.  Ct.  1  Hill,  650. 

Devise;  Codicil. 

Ejectment. 

The  plaintiff  in  error  was  the  tenant  of  P.  G.  Van  Wyck, 
the  residuary  devisee  of  General  Philip  Van  Cortlandt,  and 
the  defendants  in  error  were  two  of  his  four  heirs  at  law> 
and  claimed  the  moiety  of  the  premises,  as  a  part  of  the  real 
estate  of  General  Philip,  not  disposed  of  by  his  will.    P.  G. 
Van  Wyck  claimed  the  whole  under  the  residuary  clause  in 
the  will.    The  original  will  was  dated  in  1824,  when  the 
testator  and  his  brother  and  three  sisters  owned  the  premises 
as  tenants  in  common  in  equal  proportions.    But  subsequent- 
ly, and  before  making  the  codicil,  in  January,  1831,  he  pur- 
chased and  took  a  conveyance  from  his  brother  and  sisters  of 
their  shares,  and  died  seized  of  the  whole  in  fee.    By  the 
original  will  he  devised  his  interest  in  this  lot  to  his  brother 
and  sisters,  in  lieu  and  satisfaction  of  certain  claims  they 
might  have  or  had  upon  him  in  respect  to  his  receipts  from 
their  common  property.    By  the  codicil,  he  recited  this  clause 
of  his  will,  and  stated  that  he  had  subsequently  purchased 
most  of  the  land;  and  that  as  he  was  chargeable  with  alt 
the  debts  due  from  him  to  the  estate  of  his  father,  this  clause 
was  useless,  and  he  therefore  directed  such  clause  to  be  re- 
voked and  made  void  to  all  intents  and  purposes.    (Case  sta- 
ted by  Chancellor,  p.  348.) 
The  Chancellor  then  says : 

"  The  judgment  of  the  court  below  was  based  upon  the 
supposition,  that  the  revocation  of  this  clause  of  the  will  by 
the  codicil,  operated  as  a  republication  of  the  will,  so  as  to  give 
the  residuary  devisee  four  Jifths  of  the  lot  which  the  testator 
had  subsequently  purchased ;  but  that  the  striking  of  this  clause 
out  of  the  will,  by  the  direction  contained  in  the  codicil  to 
that  effect,  did  not  give  to  such  residuary  devisee  the  other 
fifth  which  the  testator  owned,  when  the  original  will  was 
executed." 

He  says  it  is  evident  that  this  decision  can  not  be  right. 
The  codicil)  he  holds,  operates  as  a  republication  of  the  will| 
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and  makes  the  will  speak  as  from  the  date  of  the  codicil,  and 
that  where  a  specific  devise  in  the  will  was  thus  revoked  by 
it,  without  making  any  other  disposition  of  the  property,  it 
will  in  general  pass  under  the  residuary  clause ;  and  such 
was  the  decision  of  the  court. 

The  Chancellor  observes  that  "  there  is  nothing  in  the  de- 
cision of  this  court  in  the  case  of  Vaii  Kleeck  v.  The  Dutch 
Church  of  New  York,  (20  Wend.  457,)  upon  the  effect  of 
republication  by  a  codicil  which  contradicts  the  general  rule 
that  it  makes  the  will  speak  as  of  the  date  of  the  codicil." 
Judgment  unanimously  reversed,  18  for  reversal. 


DISCOVERY. 


Archibald  McIntyre  and  others,  appellants,  v.  George 
W.  Mancius  and  James  Brown,  respondents.  On  ap- 
peal, 16  J.  R.  592-602. 

In  Ch.  3  J.  C.  R.  45. 

Discovery  to  aid  Defence  in  Suit  at  Law  ;   What  Neces- ' 
sary  to  State  in  Bill ;  Demurrer  to  Discovery. 

The  appellants  filed  their  bill  of  discovery,  in  July,  1817, 
against  the  respondents,  stating  in  substance  that  they,  with, 
out  interest  and  for  accommodation  of  Dow  and  Menzies, 
endorsed  for  them  their  note  for  $4,000  in  blank ;  that  the 
note  passed  to  the  defendant  Mancius,  as  his  property ;  that 
they  have  a  good  and  perfect  defence  to  the  note,  and  that 
the  other  defendant  Brown,  is  a  material  witness  for  them^ 
and  had  not  when  the  suit  was  brought,  and  has  not  now 
any  interest  in  the  note.  That  the  suit  has  been  brought 
by  Mancius  under  the  blank  endorsement,  in  the  name  of 
both  defendants,  B.  and  M.,  with  full  knowledge  of  the  ma- 
teriality of  Brown's  testimony,  and  with  the  sole  view  of  de- 
priving the  plaintiffs  (McIntyre  and  others)  of  his  testimony. 
That  there  are  facts  exclusively  in  his  knowledge,  which 
can  not  be  proved  aliunde,  and  that  Dow  and  Menzies  are 
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in30lvent.  The  defendants  demurred  to  the  bill  of  discov- 
ery, and  stated  as  special  causes  of  demurrer,  that  the  plain- 
tiff have  not  set  forth  the  nature  of  their  defence  at  law, 
and  do  not  show  that  the  discovery  sought  is  necessary  or 
would  be  material. 

The  plaintiffs  after  the  demurrer  was  put  in,  presented  a 
petition^  stating  these  facts,  and  that  it  was  unsafe  for  them 
to  proceed  to  trial  at  the  circuit,  withottt  the  discovery,  and 
praying  an  injunction. 

Kent,  Chancellor,  denied  the  injunction.  *'  There  is  not 
sufficient  set  forth  in  the  bill  to  entitle  the  plaintiffs  to  the 
aid  prayed  for.  The  nature  of  the  defence  at  law  ought  to 
have  been  stated.  For  anything  that  appears  on  the  bill, 
the  discovery  sought,  may  be  utterly  useless  or  frivolous,  or 
it  may  be  to  enable  the  defendants  at  law,  to  convict  the  plain- 
tiffs of  a  crime,  or  to  subject  them  to  a  forfeiture.  It  is  not 
improbable  that  the  defence  at  law  is  usury,  and  then  the  as- 
sistance of  this  court  would  be  obtained  without  a  previous 
offer  to  do  the  present  defendants  justice,  by  paying  the  sum 
equitably  due.  Tho  court  ought  not  to  compel  a  discovery 
when  the  object  of  it  is  kept  concealed.  On  that  single 
ground  then,  of  a  want  of  disclosure  by  the  bill  of  the  pur* 
pose  for  which  the  discovery  sought  is  to  be  used,  the  motion 
for  an  injunction  is  denied."    3  J.  C.  R.  45-46. 

The  demurrer  was  afterwards  brought  to  a  hearing  at  the 
September  term,  1818,  of  the  Court  of  Chancery,  when  the 
Chancellor  decreed  that  the  appellants  bill  should  be  dis- 
missed with  costs. 

From  this  decree  an  appeal  was  taken  to  this  court,  and 
after  argument  the  decree  of  the  Chancellor  was  reversed, 

Spencer,  Ch.  J.,  delivered  the  only  opinion.  He  says; 
"If  this  were  a  bill  of  discovery  in  the  ordinary  sense,  I 
should  entertain  no  doubt  but  that  the  demurrer  was  well 
founded.  It  is  a  bill  to  discover  whether  Brown,  who  is  al- 
leged to  be  a  material  witness  for  the  appellants  on  the  trial 
of  the  suit  at  law,  has  not  been  made  a  party  collusively, 
without  having  any  interest  in  the  subject  matter  of  the 
suit,  and  for  the  purpose  of  depriving  the  appellants  of  the 
benefit  of  his  testimony.  In  this  view,  it  is  a  case  of  the 
first  impression  and  novelty,  and  it  must  be  examined  and 
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decided  upon  general  principles,  and  analogies  drawn  from 
adjudged  cases." 

"  As  a  general  rule,  a  bill  of  discovery  must  state  the  mat- 
ter in  relation  to  which  the  discovery  is  sought,  the  interest 
of  the  party,  with  the  right  to  require  the  discovery."  He 
thus  states  the  points. 

<'  Does  the  bill  in  this  case  sufficiently  state  the  appellants' 
case,  the  nature  of  the  defence  proposed  to  be  aided  by  the 
discovery  sought ;  and  will  the  respondents  be  exposed  to 
a  criminal  prosecution  or  penalty  if  they  answer  the  interro- 
gations of  the  bill  affirmatively,  and  is  the  discovery  mate- 
rial? 

'^  In  the  present  case,  no  facts  are  required  to  be  answered 
to,  which  would  be  evidence  in  the  trial  at  law ;  for  admit- 
ting that  Mancius  alone  paid  the  consideration  for  the  trans- 
fer of  the  note,  and  that  Brown  had  no  kind  of  interest  in  it, 
this  would  not  defeat  the  suit  at  law.  It  might  still  be  pros- 
ecuted in  their  joint  names,  and  Brown  be  merely  a  trustee 
in  part  for  Mancius.  For  all  the  purposes  of  the  discovery 
sought,  the  bill  is  full  and  ample  ]  the  appellants  seek  to  have 
Brown  as  a  witness  for  them  at  law,  on  the  ground  that  he 
has  been  wrpngfuUy  made  a  party,  without  any  interest  in 
the  suit,  and  to  deprive  them  of  the  benefit  of  his  testimony, 
and  in  that  view,  as  they  ask  for  no  facts  to  be  used  as  evi- 
dence on  the  trial,  it  was,  I  apprehend,  enough  to  allege  gen- 
erally, that  they  had  a  defence,  of  which  the  respondents 
sought  to  deprive  them,  by  incapacitating  their  witness  from 
testifying  by  the  contrivance  of  making  him  a  formal  party 
on  the  record. 

<<  It  was  urged  that  the  discovery  might  be  for  the  purpose 
of  proving  by  the  testimony  of  Brown,  that  the  note  was 
given  for  an  usurious  consideration  ;  but  no  part  of  the  bill 
leads  to  any  such  inquiry,  and  we  are  not  at  liberty,  on  vague 
conjecture,  to  presume  any  such  defence.  If  Brown  has 
been  joined  as  a  party  to  the  suit  at  law,  without  any  inter- 
est in  the  subject,  :and  for  the  express  purpose  of  depriving 
the  appellants  of  his  evidence,  it  would  in  my  opinion  form 
no  objection  to  the  discovery  sought  for,  that  Brown  might 
prove  the  note  usurious."  As  to  this  point  he  cites  the  case 
of  the  Earl  of  Suffolk  v.  Cfreen  and  others,  1  Atk.  449, 
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where  Lord  Hardwicke  said,  "  a  man  may,  ia  many  cases, 
bring  a  bill  to  perpetuate  testimony,  where  he  can  not  bring 
a  bill  for  relief  without  waiving  the  penalty.'' 

''  If  the  facts  turn  out  to  be  as  alleged,  that  the  respondents 
have  made  Brown  a  party,  to  prevent  his  being  used  as  a 
witness,  without  his  having  any  interest  in  the  note,  it  is 
surely  an  attempt  to  pervert  and  evade  justice ;  and  our  laws 
must  be  deplorably  defective,  if  there  be  no  remedy  in  such 
a  case.  I  am  fully  satisfied  there  is  a  remedy,  and  that  the 
Court  of  Chancery  ought  to  have  entertained  the  bill,  and 
compelled  an  answer  to  it." 

"  It  has  indeed  been  insisted,  that  if  the  respondents  answer 
and  admit  the  facts  stated  in  the  bill,  that  then  Brown  can 
not  be  made  a  witness,  so  long  as  he  remains  a  party  to  the 
record.  I  will  not  anticipate  the  opinion  of  the  Suprehie 
Court  on  that  point,  further  than  to  say,  that  there  must  be 
isome  method  of  raiaking  Brown  a  witness,  if  he  has  no  inter- 
est in  the  suit  at  law,  ei^cept  what  he  has  acquired  after  the 
appellants  became  entitled  to  h.s  testimony." 

The  court  accordingly  (Bowne,  Senator,  dissenting)  pro* 
sounced  judgment^f  reversal. 


DIVORCE. 


Johnson  v.  Johnson,  14  Wend.  637. 

In  Ch.  4  Paige,  462. 

Divorce;  Condonation ;  Evidence. 

A  BILL  was  filed  in  this  case  by  the  wife  for  a  divorce  a 
vinculo  matrimonii,  on  the  ground  of  the  adultery  of  the 
husband.  The  adultery  complained  of  in  the  bill,  having 
been  proved  to  have  been  condoned  by  the  wife  by  subse- 
quent cohabitation  with  full  knowledge  of  the  offence, 
the  question  arose  whether  the  acts  of  cruelty  by  the  hus- 
band to  his  wife  after  the  condonation,  could  so  revive  the 
act  of  adultery  condoned,  as  to  entitle  the  wife  to  a  divorce 
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a  vinculo  on  the  ground  of  those  former  acts  of  adultery. 
Two  other  questions  were  made  upon  the  evidence  taken  be- 
fore the  master.  1.  As  to  the  admissibility  and  competenry 
of  the  evidence  of  a  physician  to  prove  that  the  husband 
who  was  his  patient,  was  afflicted  with  a  venereal  disease  at 
a  period  of  some  years  after  his  marriage,  and  another  ques- 
tion was  made  as  to  the  effect  of  the  evidence  ofitered  to  show 
acts  of  gross  levity,  if  not  criminality  on  the  part  of  the  wife, 
which  was  offered  before  the  master  on  taking  proof  of  the 
acts  of  adultery  of  the  husband,  upon  reference  to  him  after 
the  bill  had  been  taken  pro  confesso.  This  evidence  seems 
to  have  been  offered  to  repel  the  effect  of  the  acts  of  cruelty 
relied  on,  to  revive  the  condoned  adultery.  Upon  the  report 
of  the  master,  the  Vice  Chancellor  of  the  first  circuit  granted 
a  divorce  a  vinculo.  On  appeal  to  the  Chancellor,  he  reversed 
the  decree  and  ordered  the  bill  to  be  dismissed. 

The  Chancellor  says :  "  The  testimony  of  the  physician  as 
to  what  he  discovered  and  was  informed  of,  when  he  was 
consulted  by  the  defendant  professionally,  in  1830,  was  ille- 
gal and  improper  and  ought  not  to  have  been  received.  By 
the  2d  R.  Stat.  406,  a  physician  is  not  only  excused  hut  prohilh 
tied  as  a  witness,  from  disclosing  information  which  he  ac- 
quired in  attending  a  patient  in  a  professional  character.  It 
is  expressly  stated,  that  the  physician  declined  making  any 
disclosure  as  to  the  disease  the  defendant  was  laboring  under, 
until  he  was  compelled  by  the  master  to  answer.  The  mas- 
ter mistook  the  law  on  this  subject,  and  the  testimony  being 
thus  obtained  in  direct  violation  of  this  statutory  provisioii, 
it  should  be  rejected,  or  laid  entirely  out  of  consideration,  in 
deciding  whether  the  adultery  charged  in  the  complainant's 
bill  is  established  by  the  proofs." 

As  to  the  condonation,  the  Chancellor  says :  "  It  is  settled 
in  the  ecclesiastical  courts  of  England,  that  condonation  is 
but  a  conditional  forgiveness,  and  that  a  repetition  of  the 
offence  revives  the  condoned  adultery.  The  same  principle 
was  recently  recognized  in  this  court,  in  the  case  of  Smith 
V.  Smithy  4  Paige,  434.  The  English  courts,  however,  have 
gone  still  further,  and  have  held  that  to  revive  a  condoned 
adultery,  it  was  not  necessary  that  the  new  injury  should  be  of 
the  same  nature,  but  that  cruelty^  desertion,  or  other  improper 
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cofiiduct  of  the  husband  toward  his  wife  was  sufficient  for 
that  purpose. 

^^Upon  principle  I  am  satisfied  that  it  would  be  carrying 
the  doctrine  of  revival,  by  subsequent  misconduct  of  the  of- 
fending party  too  far,  to  permit  a  suit  to  be  instituted  for  a 
condoned  adultery,  unless  it  was  founded  upon  a  subsequent 
o£fence  of  the  !ike  character." 

"There  may  be  cases,  however,  in  which  this  court  would 
only  have  jurisdiction  to  decree  a  divorce  for  the  original  oL 
fence,  which  had  t)een  forgiven  on  the  implied  condition  that 
it  should  not  be  again  repeated.  In  such  cases  a  subsequent 
offence,  though  committed  out  of  the  jurisdiction  of  the  court, 
and  while  the  parties  were  not  residents  of  this  state,  might 
be  sufficient  to  revive  the  condoned  adultery  so  as  to  entitle 
the  injured  party  to  a  divorce  for  such  original  offence.  And 
where  the  new  offence  is  of  itself  sufficient,  if  duly  estab- 
lished, to  sustain  the  suit,  the  complainant  might  also,  as  in 
France  and  Louisiana,  make  use  of  the  fact  of  the  former  mis- 
conduct of  the  defendant  in  support  or  corroboration  of  the  suit 
for  the  new  offence/  And  the  decree  of  the  Vice  Chancellor 
granting  the  divorce  a  vine  /<  o  was  reversed  accordingly. 

On  appeal  from  this  decree  of  the  Chancellor,  the  Coturt 
of  Errors  reversed  the  decision ;  but  as  will  be  seen  from  a 
note  of  the  reporter  appended  to  this  case,  by  a  vote  which 
left,  as  the  reporter  contends,  the  question  still  imsettled,  as 
to  the  effect  of  cruelty  in  reviving  an  adultery  after  a  condo- 
nation by  cohabitation  with  full  knowledge  of  the  offence. 

In  the  Court  of  Errors,  Savage,  Ch.  J.,  delivered  the  opin- 
ion in  favor  of  reversal. 

1.  With  regard  to  the  admissibility  ^nd  competency  oi  the 
evidence  of  the  physician  before  the  master,  he  says :  "  No 
objection  was  made  before  the  master  by  the  defendant  to 
the  testimony  of  the  physician.  From  his  deposition,  it  ap- 
pears that  he  had  been  informed  that  he  was  bound  to  testify, 
but  it  does  not  appear  that  the  master  decided  that  question." 
"  Had  the  testimony  of  Dr.  S.  on  this  point  been  objected  to 
by  the  defendant,  he  oguht  not  to  have  been  allowed  to  tes- 
tify. The  privilege  is  undoubtedly  that  of  the  party  and 
not  of  the  witness.    It  is  like  the  case  of  an  attorney  in  that 
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respect.    1  Ph.  Ev.  108 ;  1  Stark  104.    If  the  party  waives 
his  privilege,  the  witness  may  be  examined." 

2.  With  regard  to  the  condonation,  he  observes:  "The 
good  sense  of  the  implied  condition  which  accompanies  con- 
donation, is  that  the  offending  husband  shall  not  only  abstain 
from  adultery,  but  shall  in  future  treat  his  wife  with  conjugal 
kindness.  Hence,  cruelty  is  a  breach  of  the  condition,  and 
revives  adultery,  Worelyv.  TFbrcZy,  1  Haggard,  734."  "If 
condonation  is  a  part  of  our  law,  and  the  implied  condition 
is  as  I  have  stated  it,  (and  neither  proposition  is  denied,)  then 
it  necessarily'foUows,  that  by  a  breach  of  that  condition,  both 
parties  are  placed  in  the  same  situation  as  before  the  condo- 
nation. The  parties  are  in  statu  quo,  remitted  to  their  for- 
mer rights  and  liabilities." 

3.  As  to  the  charge  of  adultery  attempted  to  be  set  up 
against  the  wife  before  the  master  with  a  view  to  repel  the 
effect  of  the  cruelty  of  the  husband,  Ch.  J.  Savage,  after 
saying  that  no  evidence  sufficient  to  establish  such  a  charge 
had  I  een  adduced,  says :  ^^  If  the  wife  had  been  guilty  of 
adultery,  that  is  a  good  bar,  but  evidence  of  such  a  fact,  be- 
fore the  master,  when  the  husband  has  suffered  the  bill  to  be 
taken  pro  confesso,  is  altogether  improper ;  as  much  so  as  a 
set  off  would  be  in  an  action  at  law,  upon  the  execution  of  a 
writ  of  inquiry. 

''I  am  of  opinion  therefore  that  the  adultery  (of  the  hus- 
band) was  sufficiently  proved ;  that  the  condonation  was  con- 
ditional ;  that  the  condition  having  been  broken  by  both 
cruelty  and  lascivious  conduct,  subsequent  to  cohabitation, 
the  previous  cause  of  action  founded  on  the  husband's  adul- 
tery was  revived ;  and  consequently  that  the  complainant 
was  entitled  to  a  divorce." 

No  other  opinion  was  delivered  in  favor  of  reversal;  but 
Senator  Tracy  delivered  a  brief  one  in  favor  of  affirmance. 

Decree  of  Chancellor  reversed  11  to  9. 


The  note  by  the  reporter  to  the  above  case  14  Wend.  648, 
is  as  follows : 

When  the  court  came  to  settle  the  decree  in  this  case,  Senator  Kemhle, 
who  had  voted  for  reversal,  stated  that  he  had  done  so  for  the  reason  that  hd 
was  not  satisfied  that  a  condonation  had  been  established  by  the  proofs  taken 
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itt  th«  oausei  and  that  coiueqaently  the  complainant  was  entitled  to  a  diToree 
OB  the  ground  of  the  adultery  committed  by  the  husband.  Having  come  to 
this  conclusion,  he  had  not  examined  the  question  whether  under  the  revised 
statutes  of  this  state  a  right  of  action  for  the  cause  of  adultery  can  be  revived 
after  condonation,  by  any  subsequent  misconduct  of  the  husband,  other  than 
of  the  character  of  the  original  offence. 

The  result  of  this  exposition  of  the  views  of  Senator  Kemble,  is  that  the 
principal  question  passed  upon  in  this  case,  must  be  considered  as  left  open  and 
undecided;  the  opinion  pronounced  by  the  Vice  Chancellor,  (McCoun,)  having  the 
support  of  the  opinion  of  Chief  Justice  Savage,  concurred  in  by  Mr.  Justice  Nel- 
son, and^nine  senators,  and  the  opinion  delivered  by  the  Chancellor,  having  the 
support  of  the  opinion  of  Senator  Tracy,  concurred  in  by  eight  senaton." 

The  names  respectively  are  as  follows : — 

For  reversal,  Chief  Justice  Savage,  Mr.  Justice  Nelson, 
and  Senators  Armstrong,  Beckwith,  Bishop,  Cropsey,  Griffin, 
Kemble,  Lacey,  McDonald,  and  Willis. 

For  affirmance,  Senators  Downing,  Edmonds,  Edwards, 
Fisk,  Lansing,  Mack,  Maison,  Tracy,  and  Yan  Schaick. 


SdP  We  believe  the  profession  generally  consider  the  ques- 
tion very  well  settled  by  the  opinion  of  Ch.  J.  Savage. 


DOWER— ALIEN   WIDOW. 


Pri£st  v.  Cummimgs,  20  Wend.  338, 

In  S.  Ct  16  id.  619. 

Dower;  Alien  Widow. 

Suit  by  Catherine  Cummings,  widow  of  James  Cunmiings, 
to  recover  her  dower  in  certain  lots  in  the  city  of  New  York, 
conveyed  to  her  husband  in  1796,  and  by  him  mortgaged  to 
James  Foster  in  June,  1802.  The  plaintiff  intermarried  with 
her  husband  in  January,  1802,  he  being  a  native  citizen  of 
the  United  States,  and  she  an  alien  and  a  minor  of  about  19 
years  of  age.    The  mortgage  was  foreclosed,  and  the  prem- 

19 
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ises  sold  to  one  R.  in  June,  1804,  under  a  decree  of  foreclo- 
sure to  which  the  plaintiff  was  not  made  a  party.  The  wife 
though  an  alien  and  a  minor,  had  joined  in  the  execution  of 
the  mortgage.  In  October,  1829,  she  was  naturalized  and 
her  husband  died  in  1832.  The  purchaser  or  those  denying 
title  from  him  had  been  in  possession  of  the  premises  from 
the  time  of  the  sale. 

The  Supreme  Court,  chiefly  upon  the  authority  of  the  case 
of  Sutlif  V.  For  gey  ^  1  Cow.  89,  and  6  id.  716  in  error,  held, 
that  the  widow  was  entitled  to  dower. 

The  Court  of  Errors  held  otherwise,  and  decided.  1.  That 
the  widow  of  a  native  born  citizen,  she  having  been  an  alien 
at  the  passage  of  the  act  of  1802,  "  enahling  aliens  to  hold 
and  purchase  real  estate^^^  is  not  entitled  to  dower  under  the 
provisions  of  that  act,  where  the  land  in  which  dower  is 
claimed  was  acquired  by  the  husband  and  the  marriage 
took  place,  before  that  act  was  passed.  2.  That  the  naturali- 
zation of  the  widow  during  her  coverture,  though  good,  had 
no  retro-active  operation  under  the  act  of  Congress,  so  as  to 
entitle  her  to  dower  in  lands  of  which  her  husband  had  been- 
seised  during  coverture,  but  had  aliened  before  her  natu- 
ralization. 

Judgment  of  Supreme  Court  reversed^  12  to  8. 


EaUITABLE  ASSIGNMENT. 


HosACK  and  Blunt,  executors,  &c.  v,  Rooers,  &c.,  execu- 
tors, 18  Wend.  415. 

Equitable  Assignment. 

The  principal  point  decided  by  the  Chancellor,  and  the 
only  one  overruled  by  the  Court  of  Errors,  on  appeal  in  this 
case,  was  as  follows : 

A  firm  consisting  of  three  persons  became  insolvent,  and 
made  an  asssigument  of  the  co-partnership  property  for  the 
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payment  of  its  creditors,  and  the  senior  partner  covenanted 
thai  he  would  pay  to  such  of  the  creditors  as  should  release 
the  two  junior  partners,  the  full  amount  of  their  debts,  (if  the 
assigned  property  was  not  sufficient,)  out  of  the  proceeds  of 
his  claims  upon  the  French  government,  when  the  same  should 
be  received.  The  senior  partner  afterward  died,  leaving  as 
his  executor  R.,  one  of  the  creditors  of  the  firm  who  had 
become  a  party  to  the  assignment,  and  who  afterward  recov- 
ered a  part  of  the  claims  of  the  senior  partner  upon  the  French 
government.  The  Chancellor  held,  that  the  covenant  was 
in  equity  a  specific  appropriation  of  the  fund  for  the  pay- 
ment of  the  balauce  due  to  the  creditors,  who  executed  the 
release  to  the  two  junior  partners,  which  entitled  them  to  a 
preference  in  payment  out  of  that  fund,  as  against  the  genr 
eral  creditors  of  the  senior  partner ;  and  that  the  executor 
could  therefore  only  have  his  rateable  proportion  of  the  fund 
with  the  others  who  also  executed  the  release,  but  could  not 
retain  for  his  whole  debt.    But 

The  Court  of  Errors  held :  1.  That  the  covenant  to  pay 
by  the  senior  partner,  could  not  be  construed  into  an  equita- 
ble assignment  or  mortgage  of  the  fund,  so  as  to  give  the 
creditors  a  specific  lien  thereon ;  such  covenant  is  merely 
personal.  2.  That  the  moneys  obtained  from  the  French 
government  under  the  treaty,  in  satisfaction  for  property  of 
the  testator,  illegally  captured  on  the  high  seas,  are,  in  the 
hands  of  an  executor,  legale  and  not  merely  equitable  assets. 
And  the  executor  being  his  creditor  previous  to  the  revised 
statutes,  had  a  right,  as  against  creditors  of  the  same  class, 
to  retain  the  amount  due  to  him.  And  3.  The  statute  of 
limitations  could  not  be  interposed  in  bar  of  the  exercise  of 
such  right  of  retainer." 

The  residue  of  the  decree  of  the  Chancellor  was  affirmed. 
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ESCAPE. 


Jansen  v.  Hilton,  10  J.  R.  549. 

Not  reported  in  S.  Ct 

Voluntary  Return. 

Action  against  sheriff  for  an  escape. 

The  Court  of  Errors  held  that  in  an  action  against  the 
sheriff  for  an  escape  of  a  prisoner  from  the  liberties  of  the 
jail,  the  sheriff  may  avail  himself  of  any  defence  to  the 
action  which  he  might  have  had  at  common  law  in  an  action 
for  an  escape  from  actual  custody. 

Judgment  reversed  accordingly. 


Mandell  v.  Barry,  10  J.  R.  663. 

In  S.  Ct.  9  J.  R.  234. 

Escape  ;  Recapture  or  Voluntary  Return  ;  Sureties, 

Action  for  an  escape  against  sureties  for  the  liberties  of 
the  jail. 

The  Supreme  Court  held,  that  a  voluntary  return  of  a 
prisoner,  before  suit  brought,  to  the  custody  of  the  sheriff, 
was  not  a  good  defence  to  an  action  for  the  escape  brought 
by  the  assignee  of  the  bond  to  the  sheriff,  for  the  liberties  of 
the  prison  against  the  prisoner  and  his  sureties.  The  Su- 
preme Court  held  the  return  not  a  good  defence  by  the  sure- 
ties, although  it  was  so  for  the  sheriff. 

The  Court  of  Errors  held  that  it  was  a  good  defence  for 
the  sureties^  as  well  as  the  sheriff,  in  an  action  for  an  escape 
and  reversed  the  judgment  of  the  Supreme  Court. 
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Richmond  v.  Tallmadge,  16  J.  R.  309. 

In  S.  Ct  10  J.  R.  85. 

Escape ;  Voluntary  Return  ;  Special  Verdict. 

In  an  action  for  an  escape  against  the  sheriff,  the  jury 
found  that  the  prisoner  had  voluntarily  returned  before  suit, 
but  that  the  sheriff  had  not  verified  his  plea  with  an  affidavit 
that  the  escape  was  without  his  knowledge  or  consent,  (as 
the  statute  required,)  and  the  Supreme  Court  held  that  the  de- 
fence was  not  complete  without  it,  and  that  the  sheriff  was 
liable  for  the  escape.    But 

The  Court  of  Errors  held  that  the  finding  of  the  jury  as 
to  the  want  of  an  affidavit,  might  be  rejected  as  surplusage 
being  matter  not  in  issuCj  and  that  if  a  plaintiff  go  to  trial 
on  such  a  plea,  instead  of  treating  it  as  a  nullity,  or  moving 
the  court  to  set  it  aside,  or  if  notice  be  given  of  it,  moving 
to  strike  out  the  notice,  he  can  not  take  advantage  of  it  at 
the  trial. 

Judgment  of  Supreme  Court  reversed. 


EVIDENCE. 


Livingston  v.  Rogers,  1  C.  C.  E.  xxviii.  2  J.  C.  488. 

Parol  Evidence  of  Lost  Instrument. 

In  this  case  the  Supreme  Court  held,  adhering  to  the  an- 
cient common  law  rule  of  evidence,  that  the  mere  loss  of  an 
instrument  by  the  agent  of  a  party,  without  destruction 
proved^  did  not  authorize  the  admission  of  parol  evidence  of 
the  contents ;  (the  agent  was  called  to  prove  the  loss  and 
contents  of  a  power  of  attorney  to  himself) 

The  Court  of  Errors  however,  reversed  th«  judgment  of 
the  Supreme  Court,  and  held  that  parol  evidence  of  the  cout 
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tents  might  be  adduced,  if  the  person  to  whom  it  was  giren, 
prove  it  to  have  been  lost,  and  that  he  might  give  parol  evi- 
dence of  the  contents. 

Judgment  of  reversal. 


Sleight  v.  Rhinelander.    In  S.  Ct.  1  J.  R.  192. 

In  Ct.  of  E.  3  J.  R.  534. 

Evidence  ;   What  may  be  Proved  by  Parol. 

Assumpsit  on  policy  of  insurance. 

In  this  case  the  Supreme  Court  held,  that  parol  evidence 
was  inadmissible  to  prove  what  was  commonly  understood 
by  a  term  to  which  it  was  held  that  the  law  had  affixed  a 
precise  and  definite  meaning.  The  term  in  this  case  was 
"  sea-letter,"  as  used  in  a  policy  of  insurance. 

The  Court  of  Errors  reversed  the  judgment  of  the  Su- 
preme Court,  and  held  that  parol  evidence  was  properly  ad-: 
missible  to  show  that  the  particular  paper  offered  in  evidence 
in  the  case  was  also  commonly  understood  to  be  a  sea-letter. 


Jackson  v.  Van  Alen,  8  J.  R.  496. 

In  S.  Ct.  5  J.  R.  440. 

Evidefice  as  to  Construction  of  Patent. 

The  Court  of  Errors  in  this  case  reversed  the  decision  of 
the  Supreme  Court,  upon  the  question  of  the  admissibility  of 
certain  evidence  as  to  the  sense  of  the  parties  in  regard  to 
the  legal  effect  of  a  patent  of  lands,  which  that  court  held 
inadmissible. 

The  Court  of  Errors  held,  that  although  the  construction 
of  a  grant  is  matter  of  law,  yet  its  legal  effect^  (deducible 
from  the  terms  used  in  it,  or  from  matter  subsequent  which, 
as  showing  the  sense  of  the  parties^  may  authorize  a  larger 
or  narrower  construction  so  as  to  include  or  exclude  particu- 
lar premises,)  is  a  matter  of  fact  for  a  jury  only  to  decide. 
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Manhattan  Company  v.  Osgood  and  others,  3  Cow.  612. 

In  S.  Ct  15  J.  R.  162. 

Evidence;  Fraudulent   Conveyance;  Judgment  against 

Executors. 

The  Supreme  Court  held  in  this  case,  that  the  conveyance, 
merely  voluntary,  by  a  grantor  who  was  at  the  time  insol- 
vent,  was  void,  as  respects  creditors,  and  the  land  conveyed, 
assets  in  the  hands  of  the  heirs  or  devisees  of  the  residuum 
of  the  estate ;  that,  in  an  action  by  the  creditor  against  the 
heirs  or  devisees,  where  some  of  them  were,  also,  the  execu- 
tors of  the  grantor,  and  had,  as  executors,  petitioned  the  sur- 
rogate for  leave  to  sell  the  real  estate  of  the  grantor,  on  ac- 
count of  an  alleged  deficiency  of  personal  assets;  their  peti- 
tion was  good  evidence  against  all  the  defendants  to  show 
the  insolvency  of  the  grantor,  so  as  to  avoid  the  conveyance 
and  repel  their  plea  of  riens  per  descent. 

The  Court  of  Errors  held,  1.  That  the  acts  or  admission 
of  the  executors  were  not  evidence  against  heirs  or  devisees. 
2.  That  a  judgment  against  the  executors,  is  not  evidence 
against  the  heirs ;  but  that  to  make  the  confessions  of  one 
man  evidence  against  another,  they  must  have  a.  joint  inter- 
est in  possession,  and  that  the  confession  of  a  grantor  or  of 
his  executors,  after  the  grants,  are  not  admissible  in  evidence 
to  prejudice  the  rights  of  the  grantee. 

Judgment  reversed. 


EC3»  See  Wood  v.  Gcnet^  &c.,  post,  which  grew  out  of  this 
decision. 


Wood  v.  Jackson  ex  dem.  Genet  and  others,  8  Wend.  9-47. 

In  S.  Ct  3  Wend.  27,  and  see  opinion  of  Saya^e,  Ch.  J.,  on  motion  for  new 
trial  after  Btcond  verdict  for  plaintiff,  8  Wend.  13  «<  9tq. 

Ejectment     Estoppel;  Reversal  of  Judgment. 

Ejectment  for  certain  premises  in  the  city  of  New  York. 
The  plaintifis  claimed  as  heirs  at  law,  and  grantees  of  Mrs. 
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Osgood,  who  conveyed  the  property  to  her  daughter  Martha 
Osgood,  who  afterwards  intermarried  with  Edmund  C.  Genet, 
one  of  the  lessors  of  the  plaintiffs  and  died  leaving  issue  who 
joined  in  the  demise.  The  defendant  claimed  title  under  a 
sheriff's  deed  given  to  a  purchaser,  at  the  sale  of  the  prop- 
erty under  judgment  against  the  heirs  and  devisees  of  Mrs. 
Osgood,  for  a  debt  due  by  him  in  her  Ufetimeto  the  Manhat- 
tan Bank.  (See  Osgood  v.  Manhattan  Company,  15  J.  R. 
167,  ante,  where  the  judgment  under  which  ihe  sale  took 
place  was  reversed,  but  several  years  after  the  sale  of  the 
premises.) 

On  the  trial  of  the  cause,  the  defendant  offered  as  evidence 
to  prove  the  fact  that  the  validity  of  the  deed  of  Mrs.  Osgood 
to  Martha  Osgood,  then  Mrs.  G.,  had  been  passed  upon  by  the 
jury  on  the  trial  of  the  case  of  the  Manhattan  Company  v. 
Osgood,  the  record  of  the  verdict  and  judgment  in  that  case, 
but  they  were  not  set  up  by  plea  as  an  estoppel.  The  ver- 
dict and  judgment  thus  offered  were  rendered  against  the 
lessor  of  the  plaintiff.  Genet  and  his  wife  and  others,  in  a 
suit  against  them  as  heirs  and  devisees  of  Mrs.  Osgood,  in 
nrfncfarstlit  tjiey  pleaded  riens  per  descent,  and  on  the  trial 
(Mf 'that  is^qf  the  jury  found  a  verdict  against  the  lessor  of 
tthe  plaintiff  at^d  others,  defendants  in  that  suit,  and  which 
judgQient  w^s  subsequently  reversed  by  the  Court  of  Errors* 
,.  The  Circuit  Judge  (Edwards)  admitted  the  record  of  this 
judgment  to  be  given  in  evidence,  and  also  admitted  parol 
ev^ence  to  be  given  by  the  defendant  Wood,  to  prove  that 
the  Validity  of  the  deed  of  Mrs.  O.  to  Martha  her  daughter, 
was  in  issue  and  passed  upon  by  tlie  jury  in  that  cause,  and 
that  they  must  have  found  the  issue  on  the  validity  of  that 
deed,io  wit,thatthe  wifeof  thelessorof  the  plaintiff, E.  C. Genet, 
who  were  both  defendants  in  that  suit,  took  the  premises  by 
descent,  as  a  verdict  was  found  against  them  on  the  issue  of 
riens  per  descent  and  that  the  property  was  therefore  assets 
in  their  hands  to  pay  the  debts  of  Mrs.  Osgood.  The  Circuit 
Judge  then  charged  the  jury,  that  if  they  found  that  the  issue 
in  the  record  offered  in  evidence  embraced  the  premises  in 
question  in  the  present  suit,  then  that  record  and  the  finding 
of  the  jury  were  conclusive  against  the  lessors  of  the  plain- 
tiffs, in  favor  of  a  purchaser  under  it,  while  it  was  in  force ;  al- 


EVIDENCE.  153 

though  the  judgment  was  afterward  reversed.    Verdict  for 
the  defendant 
On  bill  of  exceptions  and  motion  for  a  new  trial, 
The  Supreme  Court  held,  that  "  the  verdict  and  judgment 
in  that  suit,  not  having  been  pleaded  as  an  estoppel  and  so 
produced,  but  merely  given  in  evidence,  were  no  bar  to  the 
plaintiff's  action  of  ejectment ;  it  not  appearing  by  the  record 
that  the  fact  sought  to  be  established  by  it,  was  in  issue  and 
passed  upon  in  that  suit ;  that  they  were  not  conclusive,  even 
if  they  were  so  passed  upon  ;  for  the  record  being  mere  evi- 
dencCj  the  jury  may  find  against  it,  if  the  other  evidence  in 
the  case  will  warrant  their  so  doing.    To  make  a  record  con- 
dusivej  it  must  appear  on  its  face,  that  the  same  matter  was 
in  issue,  and  parol  evidence  can  not  be  admitted  to  prove  that 
fact.    It  must  appear  that  the  question  was  directly  and  not 
cMaterally  put  in  issue ;  the  finding  must  appear  affirma- 
tively and  expressly,  and  not  rest  in  inference."    The  court 
accordingly  granted  a  new  trial,  at  which  the  Circuit  Judge 
ruled,  after  the  defendant  had  offered  the  same  record  of  the 
judgment  and  execution  under  which  he  claimed  in  eincfencfi 
that  under  the  decision  of  the  Supreme  Coun 
new  trial,  the  evidence  given  at  the  former 
the  same  question  was  in  issue  in  the  fori 
upon  by  the  jury,  was  inadmissible.    He 
jury  that  the  receipt  given  by  Genet,  of 
avails  of  the  sale  of  the  premises,  formed  no| 
tiff's  right  of  recovery.  Exceptions  to  the 
as  to  rejection  of  testimony  and  to  the  charge.^ 
plaintiff',  and  motion  for  new  trial.    On  this  second  motion 
for  a  new  trial, 

The  Supreme  Court  held,  that  the  rejection  of  the  testimony 
offered,  and  the  charge  of  the  judge  were  correct.  Ch.  J. 
Savage,  who  delivered  the  opinion  of  the  court,  (see  8  Wend. 
16-27,)  saying  that  ^'  if  the  judge  erred  in  excluding  the  tes- 
timony, it  was  not  his  error  but  that  of  the  Supreme  Court, 
in  its  former  decision,  on  which  that  of  the  Circuit  Judge 
had  been  based."  He  also  observed  that  if  the  judgment  is 
reversed,  d^.,  the  purchaser  has  a  remedy  for  his  purchase 
money ;  evidently  meaning  that  if  the  purchaser  is  evicted^ 
he  may  still  resort  to  the  judgment  creditor  for  his  purchase 

20 
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money,  i.  6.,  that  Wood  would  have  a  right  to  recover  back 
the  money  paid  by  him,  from  the  Manhattan  Company. 
From  this  judgment,  the  defendant  Wood  brought  error,  and 
now 

The  Court  of  Errors  held  that  the  judgment  of  the  Su- 
preme  Court  must  be  reversed.  Chancellor  Walworth,  who 
delivered  an  opinion  in  favor  of  reversing,  puts  the  reversal 
upon  grounds  which  it  is  to  be  presumed,  were  those  of  a 
majority  of  the  court,  ahhough  the  other  member  of  the  court 
who  delivered  an  opinion  for  reversal^  rests  his  decision  on 
different  reasons,  which  will  be  presently  noticed4  The 
Chancellor  says  2 

<<  We  see  from  the  record,  that  the  only  question  to  be  tried 
in  the  case  between  the  Manhattan  Company  and  the  chil- 
dren of  Mrs.  Osgood,  was  whether  any  and  not  what  lands 
had  come  to  them  by  descent  or  devise.  It  appears  by  the 
report  of  that  case,  3  Cow.  611,  that  the  testatrix  was  seised 
of  other  real  estate  besides  that  conveyed  to  her  daughters. 
The  deed  to  Mrs.  Genet  was  made  valid  by  her  subsequent 
marriage,  (in  the  lifetime  of  her  mother^)  A  verdict  can  not 
be  urged  as  an  estoppel  to  the  litigation  of  a  fact  which  was 
not  absolutely  necessary  to  the  finding  of  the  verdict  in  the 
previous  case.  The  King  v.  Inhabitants  of  K.,  (4  Dow. 
and  Ry.  469.) 

"  It  also  appeared  on  the  former  trial  of  this  cause,  that 
the  judgment  had  been  reversed  in  the  Court  for  the  Correc- 
tion of  Errors,  and  the  verdict  set  aside.  This  was  of  itself 
a  sufficient  answer  to  the  verdict  when  urged  by  way  of 
estoppel,  4  H.  and  Mc  Henry,  246 ;  1  Har.  and  Johns.  253. 
In  this  case  the  judgment  no  longer  operated  upon  the  land  ; 
the  moment  it  was  reversed  and  the  verdict  set  aside,  the 
estoppel  was  gone. 

*<  But  notwithstanding  the  reversal  of  the  judgment,  the 
purchaser  is  entitled  to  the  land  purchased  under  it,  while  it 
was  in  existence;  but  he  is  not  entitled  to  the  benefit  of  a 
collateral  fact,  settled  by  a  verdict  afterwards  set  aside  for  il- 
legality. I  am  therefore  of  opinion  that  the  decision  of  the 
Supreme  Court  in  this  case,  by  which  they  set  aside  the  first 
verdict,  and  granted  a  new  trial,  was  correct. 

''  But  the  counsel  for  the  defendant^  who  were  undoubted- 
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ly  aware  of  these  difficulties,  have  at  this  last  trial  carefully 
excluded  the  fact,  that  the  judgment  had  been  reversed. 
They  also  offered  to  prove  that  the  only  question  before  the 
jury  on  the  trial  of  the  cause  of  the  Manhattan  Company 
V.  Osgood  and  others^  was  as  to  the  validity  of  the  deed  to 
Mrs.  Genet.  The  Supreme  Court  passed  upon  the  case  un- 
der the  supposition  that  it  embraced  the  same  questions  which 
they  had  previously  decided  in  favor  of  the  lessors  of  the 
plaintiff.  Although  I  agree  with  the  opinion  of  Mr.  Justice 
Marcy,  that  on  the  facts  as  presented  to  the  court  on  the  first 
trial,  there  was  no  estoppel^  yet  from  the  shape  in  which  the 
counsel  who  tried  this  cause  have  suffered  it  to  come  before 
this  court,  I  do  not  see  how  we  can  avoid  reversing  the  judg- 
ment, and  sending  it  back  for  a  new  trial.  We  can  only  take 
judicial  notice  of  the  facts  stated  in  this  bill  of  exceptions, 
although  we  may  be  satisfied  the  facts  will  be  otherwise  when 
the  case  is  retried.  I  must  therefore  vote  for  a  reversal  of 
the  judgment,  and  that  a  venire  de  novo  be  awarded."  p.  36-7. 


Jtjr*  Senator  Seward,  who  delivered  the  only  other  opinion, 
maintained  that  the  record  accompanied  by  the  proof  that 
the  jury  passed  upon  the  question,  was  conclusive.  But  he 
does  not  handle  or  even  touch  the  question  as  to  the  effect 
of  the  reversalof  the  judgment,  which  the  Chancellor  holds, 
(and  we  must  take  %  leave  to  think,  correctly)  is  a  sufficient 
answer  to  the  verdict,  when  urged  by  way  of  estoppel. 

Judgment  unanimously  reversed^  and  venire  de  novo 
awarded ;  on  which  the  plaintiff  had  a  verdict  and  judgment  in 
his  favor. 


Kimball  and  Rows  v.  Brown  and  Davis,  26  Wend.  259, 

lu  S.  Ct.  19  Wend.  437. 

Evidence;  Subscribing   Witness. 

The  only  point  in  this  case  upon  which  the  Supreme 
Court  was  adjudged  by  the  Court  of  Errors  to  have  erred, 
was  with  regard  to  the  sufficiency  of  the  proof  of  the  h(^n4' 
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iDriting  of  the  subscribing  witnesses  to  a  deed  of  land  foX 
which  this  action  was  brought. 

The  Supreme  Court  held,  that  proof  of  the  handwriting 
of  the  subscribing  witnesses  to  a  deed,  is  sufficient  evidence 
of  its  execution,  although  the  witnesses  be  dead,  and  the 
party  seeking  to  establish  the  deed  is  not  bound,  in  addition 
to  such  testimony  to  give  evidence  of  the  handwriting  of  the 
grantor,  or  of  other  facts  to  show  his  identity. 

The  Court  of  Errors  held,  that  the  proof  of  the  handwri- 
ting of  deceased  subscribing  witnesses  to  a  deed,  is  not  suffi- 
cient evidence  of  its  execution  to  entitle  it  to  be  read  to  the 
jury,  where  the  deed  on  its  face  excites  suspicion  of  fraud. 
The  party  producing  it  must  in  such  case,  give  evidence  ex- 
plaining the  suspicious  circumstances,  or  proving  the  identity 
of  the  grantor ;  and  reversed  the  judgment  of  the  Supreme 
Court,  by  a  vote  of  11  to  9. 

The  stispicious  circumstance  in  this  case,  was  that  in  a 
printed  deed  describing  the  grantor  as  of  the  commonwealth 
of  Massachusetts,  and  dated  in  January,  1770,  (conveying 
the  land  in  question^)  in  the  word  seventy,  the  last  syllable, 
"^^,"  was  like  the  words  "commonwealth  of  Massachusetts," 
.&c.,  printed,  but  the  two  first  "sev-en,^^  were  written  on  an 
erasure.  A  clerk  of  the  register  of  deeds  of  the  county  of 
Essex,  Massachusetts^  in  which  courts  Gloucester  also  was, 
testified  that  he  had  examined  the  records  of  the  office  at 
Salem,  in  said  county,  from  1765  to  1780,  and  that  the  word 
"  commonwealth,"  did  not  occur  in  such  records,  until  he 
found  it  in  a  deed  dated  May  10,  1780.  That  in  all  the  rest 
it  was  called  "  the  province  of  Massachusetts  Bay,"  or  the 
"  state  of  Massachusetts."  This  the  Court  of  Errors  held 
sufficient  to  put  the  plaintiff  upon  the  explanatory  proof  in- 
dicated by  the  decision,  before  the  deed  could  be  read  to  the 
jury. 


jr1r»  In  Northrop  v.  Wright,  7  Hill,  476,  in  error,  Chaa- 
.cellor  Walworth  denies  the  foregoing  case  of  Kimball  v. 
Prown  to  b^  l^w^  except  in  cases  precisely  similar. 


\ 
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Miller  v.  Makice,  6  Hill,  114. 

Not  reported  in  S.  Ct. 

Evidence  ;  Estoppel ;  Record  of  Former  Suit. 

The  plainti£fs  in  error  brought  an  action  of  trover  for  three 
promissory  notes,  drawn  by  them  and  made  payable  to  the  or- 
der of  Manice,  Phelps,  and  Co.,  of  whom  Manice  the  defendant 
was  one.  The  declaration  also  contained  counts,  alleging  that 
the  notes  were  procured  by  fraud  and  false  pretences,  and  that 
the  plaintifl's  had  been  obliged  to  pay  them.  Plea,  general 
issue. 

On  the  trial  of  the  cause,  the  plaintiffs  proved  substantially 
that  Phelps,  one  of  the  firm,  had  obtained  the  three  notes 
from  them  by  representing  that  he  could  procure  a  loan  for 
them  at  6  per  cent,  on  their  notes ;  but  instead  of  procuring 
the  loan  he  delivered  the  notes  to  one  Bullock,  in  payment 
of  a  loan  he  had  previously  made  to  Phelps,  on  the  checks 
of  his  firm.  The  plaintiffs  claimed  that  the  notes  were  ob- 
tained and  used  for  the  joint  benefit  of  Phelps  and  Manice, 
and  that  the  latter  had  actually  participated  in  the  fraud. 

On  the  defence,  Manice  offered  in  evidence  the  record  of 
a  former  recovery  in  an  action  brought  by  the  plaintiffs 
against  himself,  Phelps  and  Foote,  as  partners,  claiming  that 
it  formed  a  bar  to  this  suit.  This  was  objected  to  by  the 
plaintiffs,  as  inadmissible  under  the  general  issue,  but  the 
objection  was  overruled,  and  the  decision  excepted  to.  That 
suit  was  an  action  of  assumpsit,  for  money  paid,  &c.,  against 
the  three  for  the  amount  of  the  notes  paid  by  the  plaintiffs, 
but  Manice  only  was  served  with  process,  and  alone  appeared 
and  defended.  At  the  trial  of  that  cause,  the  plaintiffs  sought 
to  recover  for  the  amount  paid  by  them  on  the  three  notes 
for  which  trover  was  now  brought,  as  well  as  for  another 
note  which  they  had  taken  up.  The  Superior  Court  charged 
the  jury  that  if  they  believed  the  three  notes  then  in  ques- 
tion, were  endorsed  by  Phelps,  in  the  name  of  his  firm,  to 
be  negotiated  for  the  benefit  of  the  plaintiffs,  and  that  neither 
the  notes  nor  the  proceeds  came  to  the  benefit  of  the  defen- 
dants Foote  and  Manice,  and  that  Manice  tf  nd  Foote  had  no 
.agency  in  any  fraudulent  representations  to  the  plaintiffs^  th^ 
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defendants  were  not  liable.  The  verdict  was  in  favor  of 
Miller  and  Co.  for  the  amount  of  the  one  note  not  in  suit  here 
but  disallowed  the  claim  as  to  those  three  notes,  for  which 
this  suit  is  brought. 

The  Circuit  Judge  charged  the  jury  that  the  effect  of  the 
record  of  the  prior  judgment  was  a  question  of  law,  and  that 
in  law  it  was  a  complete  bar  to  a  recovery  in  this  suit.  Ver- 
dict for  Manice,  and  motion  for  a  new  trial  on  the  bill  of  ex- 
ceptions denied  by  the  Supreme  Court. 

The  Court  of  Errors,  however,  reversed  their  decision,  and 
held  that  the  record  was  not  a  conclusive  bar  when  offered 
in  evidence  under  the  general  issue,  though  admissible  un- 
der it. 

Chancellor  Walworth,  who  delivered  an  opinion  in  favor 
of  reversal^  says :  p.  125, 

"  The  general  rule  however;  unquestionably  is  that  where 
the  party  in  whose  favor  the  former  verdict  and  judgment 
were  rendered,  wishes  to  rely  on  them  as  a  conclusive  bar, 
or  an  estoppel,  he  must  plead  them  in  bar,  if  he  has  an  op- 
portunity to  do  so.  And  if  he  neglects  to  plead,  and  puts  the 
same  matter  again  in  issue  to  be  tried,  the  jury  may  decide 
such  issue  according  to  the  right  and  justice  of  the  case  as  it 
appears  to  them  from  the  evidence,  notwithstanding  the  ver- 
dict and  judgment  in  the  former  suit.  The  judge  therefore 
who  tried  this  cause  was  wrong,  in  holding  (hat  the  record 
of  the  verdict  and  judgment  formed  an  absolute  bar  where 
the  defendant  might  have  pleaded  it  as  an  estoppel,  if  the 
former  suit  was  for  the  same  matter. 

''  For  these  reasons,"  he  says,  "  the  law  as  well  as  the  justice 
of  the  case  is  with  the  plaintiff  in  error,  and  the  judgment  of 
the  court  below  should  be  reversed." 

Putnam,  senator,  delivered  an  opinion  in  favor  of  affirm- 
ance^ reviewing  the  cases  on  the  subject. 

Judgment  of  Supreme  Court  reversed^  14  to  6. 
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ROCKFELLER  V.  DoNELLY,  8  CoW.  727. 
In  S.  Ct.  4  Cow.  253. 

Evidence  against  Sureties  in  Bastardy  Bond;  Damages*. 

The  Supreme  Court  held  in  this  case,  that  an  action  on  a 
bond  given  by  a  putative  father  and  his  sureties  to  the  over- 
seers of  the  poor,  to  indemnify  the  town  against  the  mainten* 
ance  of  a  bastard  child,  will  not  lie  unless  the  overseers  show 
that  they  have  been  damnified  by  an  actual  payment  of 
money  or  other  disbursement  in  support  of  the  child,  and  that 
a  mere  liability  to  m,aintain  the  child  is  not  sufficient. 

2.  That  an  order  of  filiation  against  the  putative  father 
charging  him  with  a  weekly  payment  of  money,  or  payment 
of  money  for  past  expenses,  d&c,  is  not  admissible  evidence 
in  support  of  such  an  action. 

The  Court  of  Errors  (Jones,  Chancellor,  delivering  an 
elaborate  opinion,)  reversed  the  judgment  of  the  Supreme 
Court,  and  held, 

1.  That  a  bond  to  indemnify  a  town  concerning  a  bastard 
child,  given  pursuant  to  the  statute,  (1  R.  L.  306,)  is  broken, 
and  an  action  may  be  maintained  upon  it  as  soon  as  the  town 
becomes  liable  or  bound  to  maintain  the  child, 

2.  That  the  action  may  be  maintained  upon  it  without  ac-^ 
tual  disbursement^  advance  or  payment  by  the  town ;  and 

3.  That  the  order  of  filiation  and  maintenance,  made  in 
pursuance  of  the  first  section  of  the  act,  against  the  putative 
father,  is  per  se^  conclusive  evidence  to  sustain  the  action^ 
even  against  the  sureties,  and  may  be  used  to  fix  the  amount 
of  damages* 

Judgment  reversed. 
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DuppY  V.  The  People,  6  Hill,  75. 

InS.Ct.  lHiU,d35. 

Evidence:  Sureties  on  Conviction  hy  Magistrate  of  Hus- 
band for  abandoning  Wife. 

This  was  an  action  of  debt  upon  a  recognizance  entered 
into  \>Y  the  defendant  Dufiy,  as  surety  for  one  Daly,  who  was 
summarily  convicted  before  a  magistrate,  under  the  statute 
relative  to  disorderly  persons,  of  abandoning  his  wife  without 
support.  The  condition  of  the  recognizance  was  for  the 
support  of  his  wife  in  future.  The  breach  alleged  was  that 
he  had  not  supported  his  wife,  &c.  The  fifth  plea  set  up 
that  the  conviction  of  Daly  was  by  the  justice  alone,  without 
a  jury,  and  that  this  proceeding  under  the  statute  was  there- 
fore contrary  to  the  7th  act  of  the  constitution  of  this  state, 
and  that  the  recognizance  was  obtained  by  duress  of  impris- 
onment, &c.  To  this  there  was  a  demurrer,  which  the  Su- 
preme Court  sustained,  holding  the  statute  to  be  constitu- 
tional. On  the  trial  in  the  court  belowj  the  defendant  Duffy 
offered  to  prove  that  the  woman  alleged  to  be  the  wife  of 
Daly  was  not  in  fact  married  to  him,  and  that  the  relation 
of  husband  and  wife  did  not  exist,  which  evidence  the  court 
overruled.  The  Supreme  Court  held  this  decision  of  the 
Common  Pleas  also  correct.    But 

The  Court  of  Errors  held,  that  in  an  action  on  such  a 
recognizance,  the  sureties  may  defeat  a  recovery  by  plead- 
ing and  proving,  notwithstanding  the  conviction  of  the  prin- 
cipal, that  the  woman  alleged  to  have  been  abandoned  or 
left  unprovided  for  by  him,  was  not  in  fact  his  wife. 

The  Chancellor  who  delivered  the  opinion  of  the  court, 
held  also  that  the  statute  in  question  was  constitutional,  al- 
though it  authorized  a  conviction  by  a  magistrate  without 
the  intervention  of  a  jury. 

He  also  held  that  where  the  issue  was  upon  the  question 
of  husband  and  wife,  the  conviction  is  not  even  prima  facie 
evidence  against  the  sureties. 

Judgment  reversed^  all  the  members  of  the  court  but  two 
voting  for  reversal. 
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Forrest  t;.  Kissam,  7  Hill. 

Reported  S5  WencL  651. 

Witness;  Evidence. 

On  the  trial  of  this  cause  before  referees,  after  the  direct 
examination  of  a  witness  called  by  the  defendant  was  closed, 
they  adjourned  the  further  hearing  of  the  cause  to  a  future 
day,  for  their  own  accommodation,  but  with  the  consent  of 
both  parties ;  the  plaintiff  saying  nothing  at  that  time  as  to 
his  intention  to  cross-examine,  and  before  the  arrival  of  the 
adjourned  day,  the  witness  died.  The  referees  considering 
the  examination  of  the  witness  incomplete,  rejected  the  evi- 
dence on  the  direct  examination,  and  the  Supreme  Court  held 
their  decision  correct  in  that  particular.    But 

The  Court  of  Errors  held,  that  the  referees  had  no  right 
under  those  circumstances  to  reject  it  as  incompetent,  but 
were  bound  to  consider  it  in  making  their  report. 

"  Otherwise,"  observes  the  Chancellor  in  his  opinion  in  fa- 
vor of  reversal,  "if  the  opportunity  to  cross-examine  had 
been  lost  by  the  misconduct  of  the  witness,  or  by  the  fault  or 
negligence  of  the  party  calling  him." 

It  was  also  held,  that  the  declarations  of  a  witness  can  not 
be  resorted  to  for  the  purpose  of  disqualifying  him  on  the 
ground  of  interest,  though  otherwise  as  to  the  declarations 
of  the  party  calling  him. 

Judgment  reversed,  10  to  6. 


.  Bailet  V,  Wakeman,  2  Denio,  220. 

In  S.  Ct.  2  HUl,  279. 

Evidence;  Partner. 

Assumpsit  by  Wakeman  and  others,  plaintiffs  below, 
against  Bailey  for  goods  sold  and  delivered,  &c.  The  facts 
were,  as  far  as  material,  as  follows :  Vaill,  one  of  the  partners  of 
the  plaintiff  below,  in  his  life  time,  being  in  the  country,  pur- 
chased from  the  defendant  Bailey,  a  sight  draft  on  New  York, 
which  Bailey  endorsed  to  the  firm.    Yaill  then  immediately 

21 
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remitted  it  to  his  partners  in  a  letter,  in  which  he  directed  them 
to  credit  the  draft  to  himself  individually;  after  which  the 
defendant  became  a  buyer  of  goods  from  the  firm  to  an 
amount  exceeding  that  of  the  draft.  The  surviving  partners 
of  Yaill,  who  died  before  the  suit  was  brought,  refused  to 
give  Bailey  credit  for  the  draft,  which  be  sought  to  set  off 
against  their  demand.  To  repel  the  set  off,  they  offered  la 
evidence  Yaill's  letter  to  them  enclosing  the  draft,  in  which  he 
directs  it  to  be  credited  to  his  individual  account.  The  judge 
at  the  trial  admitted  the  evidence,  and  the  jury  having  found 
against  the  set  off,  a  bill  of  exceptions  was  taken,  and  on  a 
motion  for  a  new  trial, 

The  Supreme  Court  held  the  evidence  admissible^  and 
denied  the  motion,  holding  the  letter  admissible  as  a  part  of 
the  res  gestae  to  show  that  the  purchase  was  an  individual 
transaction  of  Vaill,  the  deceased  partner.  But  on  writ  of 
error  from  this  judgment. 

The  Court  of  Errors  held  that  the  letter  of  the  partner 
who  purchased  the  draft  was  not  competent  evidence  for  the 
plaintiffs  as  a  part  of  the  res  gesta  to  prove  the  purchase  an 
individual  transaction  of  Vaill,  nor  for  any  purpose  what- 
ever as  evidence  in  their  favor ;  and  the  judgment  of  the 
Supreme  Court  was  reversed  by  a  vote  of  24  to  1. 


EVICTION. 


Ttmason  v.  Bates,  14  Wend.  671. 

InS.  Ct  13  id.  303. 

Eviction;  Covenant  of  Seisin. 

In  this  case,  the  action  was  for  a  breach  of  the  covenant 
of  seisin  J  and  the  Supreme  Court  held,  1.  that  the  plaintiff 
is  entitled  to  recover,  if  he  shows  an  eviction  by  due  process 
of  law,  from  any  portion  of  the  premises  embraced  within 
the  courses  and  distances  actually  rtin,  and  the  monumefits 
actnaVy  established  in  a  survey  made  previous  to  the  execu- 
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tion  of  the  deed,  in  reference  to  the  premises  conveyed ;  al- 
though the  land  from  which  the  plaintiff  is  evicted,  is  not 
comprised  within  the  bounds  of  the  tract  of  which  in  the 
deed  it  is  alleged  to  be  part  or  parcel. 

2.  That  parol  evidence  of  the  acts  and  declarations  of  the 
covenantor  is  admissible  to  show  the  courses  and  distances 
actually  run  in  such  previous  survey,  for  the  purpose  of  pro- 
ving that  the  land  from  which  the  plaintiff  is  evicted,  is  em- 
braced within  the  description  of  the  premises,  as  set  forth  in 
the  deed.    But.  on  review. 

The  Court  of  Errors  held,  1.  That  an  action  of  covenant 
for  breach  of  the  covenants  of  seisin  and  quiet  enjoyment, 
will  not  lie  for  the  eviction  of  the  grantee  from  lands  taken 
possession  of  by  him  under  his  deed,  where  the  premises  are 
described  as  a  specific  lot  in  a  certain  tract  or  patent,  and 
the  lands  of  which  the  grantee  is  evicted  are  not  embraced 
in  such  description  thus  referred  to  by  the  deed. 

2.  That  parol  evidence  is  inadmissible  to  show  that  the 
lands  are  comprised  within  certain  limits  designated  by  the 
grantor  in  the  negotiation  previous  to  the  conveyance,  as  the 
boundaries  of  the  lot  in  question,  where  that  part  of  the 
premises  from  which  the  plaintiff  is  evicted,  are  not  in  fact 
embraced  in  the  description  of  the  premises  contained  in  the 
deed  as  ^'  a  specific  lot  i?i  a  certain  tract  or  patent." 

Judgment  reversed  accordingly. 


S3*  Q^uere  1  whether  even  written  evidence  of  such  design- 
nation  of,  the  limits  by  the  grantor,  such  as  his  letters,  &c,^ 
previous  to  the  conveyance,  would  be  admissible  evidence,  in 
such  an  action  of  covenant,  under  such  circumstances?  and 
whether,  if  such  designation  were  the  mistake  or  froMd  of 
the  grantor,  the  remedy  of  the  grantee  would  not  be  in  equity^ 
or  an  action  on  the  case  7  If  so,  it  would  seem  to  follow  that 
a  subsequent  grantee  of  the  first  grantee,  could  have  no 
remedy  against  the  grantor,  either  at  law  or  in  equity,  upon 
such  eviction,  as  such  a  cause  of  action  could  not  run  with 
the  land,  by  virtue  of  the  covenants  of  seisin  and  quiet  en- 
joyment, the  premises  evicted  of»  not  being  in  fact  conveyed 
by  the  deed. 
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Murray  v.  Blatchford,  1  Wend.  583. 

Not  reported  in  Chancery. 

Executors  and  Administrators  ;  Release  ;  Compromise  hy 
Two  without  Assent  of  Third  Executor, 

Bill  by  next  of  kin  against  the  administrators  of  their  in- 
testate, and  one  of  the  debtors  to  his  estate,  who  had  com- 
promised his  debt  with  two  of  the  administrators,  without 
the  concurrence  of  the  third,  to  have  the  release  set  aside  and 
for  a  payment  of  the  residue  of  the  debt. 

The  Chancellor  made  a  decree  to  that  effect,  holding  the 
release  not  binding  on  account  of  the  dissent  of  the  third 
administrator,  one  third  also  of  those  entitled  to  distribution, 
having  opposed  the  release. 

The  Court  of  Errors  held,  that  the  release  by  the  two 
without  the  concurrence  of  the  third  administrator,  was  good, 
and  that  his  dissent  was  no  objection  to  its  validity ;  that 
executors  and  administrators  stand  on  the  same  ground  ;  their 
liabilities  and  responsibilities,  and  their  rights  and  interests 
are  the  same. 

The  Court  of  Errors  assented  to  the  principle  of  the  Chan- 
cellor's decree,  as  to  the  right  of  persons  interested  in  an  es- 
tate to  pursue  property  into  the  hands  of  any  person  who 
colludes  or  conspires  with  the  executors  to  produce  a  devas^ 
tavit.  Collusion  is  any  intermeddling  with  the  executor  or 
the  assets  of  the  testator,  by  which  the  executor  is  guilty  of 
a  violation  of  his  duty. 

But  it  was  held  by  the  Court  of  Errors,  that  though  the 
release  was  executed  by  the  two  administrators,  contrary  to 
the  known  wishes  of  one  third  of  those  entitled  to  distribu- 
tion, it  was  not  liable  to  be  set  aside  where  there  was  no 
fraud  or  collusion  shown  between  the  debtor  and  the  ad- 
ministrators;  and  as  the  answer  denied  all  fraud  and  collu-^ 
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siottt  and  no  evidence  had  been  taken  to  establish  either,  that 
fraud  or  collusion  could  not  be  alleged  to  avoid  the  release. 

Judgment  reversed  accordingly. 


BooART,  appellant,  t;.  Hertell  and  others,  respondents,  4 

Hill,  492. 

Reported  below,  9  Paige,  52 ;  and  3  Edw.  Ch.  R.20. 

Executor  ;  Sale  of  Bond  and  Mortgage  and  Misapplica 

tion  of  Proceeds. 

•    Appeal  from  Chancery  by  defendants  below. 

D.  by  his  will  gave  the  rents  and  profits  of  two  thirds  of 
his  real  estate  to  his  daughters  for  life,  the  fee  to  their  issue ; 
and  the  fee  of  the  other  third  to  his  grandsons,  to  take  at  21, 
with  the  benefit  of  the  income  during  their  minority  by  way 
of  maintenance.  The  will  then  proceeds  as  follows :  "  For 
the  more  equal  and  easy  division  of  my  estate,  I  do  hereby 
fully  authorize  and  empower  my  executors  hereinafter  named, 
whenever  they  shall  think  it  expedient,  to  sell  and  dispose  of 
all  or  any  part  of  my  real  estate  for  the  most  moneys  that 
can  be  gotten  for  the  same,  <Jcc."  In  pursuance  of  this  au- 
thority, the  two  acting  executors  sold  certain  lots  of  land, 
parcel  of  D.'s  estate,  and  took  a  bond  and  mortgage  in  their 
joint  names  as  executors,  for  a  portion  of  the  purchase 
money.  Afterwards,  and  prior  to  the  fund  being  wanted  for 
distribution,  one  of  the  executors  sold  and  assigned  the  bond 
and  mortgage  to  B.,  and  after  misapplying  the  proceeds, 
failed. 

The  Chancellor  held,  that  the  sale  and  assignment  by  one 
executor  alone  was  unauthorized,  and  that  the  assignee  ac- 
quired no  title  under  the  assignment ;  and  that  he  was  only 
entitled  to  be  protected  in  equity,  so  far  as  the  purchase 
money  paid  by  him  was  actually  applied  to  the  purposes  of 
the  trust ;  or  was  afterward  recovered  out  of  the  securites 
which  had  been  taken  for  a  }>ortion  of  the  purchase  money 
by  the  executor  and  trustee  who  had  been  guilty  of  the 
waste ;  the  Chancellor  holding  that  though  at  law  one  exec* 
utor  might  dispose  of  the  goods  or  securities  of  the  testator 
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to  a  bona  fide  purchaser;  yet,  that  when  a  note  or  other 
security  is  given  to  two  or  more  executors  jointly  after  the 
death  of  the  testator^  the  legal  title  is  in  them  all ;  and  the 
concurrence  of  all  is  necessary  to  transfer  the  legal  title  to 
such  note  or  security,  to  a  purchaser. 

The  Court  of  Errors  held,  that  though  the  other  executor 
did  not  concur  in  the  asssignment,  B.  the  assignee,  acquired 
a  valid  title  to  the  bond  and  mortgage,  having  purchased 
in  good  faith ;  Nelson,  Ch.  J.,  and  Bockee,  senator,  denying 
the  Chancellor's  distinction  between  notes  and  securities 
given  to  executors  as  such  after  the  death  of  their  testator, 
and  those  left  by  him,  given  to  him  in  his  lifetime^  provided 
the  money  when  received  would  be  personal  assets,  which* 
they  maintain  the  bond  and  mortgage  to  have  been  in  equity, 
as  a  sale  of  the  real  estate  was  authorized  by  the  will. 

Judgment  of  reversal,  16  to  2. 


FOREIGN  ASSIGNEE  OF  BANKRUPT. 


Abraham  and  Thompson  v,  Plrstoro,  Johnston,  and  oth- 
ers, 3  Wend.  638,  573. 

In  Ch.  4  Paige,  236. 

Foreign  Assignee  of  Bankrupt. 

Abraham,  the  defendant  below,  left  England  in  July, 
1828,  with  24  cases  of  paintings,  merchandize,  &c.,  and  on 
arriving  at  New  York,  the  goods  were  deposited  in  the  public 
store,  under  charge  of  the  defendant  Thompson,  as  collector 
of  the  port.  Shortly  after  Abraham  left  England,  a  commis- 
sion of  bankruptcy  was  sued  out  against  him,  and  he  was 
duly  declared  a  bankrupt.  On  the  8th  of  August,  1828, 
Johnston,  one  of  the  complainants,  was  made  provisional  as- 
signee. On  the  24th  of  September,  1828,  he,  together  with 
the  creditors  of  Abraham,  all  of  whom  were  British  subjects, 
resident  in  England,  filed  their  bill  in  tliis  cause,  before 
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judgments  obtained  by  the  creditors,  and  obtained  an  injunc* 
tion  restraining  the  collector  from  delivering  the  goods  to 
Abraham,  and  restraining  the  latter  from  receiving  or  prose- 
cuting for  the  same.  Abraham  put  in  his  answer,  neither 
admitting  nor  denying  the  proceedings  under  the  commis- 
sion, but  alleging  that  he  had  left  England  in  the  lawful 
pursuit  of  his  business,  and  with  a  bona  fide  intention  of  re- 
turning; and  denying  that  he  was  insolvent,  or  had  com- 
mitted  any  act  of  bankruptcy  in  England.  He  admitted 
the  debt  of  Plestoro,  and  some  others  as  stated,  but  denied 
others  in  the  bill.  On  the  coming  in  of  the  answer,  the  de- 
fendant, Abraham,  moved  for  a  dissolution  of  the  injunction. 

The  Chancellor  denied  the  motion,  holding  that  the  as- 
signment to  the  provisional  assignee  under  the  English 
bankrupt  law  divested  the  title  of  the  bankrupt  to  the  prop- 
erty he  brought  to  this  country;  and  that  the  injunction  was 
properly  granted  upon  the  application  of  the  assignee  to  re- 
strain a  third  person  from  delivering  it  to  the  banknipt,  and 
to  restrain  the  latter  from  receiving  or  prosecuting  for  it. 
He  also  held,  that  the  commencement  of  suits  by  the  Eng- 
lish creditors,  in  the  courts  of  common  law  of  this  state, 
against  the  bankrupt,  to  recover  judgments  for  their  respec- 
tive debts,  would  not  defeat  the  effect  of  the  assignment  to 
the  assignee.  The  Chancellor  in  his  opinion,  relies  chiefly 
on  the  case  of  Holmes  v.  Remsen^  4  J.  C.  R.  460.  He  says 
that  "in  the  cases  cited  to  the  contrary,  the  contest  was  be- 
tween the  foreiffn  assignees  and  domestic  crecli/or.9  claiming 
under  the  les  loci  where  the  suits  were  brought.  It  was 
probably  not  necessary  that  the  creditors  should  have  joined 
in  this  suit  with  the  assignee,  but  that  is  no  ground  for  dis- 
solving the  injunction."  He  also  held  that  "  in  this  case,  the 
property  was  constructively  within  the  jurisdiction  of  the 
country  of  the  bankrupt,  being  on  the  high  seas,  when  the 
provisional  assignment  was  made."  The  motion  to  dissolve 
the  injunction  was  denied  with  costs. 

On  appeal  to  the  Court  of  Errors  from  this  decision,  that 
court  held,  that  an  assignee  under  a  foreign  commission  of 
bankruptcy,  is  not  entitled,  nor  the  creditors  before  judgment, 
to  an  injunction f  to  restrain  the  bankrupt  from  receiving  from 
the  custom  house  here,  property  which  was  on  the  high  seas 
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on  board  a  vessel  on  its  way  from  England  to  New  York*, 
at  the  time  of  the  suing  out  of  the  commission.  Sutherland 
and  Marcy,  Js.,  were  for  affirming  the  order  of  the  Chancel- 
lor. Four  of  the  senators,  Maynard,  Oliver,  Allen,  and 
Stebbins,  delivered  opinions  for  reversal,  in  which  they  held 
that  an  aissignment  under  the  bankrupt  laws  of  England,  to 
an  assignee  in  bankruptcy,  did  not  operate  a  legal  transfer 
of  the  personal  property  of  the  bankrupt  in  this  country, 
even  as  between  the  assignees  and  the  bankrupt.  May- 
nard and  Stebbins,  senators,  held  that  if  the  property  be  on 
board  a  British  vessel  on  the  high  seas,  at  the  time  of  suing 
out  the  commission,  and  thus  within  the  jurisdiction  of  Eng- 
land, it  passes  by  the  assignment ;  but  if  so,  the  fact  must  be 
distinctly  averred,  and  will  not  be  presumed.  The  order  of 
the  Chancellor  was  reversed,  17  to  4  for  reversal. 


FRANCHISE. 


Thompson  v.  People,  23  Wend.  637. 

In  S.  Ct  21  Wend.  235. 

Franchise;  Toll;  Quo  Warrant i ;  Pleading;  Verdict. 
In  this  case,  the  Supreme  Court  held,  that  on  an  information 
in  the  nature  of  quo  warranto  filed  against  individu  /  s  cal- 
ling upon  them  to  show  by  what  warrant  they  exercised 
the  franchise  of  maintaining  a  bridge  across  a  navigable 
river  and  exacting  toll  from  passengers,  aod  the  defendants  an- 
swer that  they  do  so  by  virtue  of  an  act  of  the  legislature 
authorizing  the  erection  of  a  bridge  in  a  specific  form,  with 
an  opening  drawbridge  of  a  specified  width,  and  that  they 
have  in  all  respects,  conformed  to  the  requirements  of  the 
act  granting  the  franchise ;  if  on  this  allegation  as  to  con- 
formity to  the  terms  of  the  grant,  issue  is  taken  and  found 
against  them  by  the  jury,  judgment  of  ouster  follows  of 
course.    The  court  will  not  in  such  case  deem  the  verdict 
imperfect  because  the  jury  have  not  found  that  the  variation 
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or  departure  from  the  requirements  of  the  statute,  ^as  in  a 
material  point,  or  that  it  was  the  wanton  act  of  the  grantees, 
or  thai  it  was  productive  of  injury  to  the  public^  If  any  ex- 
cuse  existed  proper  for  the  consideration  of  the  jury  or  the 
court,  which  might  have  produced  a  different  or  more  favor- 
able result  to  the  defendants,  it  was  held  that  they  should 
have  alleged  it  by  way  of  pleading,  and  placed  it  upon  the 
record,  so  that  the  court  might  have  passed  upon  its  suiSlcien^ 
cy ;  but  where  the  defendants  placed  their  defence  upon  a 
strict  compliance  with  the  requirements  of  the  statute,  creating 
the  franchise,  and  there  was  no  exception  taken  as  to  the  re* 
jection  of  evidence  or  to  the  charge  of  the  judge,  the  court 
refused  to  make  any  intendments  in  favor  of  the  defendants.'^ 

The  Supreme  Court  further  held,  that  this  was  not  a  pri- 
vate franchise  but  one  of  a  public  nature,  in  which  the  pub- 
lic at  large  had  an  interest ;  and  that  an  information  in  the 
nature  of  a  quo  warranto  might  be  filed  in  the  name  of  the 
people,  on  the  relation  of  any  aggrieved  citizen }  that  in  a  case 
of  this  kind  a  quo  warranto  or  information  in  the  nature  of 
a  quo  warranto  was  the  appropriate  remedy ;  and  that  it  was 
not  taken  away  by  the  fact  that  a  bofid  had  been  executed 
to  the  state  as  a  security  for  the  faithful  performance  of  the 
conditions  upon  which  the  grant  was  made;  such  bond  being 
merely  cumulative. 

It  was  further  held,  that  although  the  bridge  was  built  in 
conformity  to  the  requirements  of  the  act  granting  the  fran- 
chise, and  so  continued  for  the  space  of  29  years,  still  it  ap- 
pearing that  for  10  years  subsequent  to  that  period,  the  gran- 
tees had  failed  to  comply  with  such  requirements ;  that  the 
conditions  prescribed  were  continuing  conditions ;  that  the 
bridge  was  to  be  so  maintained  as  well  as  erected  ;  there^ 
fore  the  non-compliance  was  a  misuser,  and  the  defendants 
bad  incurred  a  forfeiture  of  the  franchise. 

The  Court  of  Errors  held,  however,  that  as  the  plea  of  the 
defendants  alleged,  that  they  had  in  all  respects  conformed 
to  the  requirements  of  the  act,  and  set  forth  particularly, 
"  that  they  had  left  an  opening  between  the  centre  arches  of 
the  bridge,  of  the  width  of  23  feet,  for  the  passage  of  vessels," 
and  the  Attorney  General  had  replied  <<  that  a  bridge  was 
not  built  between  the  centre  arches  whereof,  there  was  and 
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hath  been  and  is  an  opening  of  not  less  than  twenty-five 
feet^  and  the  jury  instead  of  finding  the  defendants  ^^  guilty 
of  unlawful  holding  or  exercising  the  franchise^^^  found, 
^^that  since  the  year  1825,  there  was  not  a7i  opening  between 
the  centre  arches  of  the  width  of  twenty  five  feet^  but  that  at 
all  times  since  1825,  the  opening  was  of  less  width  than 
twenty  five  feet : — " 

The  Court  of  Errors  held,  that  the  verdict  was  imperfect, 
that  from  the  finding  of  the  jury,  it  did  not  necessarily  fol- 
low that  a  cause  of  forfeiture  existed^  as  it  did  not  appear 
but  that  this  diminution  in  width  was  wholly  immaterial  in 
respect  to  the  object  for  which  the  opening  and  drawbridge 
were  required  ;  nor  that  any  private  or  public  injury  had  re- 
sulted from  the  diminution ;  nor  but  that  there  had  been  a 
substantial  performance  of  the  conditions  upon  which  the 
grant  was  made,  which  is  all  that  can  be  required  in  the 
performance  of  a  condition  subsequent,  and  accordingly  the 
court  reversed  the  judgment  of  the  Supreme  Court,  and 
awarded  a  repleader. 

In  the  other  points  above  stated,  as  decided  by  the  Su- 
preme Court,  its  decision  was  not  disturbed. 


flj*  The  President  of  the  senate  (Bradish,)  the  Chancellor 
and  8  senators  were  in  favor  of  affirming  the  judgment  of 
the  Supreme  Court,  but  11  senators  voted  to  reverse  and 
award  the  repleader,  which  was  accordingly  done  by  a  ma- 
jority of  one  onlyk 

Quere  ?  tt  would  seem  that  the  replication  of  the  Attor- 
ney General  should  have  set  forth  particularly  the  diminu- 
tion of  the  width,  and  have  averred  that  the  diminution  was 
material ;  that  private  and  public  injury  had  resulted  from  it, 
and  have  negatived  the  substantial  performance  of  the  re- 
quirements of  the  act  ? 

The  order  entered  after  judgment  of  reversal,  proceeds, 
<'  and  it  appearing  to  the  court  that  the  plea  of  the  plaintifis 
in  error  in  the  court  below,  and  the  issue  therefore  joined^ 
which  has  been  found  for  the  plaintiff  below,  does  not  deter- 
mine the  right  and  that  no  judgment  therefore  should  be 
given  upon  the  verdict  aforesaid,  it  is  further  ordered  and 
adjudged  that  the  said  parties  do  replead^  that  is  to  say  thstt 
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the  plaintiffs  in  error  answer  anew  to  the  information  in  re- 
gard to  the  said  issue,  and  that  they  proceed,  Ac,  until  an 
issue  or  issues  of  law,  or  fact  be  duly  joined. 


FRAUDULENT  CONVEYANCE. 


Phosnix  v.  Dey,  Taylob,  and  another,  assignees  of  Ingra- 

ham,  a  bankrupt,  6  J.  R,  412-430. 

Fraudulent  Preference  by  Insolvent  Debtor  in  alleged 

.  Contemplation  of  Bankruptcy. 

Appeal  from  the  Court  of  Chancery.  About  the  begin- 
ning of  October,  1800,  Ingraham  the  bankrupt  became  in- 
solvent, and  expressed  his  inability  to  pay  his  notes,  which 
were  protested  for  non  payment.  After  his  public  declara- 
tion of  his  inability,  he  in  October,  November  and  December, 

1800,  made  several  assignments  to  individual  creditors  of 
lands,  effects,  and  debts,  and  in  particular  he  conveyed  to  the 
appellant.  Phoenix,  who  was  his  fatlier  in  law,  lands,  debts, 
and  promissory  notes,  to  a  considerable  amount. 

A  commission  of  bankruptcy  issued  against  Ingraham,  in 

1801,  under  the  United  States  act  of  bankruptcy  then  exist- 
ing, and  the  respondents,  Dey,  <fcc.,  were  appointed  assignees, 
and  received  an  assignment  of  the  bankrupt's  estate,  in  trust 
for  his  creditors.  They,  alleging  that  all  the  previous  trans- 
fers, payments  and  assignments  to  the  appellant,  were  made 
after  I.'s  known  insolvency,  when  he  had  either  committed 
or  contemplated  an  act  of  bankruptcy,  and  were  made  with 
an  intention  to  give  the  appellant  an  illegal  preference, 
filed  their  bill  for  a  general  discovery,  for  an  account,  and 
for  general  relief  against  the  appellant,  and  Ingraham  and 
his  wife.  • 

The  appellant  in  his  answer,  adinitied  the  assignments, 
payments,  <fcc.,  made  to  him,  but  denied  that  Ingraham  com^ 
milted  an  act  of  bankruptcy  until  February,  1801,  and  thaj 
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be  did  not  know  that  he  contemplated  bankruptcy  at  the 
time  the  appellant  took  the  securities ;  that  he  continued  to 
do  business  until  February,  1801;  that  on  a  former  commis- 
sion of  bankruptcy  against  I.^  in  1800,  an  inquest  was  taken 
in  the  District  Court  of  the  United  States,  in  December,  1800, 
to  try  the  fact  of  bankruptcy,  when  a  verdict  was  found  dis- 
affirming that  fact. 

Ingraham,  examined  as  a  witness,  confirmed  these  facts. 
Two  other  depositions  were  taken  of  two  creditors  of  L, 
one  of  whom  when  examined  as  to  his  credit,  stated  that 
he  had  stopped  a  sum  due  from  the  bankrupt  and  his 
partners,  and  he  had  supposed  they  had  allowed  it,  but  he 
was  afterward  informed  by  them  that  they  would  not  allow 
the  set-off.  The  other  witness  was  a  creditor  of  I.  at  his 
bankruptcy,  and  in  1802  was  himself  discharged  as  a  bank- 
rupt. The  competency  of  the  witnesses  as  well  as  of  their 
testimony  to  prove  the  declaration  of  I.,  in  regard  to  his  in- 
solvency, was  argued  by  the  counsel,  and  considered  by 
the  Court  of  Errors  on  the  decision  of  the  cause. 

The  Chancellor  held  that  the  assignments  and  payments 
And  transfers  of  securities  to  Phosnix,  were  fraudulent  as 
against  the  complainants,  the  assignees  of  In^rahajn,  and 
decreed  that  the  appellant  reconvey  and  deliver  all  the  prop- 
erty, <S6C.,  and  repay  all  monies,  6cc,,  to  the  complainants. 
From  this  decree,  the  defendant  below  appealed  to  this 
court. 

The  Court  of  Errors,  Spencer,  J.,  delivering  the  only  opin- 
ion, hel^,  1.  That  Dickson,  the  witness  discharged,  appeared 
to  he  a  competent  witness,  but  that  Prime  the  other,  his  re- 
sponsibility not  having  beei^  discharged,  was  not.  2.  That 
even  if  they  were  both  competent,  there  was  not  sufficient 
evidence  to  authorize  the  conclusion  that  Ingraham  contetn- 
plated  an  act  of  bankruptcy^  within  the  act  of  Congress, 
when  he  executed  the  conveyances,  &c.,  and  made  the  pay- 
ments to  the  appellant,  which  the  decree  of  the  Chancellor 
liad  declared  void.  Spencer,  J.,  says :  "  The  most  that  can 
be  deduced  from  the  evidence  is,  that  Ingraham  was  insol- 
vent ;  but  it  expressly  rejects  the  idea  that  the  acts  were  done 
in  contemplation  of  bankruptcy.  Reference  has  been  made 
to  the  answer  of  Ingraham,  to  impeach  that  part  ot  his  evi- 
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dence,  which  denies  that  what  he  did  to  secure  the  appellant 
was  in  contemplation  of  an  act  of  bankruptcy ;  if  it  be  ad- 
mitted that  his  answer,  and  the  declaration  he  made  com- 
pletely produce  that  effect,  still  the  fact  is  to  be  made  out  af- 
Jirmaiivelf/j  that  the  preference  was  given  to  the  appellant, 
in  contemplation  of  bankruptcy.  For,  no  proposition  can 
be  clearer,  than  that  the  answer  of  one  defendant  is  not  evi- 
dence against  his  co-defendant ;  and  that  the  declarations  of 
a  party  to  a  sale  or  transfer,  going  to  take  away  and  destroy 
the  vested  rights  of  another,  can  not,  ex  post  facto^  work 
that  consequence  nor  be  regarded  as  evidence  against  the 
vendee  or  assignee.*' 

"There  is  no  evidence  of  an  act  of  bankruptcy  contem- 
plated,  nor  any  circumstance  from  which  to  infer  it,  except 
the  simple  fact  of  his  insolvency,  and  the  court  is  without 
any  evidence  to  show  the  nature  and  extent  of  this  insolven- 
cy, and  whether  it  was  irretrievable  and  desperate  or  not." 

"  That  insolvency  is  no  objection  to  giving  a  preference, 
unless  it  be  shown  that  a  bankruptcy  was  contemplated  at 
the  time,  was  decided  in  the  Supreme  Court  in  the  case  of 
McMennomy  and  Townsend  v.  Ferris^  (3  J.  R.  82.)  That 
principle  will  be  found  admitted  and  acted  upon  in  a  great 
variety  of  cases." 

3.  As  to  "  how  far  forth  payments  obtained  by  a  creditor 
on  his  application,  after  the  debtor  contemplates  an  act  of 
bankruptcy  but  before  one  is,  in  fact,  committed,  are  to  be 
upheld,  I  confess  I  have  little  difficulty."  And  he  cites 
Harishorne  and  another  v.  Slodden,  2  B.  and  P.  586,  to 
prove  that  where  even  the  debt  is  not  yet  due,  a  preference 
thus  obtained  was  valid,  though  the  creditor  knew  the  debtor 
was  in  failing  circumstances,  and  that  the  motive  of  his  con-, 
duct.    Also,  the  case  of  Thompson  v.  Freeman,  1  T.  R.  156. 

Kent,  Ch.  J.,  was  of  the  same  opinion ;  Thompson  and 
Yales  absent. 

Decree  reversed  unanimously. 
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Anderson  v.  Roberts,  18  J.  R.  615. 

In  Ch.  3  J.  C.  R,  371. 

Fraudulent  Conveyance  ;  Purchaser  without  Notice. 

The  plaintiff  below,  Roberts,  filed  a  bill  to  set  aside  deeds 
and  mortgages,  <S6C.,  under  which  Anderson  and  another 
claimed  the  premises  in  question  in  the  suit.  The  facts  ma- 
terial to  the  understanding  of  the  legal  points  presented,  were 
as  follows:  one  Griffith  was  seised  of  the  premises,  and 
made  a  fraudulent  conveyance  of  them  to  Sarah  Johnson, 
who  on  the  28th  of  March,  1808,  mortgaged  them  to  D. 
Stansbury,  to  secure  a  debt  of  $330  which  she  owed  him. 
After  this  one  Taylor  recovered  a  judgment  against  Griffith, 
under  which  Roberts  the  plaintiff  claims  the  premises  by  vir- 
tue of  a  sheriff's  deed.  Stansbury's  mortgage  stood  unin- 
fected with  notice  of  the  want  of  consideration  in  the  con- 
veyance to  S.  J.  Roberts  was  a  creditor  of  Griffith  and  a 
purchaser  under  Taylor's  judgment.  The  defendant  Ander- 
son purchased  under  a  judgment  against  Sarah  Johnson,  and 
the  other  defendant  became  joint  owner.  They  then  paid 
S.  J.  $167,  and  took  a  quit-claim  deed  from  her  of  the  prem- 
ises. They  also  paid  off  her  bond  and  mortgage  to  Stans- 
bury^  and  took  an  assignment  of  it.  Their  answer  denied 
all  knowledge  of  the  claim  of  the  plaintiff  Roberts  to  the 
land,  until  after  they  had  paid  these  different  sums ;  and 
stated  that  they  had  tendered  to  the  plaintiff  Roberts,  the 
amount  of  his  incumbrance,  and  they  insisted  that  they  were 
entitled  to  hold  as  bona  fide  purchasers,  without  notice  of 
the  fraud  in  the  conveyance  of  Griffith  to  Sarah  Johnson. 

The  Cha,nceIlor  (Kent)  said,  "  the  only  question  in  the 
oaee  as  it  strikes  me  is,  whether  S.  J.,  being  a  fraudulent 
grantee,  can  be  the  source  of  legal  title  in  the  defendants, 
assuming  them  to  be  bo?iaJide  purchasers  for  a  valuable  con- 
sideration, without  notice  of  the  fraud?  And  he  held  that 
the  statute  of  frauds  did  not  by  the  proviso  in  the  6th  section 
{1  R.  L.  of  1813)  protect  a  grantee  of  a  fraudulent  grantee  ; 
that  the  conveyance  therefore  to  Sarah  Johnson,  being  abso- 
lutely void,  she  could  not  be  the  source  of  legal  title  in  the 
idefendants,  and  that  her  conveyance  was  void  as  against  the 
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creditors  of  Griffith,  notwithstanding  she  had  received  a  full 
consideration.     On  appeal, 

The  Court  of  Errors  reversed  this  decision,,  holding  that 
the  proviso  in  the  sixth  section  of  the  act,  applies  to  the  2d 
and  3d  sections  of  the  statute,  (or  13  Eliz.  c.  5,  and  27  Eli2. 
c.  4)  and  that,  whether  the  conveyance  is  from  the  fraudulent 
grantor  or  the  fraudulent  grantee,  and  the  same  rule  of  con- 
struction governs  hoth  sections  of  the  statute  as  to  convey- 
ances to  defraud  the  grantor's  creditors,  or  to  defraud  subse* 
quent  purchasers,  as  to  titles  acquired  by  bona  fide  purcha- 
sers, without  notice  of  the  fraud.  It  was  also  held,  that  the 
purchaser  from  the  fraudulent  grantee,  must,  however,  be 
prior  in  time  to  the  purchase  from  the  fraudulent  grantor  or 
to  a  sale  on  execution  at  the  suit  of  a  creditor. 

Decree  reversed  accordingly. 


Seward  v.  Van  Wyck,  8  Cow.  406^450. 

In  S.  Ct.   5  Cow.  tO-73. 

Fraudultnt  Conveyance  ;  Defective  Verdict. 

Ejectment  by  a  purchaser  under  execution  against  Se- 
ward, defendant  below.  The  facts  of  the  case  were  as  fol- 
lows t 

Seward,  the  father,  held  the  lands  as  owner  in  fee,  at  the 
time  of  the  deed  to  his  son,  the  defendant  below.  He  had 
previously  guarantied  the  payment  of  a  certain  judgment 
against  S.,  who  himself  had  lands  bound  by  the  judgment, 
which  at  a  fair  valuation,  might  well  be  thought  sufficient  to 
pay  the  judgment.  Seward  the  father  then  disposed  of  all 
his  real  estate,  by  giving  to  his  son  a  full  covenant  deed,  and 
taking  a  bond  to  himself  for  an  annuity  for  bis  life ;  and  the 
son,  also  in  Consideration  of  the  deed,  gave  separate  bonds 
to  two  of  his  sisters  for  their  portions,  after  which  the  prop- 
erty of  S.,  the  debtor  in  the  judgment  guarantied  by  the  fath- 
er, was  exhausted  by  execution,  and  proved  insufficient  to 
pay  the  judgment  against  him.  The  father  was  then  sued 
upon  his  guaranty,  and  judgment  obtained  against  him,  on 
which  execution  issued^  and  the  real  estate  thus  conveyed 
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to  his  son  was  sold  under  it  to  the  plaintiff  below.  On  the 
trial,  the  jury  found  a  verdict  negativing  all  actual  fraud. 
But 

The  Supreme  Court  held  that  "  the  conveyance  by  way  of 
advancement  to  the  son  and  daughters  was  fraudulent  in  law 
and  void.  That  such  a  voluntary  settlement  or  conveyance 
by  way  of  advancement  of  children  after  marriage  by  a 
person  indebted  at  the  time,  is  fraudulent  and  void  against 
all  his  creditors  who  were  such,  prior  to  the  settlement  or  ad- 
vancement, without  regard  to  the  amount  of  their  debts,  or 
the  extent  of  the  property  settled,  or  the  circumstances  of  the 
person,  making  the  settlement  or  advancement ;  that  this  rule 
applied  to  a  debt  due  from  a  person  as  guarantor ;  though  it 
be  contingent  till  after  the  settlement,  and  though  it  be  such 
a  debt  at  the  time,  as  could  not  be  proved  under  an  English 
commission  of  bankruptcy,  or  our  own  insolvent  acts."  The 
court  seem  to  hold  that  as  to  debts  contracted  subsequently! 
the  presumption  of  fraud  arising  in  law,  may  be  repelled  by 
circumstances. 

The  doctrine  in  Reade  v.  Livingston^  (3  J.  C.  R.  481,) 
considered,  and  held  to  apply  to  courts  of  law.     On  error. 

The  Court  of  Errors  reversed  the  judgment;  Stebbins, 
Spencer,  and  Allen,  senators,  who' read  opinions,  all  concurred 
that  the  deed  was  not  fraudulent  in  law.  Jones,  Chancellor^ 
in  an  elaborate  and  able  opinion,  discusses  the  form  of  the 
special  verdict,  which  instead  of  finding/ac^5,  h^A  found  all 
the  evidence  in  ike  case  as  their  special  verdict ;  and  though 
he  evidently  concurs  with  these  senators  that  the  deed  is 
not  fraudulent  in  law,  and  was  in  favor  of  sustaining  it,  yet 
he  concludes :  '*  I  am  therefore  constrained  to  declare  that  I 
can  not  decide  the  question  of  law  raised  by  the  parties  upon 
this  special  verdict.  It  is  radically  and  substantially  defec- 
tive, and  its  defects  are  in  my  judgment,  incurable  in  this 
court.  The  proper  course  in  such  cases  appears  to  me,  to  re- 
verse the  judgment. " 

Judgment  reversed* 


EC5=*  See  to  same  effect,  Rogers  v*  Eagle  Fire  Company 
©/  N.  Y.  9  Wend.  61L 
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Waterbury  v.  Sturtevant,  18  Wend.  363. 

Fraudulent  Conveyance. 

Appeal  from  the  Chancellor.  Bill  by  judgment  creditor 
to  set  aside  a  conveyance  as  fraudulent  by  one  of  two  part- 
ner&(sons  to  appellant)  of  his  separate  real  estate  to  his  father, 
in  payment  of  a  partnership  debt. 

Sturtevant  the  plaintiff,  had  recovered  a  verdict  against 
J.  Waterbury,  one  of  the  partners,  for  $5,000  on  the  9th  of 
October,  1828,  on  which  judgment  could  not  be  entered  up 
until  the  18th  of  October.  On  the  llth  of  October,  he  exe- 
cuted to  his  father  the  conveyance  sought  to  be  set  aside,  of 
his  sole  property  in  the  city  of  New  York ;  the  father  held 
the  joint  note  of  his  sons  for  $6,500,  which  on  receiving  the 
conveyance  he  delivered  up,  and  took  the  note  of  the  other 
son  for  the  balance. 

The  Vice  Chancellor  held  N.'  W.  the  father,  (who  denied 
all  knowledge  of  the  property  of  the  sons,  except  the  prop- 
erty in  question,  and  all  intent  to  defraud  the  creditor,  and 
insisted  that  his  sole  object  was  to  obtain  satisfaction  of  his 
debt,)  entitled  to  protection  as  bona  fide  purchaser . 

The  Chancellor  held,  on  the  other  hand,  that  as  the  father 
.  had  not  denied  all  knowledge  or  suspicion  of  his  son's  ob- 
ject in  making  the  conveyance,  he  was  satisfied  that  he 
could  not  do  it,  and  that  he  was  therefore  bound  to  declare 
the  assignment  to  the  father  fraudulent.  He  therefore  re- 
versed that  part  of  the  decree  of  the  Vice  Chancellor. 

The  Court  of  Errors  however  held,  '^  that  the  father  not- 
withstanding the  verdict  against  his  son,  might  lawfully  se- 
cure a  preference  in  satisfaction  of  a  bona  fide  debt  due  to 
him,  and  thus  prevent  the  lien  of  the  verdict  attaching  to 
the  real  estate." 

"  That  when  the  creditor  taking  such  conveyance,  does  so 
with  intent  to 'defraud  the  creditor  who  has  obtained  the  ver- 
dict, (as  if  he  has  other  security  of  the  debtor,  &c.,)  that 
will  constitute  such  a  fraud  as  to  invalidate  the  assignment ; 
but  that  taking  such  an  assignment  is  not  per  se  fraudulent 

23 
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or  evidence  of  fraud,  as  he  shows  a  legal  motive  for  taking 
the  assignment,  and  it  was  received  in  payment  of  a  bona  fide 
debt. 

Decree  of  the  Chancellor  reversed^  by  14  to  9. 


FRAUDULENT  POSSESSION  OF  CHATTELS. 


Smith  v.  Hoe  and  Acker,  23  Wend.  663. 

Not  reported  below. 

Fraudulent  Mortgage  of  Chattels ;  Possession* 

In  this  case  the  presiding  judge,  on  the  trial  before  the 
jury,  had  ruled  that  the  mortgage  being  unaccompanied  by 
an  immediate  delivery^  and  not  followed  by  an  actual  and 
continued  change  of  possession  of  the  property,  and  no  rea- 
son sufficient  in  the  law  being  shown  for  want  of  possession 
by  the  mortgagee;  the  mortgage  was  fraudulent,  and  re- 
fused  to  submit  the  question  of  fraudulent  intent  as  a  ques- 
tion of  fact  to  the  jury. 

The  Supreme  Court  affirmed  the  decision ;  but 

The  Court  of  Errors  held,  1.  That  the  mortgage  was  not 
void  for  mere  want  of  the  possession  required  by  the  Rev. 
Stat.,  if  it  be  made  to  appear  on  the  part  of  the  mortgagor, 
that  it  was  made  in  good  faith,  and  without  any  intent  to 
defraud  purchasers  or  creditors. 

2.  That  the  continuance  of  the  mortgagor's  possession,  af- 
fords the  highest  presumption  of  fraudulent  intent,  amount- 
ing to  conclusive  proof ,  unless  it  be  rebutted  by  such  evidence 
as  to  make  the  good  faith  of  the  transaction  appear  affirmative- 
ly. The  burden  of  proof  to  rebut  that  presumption,  is  thrown 
wholly  upon  the  party  claiming  under  the  mortgage,  and 
the  question  of  intent  is  not  to  be  determined  by  the  court 
where  such  proof  is  offered,  but  it  must  be  submitted  to  the 
jury. 
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GoLB  and  Thxtrman  v.  White,  26  Wend.  611-540. 

Iti  S.  Ct.  S4  Wend.  12L 

Mortgage  of  Goods  and  ChaUels. 

Trover  for  a  vessel. 

The  question  as  to  the  validity  of  a  mortgage  of  goods 
and  chattels,  unaccompanied  by  an  immediate  delivery,  &c., 
And  change  of  possession,  in  this  case,  is  so  similar  to,  and  so 
fully  decided  in  Hoe  v.  Acker,  (23  Wend.  653,)  that  it  is  only 
necessary  to  refer  to  the  evidence  which  was  offered  to 
prove,  that  the  case  came  within  the  principles  there  laid 
down,  and  which  was  excluded  by  the  judge  from  the  con- 
sideration of  the  jury ;  viz.,  that  the  mortgage  was  founded  on  a 
fair  and  adequate  consideration  ;  that  it  was  duly  filed  ;  that 
the  other  moiety  of  the  vessel  was  owned  by  third  persons,  and 
that  the  vessel  was  sailed  on  joint  account  of  the  owners, 
until  a  few  days  previous  to  the  delivery.  In  excluding  this 
evidence,  the  Supreme  Court  held  that  the  Circuit  Judge  was 
right.    But 

The  Court  of  Errors  held,  that  the  evidence  was  improp- 
erly excluded,  and  reversed  the  judgment.  They  also  held 
that  the  exceptions  in  the  statute,  of  contracts  of  bottomry^ 
and  of  vessels  in  foreign  ports  or  at  sea^  did  not  apply  to 
the  fresh  water  lakes  of  this  country. 


Hanford  v.  Artcher,  4  Hill,  27. 

In  S.  Ct.  1  Hill,  347. 

Ftaudulent  Possession  after  Sale  ;  Replevin. 

Replevin.  The  plaintiff's  title  was  by  a  sale  to  him  of 
the  goods  in  question  by  the  assignees  of  one  Norton.  Af- 
ter the  sale,  the  plaintiff  made  Norton  his  agent  or  clerk,  and 
the  latter  took  charge  of  the  goods  in  thar  capacity,  as  the 
plaintiff  alleged,  to  sell,  &c.  They  remained  at  the  same 
store  that  Norton  occupied.  The  defence  was  that  the  whole 
transaction  was  fraudulent  as  against  creditors,  one  of  whom 
had  directed  the  defendant  to  levy  on  them  in  virtue  of  a^ 
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fa.  Evidence  was  given  to  establish  the  defence ;  and  on  the 
part  of  the  plaintiff,  to  prove  the  bona  fides  of  the  sale,  and 
the  possession  of  the  plaintiffs,  and  to  show  that  the  assignees, 
before  the  sale  to  him,  had  had  the  exclusive  control  of  the 
goods  after  the  assignment.  The  plaintiffs  proposed  to  ask 
one  of  the  assignees  this  question :  "  So  far  as  you  are  con- 
cerned was  there  any  fraud  in  the  whole  transaction  ?"  To 
which  the  defendant's  counsel  objected,  and  the  Circuit  Judge 
sustained  the  objection.    Exception. 

The  judge  charged  the  jury  that  the  question  of  fraudu- 
lent intent  was  one  of  fact  for  them,  and  read  to  them  the 
statute  on  the  subject :  That  the  first  fact  to  be  inquired  into 
was  whether  there  had  been  immediate  delivery,  and  actual 
and  continued  change  of  possession,  d&c.  If  there  had,  they 
must  find  for  plaintiff;  if  otherwise,  whether  there  was  any 
good  reason  shown,  which  they  could  approve,  for  the  want 
of  them.  If  there  were,  then  the  verdict  must  be  for  the 
plaintiff.  If  not,  the  law  presumed  fraud.  But  the  plaintiff 
might  rebut  this  presumption  by  showing  that  the  assign* 
ment  was  made  in  good  faith  and  without  any  intent  to  de- 
fraud creditors.  If  there  was  no  change,  it  was  for  the 
plaintiff  to  explain.  If  he  had  done  so  satisfactorily,  then 
they  should  find  for  him ;  otherwise  for  the  defendant. 

The  plaintiff's  counsel  excepted  to  this  charge,  and  re- 
quested the  judge  to  charge  as  follows :  1.  That  if  the  jury 
believed  the  sale  was  made  in  good  faith,  and  without  any 
intent  to  defraud  Norton's  creditors,  it  was  valid.  2.  If  they 
believed  that  the  assignees  had  possession  until  the  sale  to 
plaintiff,  then  the  employment  by  him  of  Norton  as  his 
agent  or  clerk,  did  not  render  the  sale  void.  3.  That  if  the 
plaintiff  actually  and  bona  fide  employed  N.  as  his  clerk  to 
sell  the  same,  this  would  not  render  the  sale  void.  The 
judge  refused  to  charge,  plaintiff  excepted.  Verdict  for  de- 
fendant. 

The  Supreme  Court  on  the  motion  for  a  new  trial,  held 
the  ruling  of  the  judge  correct  as  to  the  question  offered  to 
be  put  to  the  assignee ;  and  that  his  charge  was  also  correct 
in  all  particulars  as  given ;  and  that  he  was  not  bound  to 
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charge  on  either  of  the  points  presented  to  him  by  the  plain- 
tiff's counsel.    See  opinion  of  Cowen,  J.,  1  Hill,  p  350-361. 

On  writ  of  error  t ) 

The  Court  of  Errors,  that  court  reversed  the  judgment ; 
holding  that  the  judge's  charge  to  the  jury,  "to  enquire  if 
any  good  reason  had  been  shown  which  they  could  approve, 
why  possession  had  not  been  changed,  &c.,  was  erroneous, 
as  tending  to  mislead  the  jury  from  the  true  point  of  inquiry, 
Ttz.,  the  bona  fides  of  the  transaction,"  and  although  the 
judge  had  previously  told  the  jury,  after  reading  the  statute 
to  them,  that  the  question  of  fraudulent  intent  was  one  of 
&ct  for  their  decision. 

Walworth,  Chancellor,  who  was  for  affirmance,  observed 
that  this  is  one  of  that  interminable  class  of  cases,  arising 
upon  the  construction  of  this  section  of  the  Rev.  Stat.,  dec. 
He  denies  that  the  case  of  Smith  and  Hoe  v.  Acker,  (ante,) 
decides  that  "  the  proof  of  a  sufficient  consideration  is  of  it- 
self enough  to  rebut  the  presumption  of  fraud,  arising  from 
want  of  change  of  possession,  as  the  Supreme  Court  had  er- 
roneously assumed  in  Butler  v.  Van  Wyck,  1  Hill,  438. 
See  opinion  of  Chancellor,  4  Hill,  274-286. 

The  president  of  the  senate,  who  delivered  an  opinion  for 
reversal,  proceeded  mainly  on  the  ground  that  the  judge  had 
limited  the  inquiry  of  the  jury,  by  his  charge  and  by  his 
refusal  to  charge  as  requested,  to  the  single  point  if  there 
was  any  good  reason  shown  for  want  of  change  of  posses- 
sum' 

Judgment  reversed,  17  to  7. 
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FRAUDULENT  REPRESENTATION. 


Addinoton  t?.  Allen,  11  Wend.  374. 

In  S.  Ct  7  id.  9 

Fraudulent  Representation  ;  Amending  Declaration  after 

Verdict. 

The  judgment  of  the  Supreme  .Court  in  this  case,  though 
in  form  reversed^  was  substantially  affirmed.  The  action  was 
case  for  a  false  representation  as  to  the  credit  of  a  third  party 
and  the  declaration  contained  several  counts,  some  of  which 
were  defective,  A  general  verdict  having  heen  taken  for  the 
plaintiff,  the  defendant  moved  in  arrest  of  judgment  for  the 
insufficiency  of  the  declaration  in  several  counts;  which 
motion  the  Supreme  Court  denied. 

The  Court  of  Errors  reversed  the  judgment  for  a  defect  in 
one  of  the  counts  holding  that  ''in  a  declaration  in  an  action 
on  the  case  for  a  fraudulent  representation  by  means  of 
which  goods  are  sold  on  credit,  and  loss  ensues,  it  must  be 
averred  that  the  representation  was  made  with  the  intent  to 
deceive  and  defraud^  and  that  such  averment  having  been 
omitted,  the  defect  is  not  even  cured  by  verdict."  But  the 
court,  a  majority  holding  the  3d  count  of  the  declaration  suf- 
ficient after  verdict,  the  record  was  o.dered,  on  reversing  the 
judgment  "  to  be  remitted  to  the  Supreme  Court,  with  liberty 
to  the  plaintiff  to  apply  to  amend  the  postea  either  by  the 
notes  of  the  circuit  judge,  or  by  the  evidence  set  forth  in  the 
bill  of  exceptions  so  as  to  apply  the  verdict  to  the  third  count 
and  to  render  judgment  thereon ;  or  in  case  the  court  should 
refuse  such  leave,  then  that  a  new  trial  be  awarded  by  that 
court  on  the  application  of  the  plaintiff  below,  and  that  he 
be  at  liberty  to  apply  to  amend  his  declaration  before  the 
awarding  of  a  venire  de  novo.     II  Wend.  421. 
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FRAUDULENT  TRUST. 


Murray  v.  Riogs,  15  J.  R.  671-592. 

In  Ch.  3  J.  C.  565. 

Fraudulent  Trust  and  Power  of  Revocation ;  Fraudulent 

Reservation* 

This  was  a  bill  filed  by  Riggs  and  others,  assignees  of 
Robert  Murray,  a  bankrupt  under  the  United  States  bank- 
rupt  act,  by  virtue  of  a  separate  commission  of  bankruptcy 
against  him,  issued  on  the  I5th  of  June,  1801,  under 
which  his  property  had  been  assigned  to  the  plaintiffs 
on  the  2d  of  July,  1801.  The  bill  was  filed  in  1802,  against 
J.  B.  Murray,  and  J.  S.  Clark,  to  whom  Robert  Murray,  for 
himself,  and  as  attorney  (duly  authorized)  for  his  partners, 
G.  W.  Murray,  J.  R.  Wheaton,  and  James  V.  Murray,  on  the 
23d  of  March,  1798,  made  an  assignment  of  all  their  part« 
nership  property  in  the  United  States,  to  J.  B.  Murray, 
and  J.  J.  Clark.  The  deed  recited  that  the  co-partners  had 
become  insolvent ;  that  the  assignees  had  advanced  money, 
d&c.  This  assignment  was  made  expressly  in  trust,  to  sell, 
collect,  and  receive  the  property,  and  to  apply  the  proceeds 
to  the  payment  of  the  balances  due  to  the  trustees,  and  to 
such  other  creditors  as  the  assignors  should,  by  deed,  within 
one  year  thereafter,  7iame  and  specify,  and  on  such  terms 
and  conditions,  as  they,  by  such  deed,  should  direct,  and  in 
default  of  such  direction,  then  in  trust  for  the  grantors,  and 
further,  with  power  to  change  the  trustees,^^  <fcc. 

On  the  24ih  of  March,  1798,  the  grantors  by  deed,  direct* 
ed  the  grantees  to  pay  the  expenses  of  the  trust  and  retain 
for  their  own  use,  several  sums  therein  specified;  reserving 
still  to  themselves  the  power  by  deed  at  any  time  before  the 
complete  adjustment  of  the  trust,  within  one  year,  to  alter 
or  revoke  the  appointments. 

On  the  21st  of  March,  1799,  they  by  deed  revoked  the 
appointments,  ice,  of  the  last  mentioned  deed,  and  directed 
the  trustees  to  pay  the  expenses  of  the  trust,  and  to  pay 


184  FRAUDULENT  TRUST. 

themselves  and  divers  other  creditors  specified,  at  the  times 
and  in  the  proportions  expressed  in  the  deed,  again  reserving" 
the  power  to  alter  and  revoke^  &c.,  as  before. 

On  the  31st  of  May,  1800 ;  the  grantors  by  virtue  of  such 
power,  directed  the  trustees  to  pay,  out  of  the  proceeds  in 
their  hands,  1.  All  expenses  incurred.  2.  Towards  the  sup- 
port of  the  grantors  from  the  28th  of  March,  1798,  until  they 
should  be  respectively  discharged  from  their  debts,  or  until 
one  year  after,  not  exceeding  $2,000  a  year,  for  each  of  them. 
3.  To  pay  certain  creditors  named.  4.  To  pay  themselves 
certain  specified  debts.  5.  To  pay  other  debts  due  to  the 
trustees,  d&c,  to  indemnify  bail,  &,c.  6.  That  the  assignees 
should  make  a  final  settlement  with  the  creditors  last  men- 
tioned,  on  certain  terms  mentioned,  and  hold  the  balance  of 
the  proceeds  subject  to  the  further  order  of  the  grantors ; 
and  that  the  creditors  who  should  not  accept  the  conditions^ 
or  should  knowingly  embarrass  the  objects  aforesaid,  should 
be  forever  excluded  from  any  share  under  the  assignment. 

The  bill  charged  that  Robert  Murray  as  partner  had  con- 
tracted  debts  to  upward  of  8700,000  ;  that  the  assignment  of 
1798  was  fraudulent,  and  made  to  delay,  hinder  and  defraud 
creditors ;  that  the  private  property  of  Robert  Murray,  exclu- 
sive of  his  share  in  the  partnership  property,  was  very  incon- 
siderable ;  and  the  bill  prayed  an  account  from  the  trustees, 
and  that  they  be  directed  to  deliver  up  all  books,  &c.,  be- 
longing to  the  estate  or  firm,  and  that  they  pay  to  the  plain- 
tififs  the  balance,  &c.,  and  that  the  same  assignments  might 
be  declared  fraudulent  and  void. 

The  partners  answered,  setting  up  their  discharge  under 
the  bankrupt  act  of  the  United  States.  The  assignees  an- 
swered, admitting  the  several  deeds  of  assignment  and  ap- 
pointment, and  most  of  the  facts  charged,  but  denied  fraud 
in  any  of  the  transactions.  They  stated  that  the  property 
assigned  was  greatly  deficient  in  paying  the  debts  covered 
by  the  assignments ;  that  James  Y.  Murray,  one  of  the  part- 
ners, claimed  to  receive  the  funds  in  their  hands,  and  had 
filed  his  bill  for  that  purpose.  They  stated  the  amount  re- 
ceived, and  submitted  to  account,  &c. 

Clark  having  died,  the  plaintififs,  with  the  assent  of  all 
parties  concerned,  made  a  settlement  with  his  executors, 
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agreeing  to  receive  what  was  due  from  Clark  to  the  estate, 
after  deducting  what  was  due  to  him,  payments  made  by 
him,  ScCy  but  providing  that  the  plaintiffs  were  not  to  be 
precluded  from  litigating  the  validity  of  the  assignments,  so 
far  as  respects  all  objects  and  purposes,  except  the  estate  of 
Clark ;  and  it  was  further  agreed  that  the  defendant,  J.  B. 
Murray  should  account,  &c.,  and  that  if  it  should  be  deter* 
mined  that  the  deeds  were  valid,  as  to  all  or  any  of  the  ces- 
tui que  trusts^  &c.,  then  the  trustee  as  creditor,  and  the  ces* 
iui  que  trusts^  to  have  the  benefit  of  the  balance,  &c. 

The  cause  as  to  John  B.  Murray,  the  surviving  trustee, 
proceeded  to  issue  and  publication,  but  no  proofs  were  taken 
on  either  side.  After  a  reference  to  a  master  to  stale  the  ac- 
counts under  the  above  mentioned  stipulations,  the  re- 
port, which  was  excepted  to  by  the  plaintiffs,  on  the  ground 
that  it  did  not  show,  nor  did  the  evidence,  ifcc,  that  Mur- 
ray or  M.  and  M.,  were  entitled  to  be  paid  out  of  the  property 
assigned,  d&c. 

The  cause  was  heard  on  bill  and  answer. 

The  Chancellor.  '-  The  material  question  in  the  case  is, 
whether  the  deed  of  assignment  of  the  23d  of  March,  1798, 
was  not,  in  judgment  of  law,  fraudulent,  as  against  the  cred- 
itors at  large.  That  was  the  only  deed  that  assigned  the 
partnership  property;  the  subsequent  deeds  between  the 
same  parties,  including  the  one  of  the  31st  of  May,  1800, 
were  merely  directions  to  the  trustees  upon  that  original  deed 
of  assignment.  If  that  deed  was  void,  the  succeeding  deeds 
must  share  its  fate,  as  they  were  incidental  to  and  dependent 
upon  it.    They  were  all  connected  parts  of  one  transaction. 

"  There  is  no  further  express  reservation  in  the  last  deed 
of  a  power  of  revocation.  The  grantors  seem  at  last  to  have 
grown  weary  of  sporting  with  the  property  as  their  own. 
It  may  be  doubted  however,  whether  the  power  of  revocation 
in  the  prior  deed,  was  not  still  in  force." 

"This  leads  us  to  the  consideration  of  the  important  ques- 
tion arising  out  of  this  case,  whether  such  an  assignment  by 
an  insolvent  debtor  to  a  few  select  creditors,  with  such  a 
power  of  revocation,  can  be  deemed  valid  in  law.  The 
necessary  inference  seems  to  be  that  it  was  made  "  to  delay, 
hinder,  or  defraud  creditors."    The  only  effect  of  such  an 

24 
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assignment  is  to  mask  the  property.  If  tolerated,  it  would 
lead  to  all  imaginable  abuses.  The  law  is  so  jealous  on  this 
subject,  that  if  the  deed  contains  a  power  in  any  way  equiv- 
alent in  its  effects  to  a  power  of  revocation,  it  is  fatal." 
p.  579-80. 

The  Chancellor  accordingly  declared  the  assignments 
fraudulent  and  void  as  against  creditors ;  and  the  trustees 
were  decreed  to^account  for  the  proceeds  of  the  property  re- 
ceived by  them  under  the  assignment  with  interest,  deducting 
tlieir  commissions  and  charges;  and  to  be  entitled  only  to 
come  in,  pari  passu,  with  the  other  creditors,  for  their  rate- 
able proportion  of  the  debtor's  estate. 

From  this  decree  the  assignee  M.  appealed  to  the  Court  of 
Errors,  where  after  argument,  the  opinion  of  the  court  was 
delivered  by  Thompson,  Ch.  J.  "The  material  question  in 
this  case  grows  out  of  the  deed  of  the  23d  of  March,  1798, 
taken  in  connexion  with  the  subsequent  deeds  between  the 
same  parties.  It  has  been  broadly  asserted  in  argument,  that 
the  appellant  was  chargeable  with  fraud  in  fact.  Thp 
charge  it  is  true  is  made  in  the  bill ;  but  it  is  met  and  utterly 
repelled  and  denied  by  the  answer,  and  there  is  not  a  particle 
of  proof  to  niake  out  the  charge.  If  the  transaction  is  to  be 
stamped  with  the  character  of  fraud,  it  must  arise  intrinsi- 
cally from  the  deeds  themselves.  It  then  becomes  a  question 
of  fraud  in  law.  The  only  circumstance  relied  upon  in 
support  of  the  allegation  of  fraud  is,  that  in  some  of  the 
deeds  the  grantors  have  reserved  a  power  to  revoke  and  alter 
the  trusts.  This  objection  does  not  apply  to  the  deed  of  the 
31st  of  May,  1800 ;  that  is  absolute  and  irrevocable.  This, 
in  connexion  with  the  first  deed  of  23d  March,  1798,  would 
in  my  judgment,  be  amply  sufficient  to  protect  and  establish 
the  appellant's  preference  thereby  gained.  If  the  contro- 
versy was  between  John  B.  Murray  and  some  person  deri- 
ving title  from  Robert  Murray  and  Co.,  prior  to  the  31st  of 
May,  1800,  and  whilst  the  property  was  held  under  the  re- 
vocable deeds,  a  very  different  question  might  be  presented, 
but  that  is  not  the  case  here.  The  assignees  of  the  bank- 
rupt R.  M.,  can  take  nothing  but  what  the  bankrupt  himself 
could  assign  to  them.    1  Atk.  191." 

"  All  these  intermediate  deeds,  if  they  are  taken  into  con- 
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•ideratioQ  as  forming  a  part  of  the  transaction,  were  not,  as 
beiween  the  parlies  to  them,  absolutely  void  and  incapable 
of  confirmation.  A  .deed  founded  in  actual  and  positive 
fraud,  as  being  made  under  the  influence  of  a  corrupt  mo- 
tive and  with  the  intent  (o  cheat  creditors,  may  be  considered 
void,  ab  initio,  and  never  to  have  had  any  lawful  existence. 
The  grantee  in  the  deed  may  be  considered  as  particeps 
criminis,  and  is  not  permitted  to  deduce  any  right  from  an 
act  founded  in  actual  fraud.  But  this  rule  is  not  applied  to 
contracts  which  are  only  considered  fraudulent  by  construc- 
tion of  law,  as  being  against  the  policy  or  provision  of  some 
particular  statutes.  Where  the  creditor  is  pursuing  his  debt- 
or with  a  judgment  and  execution,  or  in  any  other  manner 
to  enforce  payment  of  his  demand,  an  assignment  of  the 
debtor's  properly,  containing  a  power  of  revocation,  may 
very  well  be  considered  as  made  to  "  delay,  hinder,  or  defraud 
creditors,"  according  to  the  language  of  the  statute  of  frauds. 
But  I  do  not  see  how  it  could,  in  any  sense,  be  said  to  delay 
or  hinder  a  creditor,  who  was  taking  no  measures  to  enforce 
payment  of  his  demand,  as  is  the  case  now  before  us.  This 
is  an  important  feature,  in  which  this  case  is  distinguishable 
from  the  case  of  Clark  v.  Hi/slop,  14  J.  R.  458,  decided  in 
the  Supreme  Court,  and  on  which  so  much  reliance  has  been 
placed.  Clark  there  was  a  judgment  creditor,  and  had  issued 
an  execution  against  his  debtor,  which  was  levied  on  the 
property  assigned  to  Hyslop.  This  levy  was  made  at  a 
time  too,  when  by  the  very  terms  of  the  assignment,  the 
property  was  not  held  under  it ;  that  is,  after  some  of  the 
creditors  had  refused  to  come  in  and  accept  of  the  terms  pro- 
posed|  and  before  any  new  trusts  were  declared,  pursuant  to 
the  provisions  in  the  assignment.  It  was  with  great  propri- 
ety there  said,  that  looking  up  property  in  this  manner  was 
delaying  and  hindering  creditors."  In  p.  589,  Chief  Justice 
Thompson  says :  "  The  grantors  having  reserved  to  their 
own  use  for  their  maintenance  and  support  a  part  of  the 
property  covered  by  this  deed,  forms  no  objection  to  the  ap- 
propriation of  the  residue ;  though  in  case  of  a  deficiency,  to 
satisfy  the  creditors,  they  might  apply  to  a  court  of  equity 
for  the  appropriation  of  the  property  so  reserved,  towards  the 
payment  of  their  demands." 
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"  The  power  reserved  to  the  grantors  to  revoke  and  altcf* 
the  trusts,  forms  the  sole  ground  of  exception.  The  respon- 
dents come  here  as  assignees  of  Rohert  Murray,  under  a  title 
derived  from  him,  after  his  assignment  to  John  B.  Uurrayi 
was  confirmed  and  made  irrevocable.  In  my  opinion,  there- 
fore, the  decree  which  declares  these  deeds  null  and  void 
ought  to  be  reversed." 

A  majority  of  the  court  concurring  with  the  Chief  Justice, 
the  decree  of  the  Chancellor  was  wholly  reversed^  on  the 
ground  that  the  assignment  of  the  31st  of  May,  1800,  was 
legal  and  valid. 


Bdr*  The  foregoing  case  would  appear  to  have  been  ques- 
tioned from  the  outset,  both  as  to  the  validity  of  the  reserva- 
tion for  the  benefit  of  the  grantor  in  the  deed  of  the  Slst  of 
May,  1800,  and  as  to  the  effect  of  it  upon  the  validity  of  the 
deed  itself*  In  the  case  of  Atistin  v.  Bellf  20  J.  R.  442,  it 
came  under  the  review  of  the  Supreme  Court,  after  Chief 
Justice  Thompson  had  left  the  bench  of  that  court.  In  that 
case  there  was  a  similar  reservation,  among  others,  for  the 
benefit  of  one  of  the  grantors,  ^'for  the  maintenance  and 
support  of  himself  and  his  family ,  until  the  first  day  of 
May,  1820,  7iot  exceeding,  the  rate  of  $2,000  per  annum. 

Spencer^  Chief  Justice,  in  delivering  the  opinion  of  the 
court,  says : 

<^  The  grounds  on  which  the  assignment  is  supposed  to  be 
legally  fraudulent  are,  that  it  contains  stipulations,  reserving 
such  sum6  as  are  necessary  to  defray  the  expenses  of  defen- 
ding suits  at  law  or  equity  against  the  assignors,  in  relation 
to  the  trust  created ;  and  for  services  in  obtaining  or  endeav- 
oring to  obtain  the  discharge  of  the  assignors  from  all  their 
debts ;  and  also  such  sums  of  money  as  the  trustees  may  be 
obliged  to  pay  to  E.  S.  (one  of  the  assignors)  for  the  support 
of  himself  and  family,  &c. ;  and  also,  because  with  respect 
to  creditors  who  should  neglect  or  refuse  to  execute  the  deed, 
their  proportion  should  be  paid  to  the  grantors. 

"  The  case  of  Murray  v.  Riggs,  decided  in  the  Court  of 
Errors,  (15  J.  R.  671,)  bears  upon  some  of  the  objections 
made  to  this  assignment.  It  appears  that  a  majority  of  the 
i^ourt  concurred  in  the  opinion  of  Chief  Justice  Thompson ; 
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and  that  the  decree  of  the  Court  of  Chancery  was  reversed 
on  the  ground  that  the  assignment  of  (he  31st  of  May,  1800, 
was  legal  and  valid.  We  are  bound  by  that  decision,  what- 
ever  our  private  opinions  vnay  be  as  to  its  accuracy  or  solid- 
ity. As  to  the  reservation  in  that  case,  the  Chancellor  was 
of  opinion  on  the  strength  of  Estwicic  v.  Caillaud,  5  T.  R. 
420,  that  it  did  not  destroy  the  provision  as  to  the  residue ;  and 
he  intinaates  an  opinion  that  if  the  part  not  reserved  was  de- 
ficient, the  creditors  might  apply  to  a  court  of  equity  for  the 
residue.  In  this  part  of  the  Chancellor's  opinion,  Chief  Jus- 
tice Thompson  concurred.  This  then  j^uts  an  end  to  the 
objection  made  to  this  assignment,  as  to  a  reservation  of  a 
support  for  a  limited  time  for  one  of  the  assignors;  and  it  is 
equally  decisive  of  the  other  objections  as  to  defraying  the 
expenses  of  suits,  and  of  endeavoring  to  procure  their  dis- 
charge ;  for  they  fall  within  the  same  reason." 

"The  only  remaining  question  is,  whether  the  stipulation 
reserving  to  the  assignors  the  proportions  of  such  of  the 
creditors  as  neglected  or  refused  to  execute  the  assignment, 
renders  it  fraudulent  and  void." 

He  then  proceeds  to  show  that  the  court  had  already  in 
effect  decided  this  point  in  the  case  of  Hyslopv.  Clarke  14 
J.  R.  458.  "  That  case,"  he  says :  "  was  decided  in  October 
term,  1817,  and  the  case  of  Murray  v.  Riggs,  in  February, 
1818.  Chief  Justice  Thompson  assented  to  the  decision  in 
Hyslop  V.  Clark,  and  it  can  not  be  admitted  that  he  intend- 
ed 40  overrule  that  case  by  anything  he  said  in  the  case  of 
Murray  v.  Riggs.  The  contrary,  in  truth,  appears,  from 
his  distinguishing  between  the  two  cases,  as  has  already 
been  mentioned.  Mr.  Justice  Van  Ness,  who  delivered  the 
opinion  of  the  court,  said  "  that  it  was  also  one  object  to  co- 
erce the  creditors  to  acquiesce  in  the  terms  offered  them,  and 
that  therefore  that  part  of  the  assignment  was  void  under 
the  statute  of  frauds;  and  that  being  void  in  port  as  against 
the  provisions  of  a  statute,  it  was  in  toto  ;  and  in  this  opin- 
ion the  court  unanimously  concurred.  Now,  I  can  not  per- 
ceive any  material  distinction  between  the  case  of  Hyslop 
V.  Clark,  and  the  one  before  us,  unless,  indeed,  it  be  that 
this  is  a  stronger  case  of  legal  fraud."  And  the  tohole  deed 
was  accordingly  declared  to  be  fraudulent  and  void*     . 
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Allhougl^  the  case  of  Murray  v.  Riggs,  was  thus  pro- 
fessedly acquiesced  in,  it  is  easy  to  see,  that  practically,  "  its 
accuracy  and  solidity,"  as  Chief  Justice  Spencer  expressed 
it,  were  denied,  and  its  authority  by  one  distinction  or  other 
always  evaded.  It  would  have  been  better  to  have  denied 
it  to  be  law  at  once,  than  to  go  on  professedly  recognizing  it 
as  a  binding  precedent,  and  yet  always  contriving  to  circum- 
vent the  principle  of  the  decision ;  holding  it  to  be  binding 
as  to  one  point,  and  then  wholly  disregarding  it  as  to  another; 
as  Chief  Justice  Spencer's  opinion  does  with  regard  to  fraud 
in  law  ;  or,  as  Chancellor  Sandford  did  in  the  case  to  which 
we  shall  presently  come,  holding  it  to  be  a  case,  sui  generis, 
and  **  decided  upon  its  own  peculiar  circufnstanceSf^^  but  yet 
"  an  authority  for  any  case  like  itself  J^  The  case  to  which 
we  allude  was  the  following  one,  in  which  it  will  be  found 
that  the  case  of  Murray  v.  Riggs,  as  to  every  point  bearing 
upon  the  effect  of  such  a  reservation  upon  the  validity  of  the 
whole  deed,  as  well  as  the  validity  of  the  reservation  itself, 
was  finally  placed  in  the  Index  Expurgatorius  of  our  state 
jurisprudence. 


Mackie  and  others  v,  Cairnes,  Sedgwick  and  Lord,  6 

Cow.  547. 

In  cii.  1  Hopkins'  R.  373. 

Fraudulent    Trust,  and  Reservation  for  Benefit  of  As- 
signor. 

Cairnes,  a  merchant  possessing  considerable  property 
and  being  largely  indebted  became  insolvent,  in  March,  1823. 
On  the  25th  of  that  month,  on  the  7th  and  18th  of  April, 
and  on  the  29th  of  July  in  the  same  year,  he  executed  to 
Sedgwick  and  Lord,  certain  instruments,  by  which  he  con- 
veyed to  them  all  his  property  in  trust.  The  several  trusts 
were  expressed  in  those  instrutnents ;  (he  creditors  were 
thereby  ranked  in  classes,  and  were  to  be  paid  in  a  certain 
order  of  priority.  The  first  of  the  deeds  declared  one  of  the 
trusts  in  the  following  terms :  ^^  In  trust,  that  the  said  S.  and 
L.,  shall  first  pay  out  of  the  proceeds  of  the  assigned  prem- 
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ises  from  time  to  time,  for  the  support  of  the  said  W.  Cairnes 
and  his  family,  after  deducting  all  costs  and  reasonable 
charges  of  the  said  S.  and  L.,  at  and  after  the  rate  of  $2,000 
per  annum,  until  the  said  W.  C.  shall  be  discharged  from 
his  debts  under  some  insolvent  or  bankrupt  law  or  otherwise; 
such  however  not  to  endure  beyond  four  years."  p.  395. 

On  the  1st  of  August,  1823,  Cairnes  confessed  a  judgment 
in  favor  of  the  assignees,  S.  and  L.,  for  $96,000,  with  a  view 
to  use  the  same  as  a  security  to  protect  the  property  in  their 
hands  as  assignees.  Mackie  and  other  judgment  creditors  of 
subsequent  date,  charged  that  this  judgment  of  S.  and  L.  was 
collusive,  and  made  with  intent  to  hinder  and  delay  them 
from  obtaining  payment  of  their  judgment,  &c. 

Sandford,  Chancellor,  says:  "The  judgment  was  for  the 
sole  purpose  of  securing  the  creditors  intended  to  be  preferred. 
A  judgment  confessed  to  trustees,  is  one  method  of  giving  a 
preference,  and  securing  payment,  and  such  judgments  are 
held  valid  by  our  courts.  To  consider  this  judgment  as 
given  and  taken  upon  the  trusts  expressed  in  the  antecedent 
assignments  would  be  a  violent  presumption  in  opposition  to 
all  the  facts,  as  they  stand  before  the  court."  He  according- 
ly held  that  the  assignees  were  entitled  to  the  fund  in  ques- 
tion. 

But  upon  the  question  of  costs^  he  took  occasion  to  exam- 
ine the  validity  of  the  assignments.  After  reciting  the  trust 
in  favor  of  Cairnes,  he  asks : 

"Are  these  assignments  valid  or  void  ?  And  what  is  the 
legal  effect  of  the  tnist  in  favor  of  Cairnes,  the  grantor  ? 

"  So  far  as  the  conveyances  made  by  Cairnes  were  for  his  ^ 
won  use^  it  is  most  evident  that  they  were  intended  to  secure 
the  portion  of  his  estate  reserved  to  himself,  against  the  legal 
remedies  of  his  creditors.    These  were  then  conveyances 
made  to  defraud  and  hinder  the  creditors  of  Cairnes. 

"But  it  is  urged  that  these  assignments  if  void,  are  only  so 
in  respect  to  the  portion  set  apart  by  C.  for  his  own  use ;  that 
even  as  to  that  portion  they  are  valid  in  law  and  void  only 
in  equity ;  and  that  the  assignments  not  being  wholly  void, 
they  form  a  legal  title  in  the  assignees,  against  Mackie,  Milne 
and  Lockhart,  as  creditors. 

*^  The  statute  enacts  that  every  conveyance  made  to  bin-^ 
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der  or  defraud  creditors,  shall  be  clearly  and  utterly  void ; 
and  it  is  repugnant  to  the  terms  and  sense  of  this  provisioUi 
that  such  a  conv^eyance  should  be  partly  void,  and  in  part 
not  void.  It  is  said  that  adjudged  cases  have  established 
such  a  distinction,  and  those  cases  must  be  considered." 

The  Chancellor  then  examines  the  case  of  Estwick  v. 
Caillaudi  6  T.  R.  420,  and  the  case  of  Murray  v.  Riggs^ 
ante.  As  to  the  first,  he  says ;  "  it  did  not  determine  that  a 
debtor  who  is  insolvent,  may  assign  all  his  property  in  trust 
first,  for  his  own  use,  and  next,  for  the  payment  of  some  or 
all  of  his  debts."  As  to  Murray  v.  Riggs,  he  says  "  that 
case  was  very  peculiar.  But  as  I  understand  that  case,  the 
Court  of  Errors  did  not  determine  that  every  assignment 
made  by  an  insolvent  debtor  of  all  his  property  in  trust,  first 
for  himself,  and  next  for  certain  of  his  creditors,  is  valid 
either  in  whole  or  in  part. 

<*  No  creditor  of  the  bankrupt  complained  of  the  assign- 
ment. ThiS' circumstance  was  considered  very  material  by 
Chief  Justice  Thompson."  In  page  401,  the  Chancellor 
again  says,  '^  This  case  then,  in  its  circumstances,  is  alto- 
gether different  from  the  case  of  Murray  v.  Riggs.  That 
case  was  decided  upon  its  own  peculiar  circumstances,  and  is 
authority  for  any  case  like  itself.  I  can  not  understand  the 
Court  of  £rrors  to  legalize  by  one  universal  rule,  these  reser- 
vations of  an  insolvent  debtor  for  his  own  use ;  but  I  under- 
stand by  their  decision  that  in  special  cases  oi peculiar  equity^ 
the  whole  assignment  shall  not  be  subverted  by  this  illegal 
trust. 

"  The  reservations  for  the  benefit  of  Cairnes,  being  illegal 
and  void,  are  these  assignments  void  only  in  that  respect,  or 
are  they  void  in  all  their  parts?  It  is  an  ancient  principle 
that  when  a  deed  is  made  void  by  a  statute,  it  is  void  through- 
out ;  that  the  courts  can  not  separate  the  deed  into  distinct 
parts  and  give  effect  to  those  which  are  legal,  while  they 
may  annul  those  which  are  illegal ;  but  that  tl^e  whole  must 
be  adjudged  null. 

'<  This  decision  destroying  the  assignments  destroys  the 
preference  provided  by  those  instruments.  The  property  of 
the  debtor  is  to  be  distributed  rateably  among  all  his  credi- 
tors, or  if  any  have  a  preference,  it  is  only  by  the  ordinary 
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remedies  of  law  against  him."  The  Chancellor  then  de- 
creed costs  to  S.  and  L.  out  of  the  fund  in  controversy,  and 
left  the  rest  of  the  costs  as  in  the  decree  of  the  Circuit  Judge 
from  which  the  appeal  in  this  case  had  been  taken. 


From  this  decree  the  assignees  of  Cairnes  appealed,  and 
the  validity  of  the  assignment  and  of  the  judgments  was 
fully  discussed  and  passed  upon  by  the  Court  of  Errors. 

Sutherland,  J.,  who  delivered  an  opinion  jn  favor  of  affirm* 
ing  the  decree  of  the  Chancellor  sustaining  the  judgment, 
also  maintains  the  validity  of  the  assignments  of  Cairnes, 
and  of  all  the  reservations  in  it,  5  Cow.  p.  553-566,  and  he 
examines  the  case  of  Murray  v.  Riggs^  very  fully;  main- 
taining its  binding  force  on  authority  and  on  principle; 
and  that  it  was  fully  supported  by  the  case  of  Estwick  v. 
Caillaud,  relied  on  by  Chief  Justice  Thompson.  In  page 
563,  he  says :  '<  Nor  am  1  dissatisfied  with  the  decision  in 
Murray  v.  Riggs^  upon  principle.  I  fully  agree  with  the 
Chancellor  and  with  the  decision  in  Hyslop  v.  Clarke^  that 
if  such  a  provision  (for  support  of  assignor)  is  to  be  consid- 
ered conclusive  evidence  that  the  conveyances  were  made  with 
an  intent  to  hinder  and  delay  creditors,  it  must  avoid  and 
destroy  the  whole  assignment ;  because  the  statute  has  de- 
clared that  all  conveyances  made  with  an  intent  to  defraud^ 
shall  be  absolutely  void  and  of  none  effect  It  is  for  that 
very  reason,  believing  that  cases  may  exist,  in  which  such  a 
provision  would  be  neither  unjust  nor  improper,  that  I  would 
bold  it  voidable  only  upon  application  to  a  court  of  equity, 
and  not  absolutely  void  within  the  statute." 

Colden,  Senator,  who  held  the  assignment  and  judgment 
confessed  by  Cairnes  both  void,  also  treats  the  case  of  Mur- 
ray V.  RiggSj  as  one  that  ought  "  in  cases  precisely  similar 
in  all  Us  circumatancea^^^  to  be  the  rule  and  guide  of  the 
court  '<  But,"  he  adds,  "  I  shall  not  attempt  to  give  any 
odier  reason  for  my  opinion,  than  that  this  court,  in  the  case 
of  Murray  v.  RiggSy  has  decided  that  such  an  assignment 
under  such  circumstances,  is  good." 

Chief  Justice  Savage  also  delivered  an  opinion  in  favor  of 
the  reversal  of  the  decree  of  the  Chancellor,  as  to  the  valid- 
ity of  the  judgment,  in  which  he  discusses  the  validity  of 
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the  assignmeDt,  and  the  authority  and  principle  of  the  case 
of  Murray  v.  Riggs.  He  says :  "  In  my  judgment  all  de- 
pends upon  the  validity  of  the  assignments,  particularly  that 
of  April  18(h,  1823.  It  purports  to  be  a  conveyance  of  the 
very  property  out  of  which  the  fund  in  question  arises.  If 
it  did,  then  clearly  Cairnes  was  not  the  owner,  when  the 
judgment  against  him  was  docketed.  If  the  assignment 
was  fraudulent  and  void  as  against  creditors,  it  was  valid 
between  the  parties.    They  can  not  say  it  was  fraudulent." 

"  I  lay  the  judgment  entirely  out  of  the  question.  Had 
the  plaintiffs  intended  to  rely  on  it,  they  should  have  released 
to  the  defendant  the  property  on  which  it  was  to  become  a 
lien." 

"The  question  then  recurs,  were  those  assignments  valid ; 
or  if  not,  were  they  void  in  part  or  in  toto  7  Suppose  the 
debtor  finding  himself  in  failing  circumstances,  had  con- 
veyed the  whole  of  his  property  to  assignees,  in  trust  for  him- 
self;  could  there  be  a  question  upon  the  subject?  When  a 
debtor  fails,  his  property  in  moral  justice  belongs  to  his  cred- 
itors. He  is  permitted  to  prefer  in  payment  such  creditors  as 
he  pleases.  This  is  giving  him  power  enough  ;  but  where 
he  appropriates  the  property  to  his  own  use,  the  act  becomes 
fraudulent,  nor  does  it  lie  in  his  power  to  prescribe  terms  to 
his  creditors.  The  law  is  open  to  them.  They  have  a  right 
to  pursue  their  debtor  in  the  mode  pointed  out  by  law,  and 
any  act  which  obstructs  them  in  their  pursuit  is  against  law, 
and  of  course  void ;  unless  such  act  appropriates  the  proper- 
ty to  the  payment  of  debts." 

The  Chief  Justice  then  considers  the  question  as  to  wheth* 
er  the  assigument  is  void  in  part  only  or  in  toto,  and  he  holds 
the  question  settled  by  the  cases  of  Lfyslop  v.  Clarke,  and  Bell 
V.  Austin,  which  declare  such  assignments  void  in  toto. 
How  far  it  is  impaired,  if  at  all,  by  Murray  v.  Riggs,  be 
next  considers. 

After  citing  the  opinion  of  Chief  Justice  Thompson  on  the 
point  of  the  reservation  in  that  case,  as  "  forming  no  objec- 
tion to  the  appropriation  of  the  residue,"  he  proceeds  to  ex- 
amine all  the  cases  cited  by  him,  and  comes  to  the  conclu- 
sion that  the  proposition  laid  down  by  Chief  Justice  Thomp- 


FRAUDULENT  TRUST.  196 

son  ''has  no  adjudged  case  to  support  it."    He  proceeds, 
p.  584, 

''  But  if  the  case  of  Murray  v.  Riggs,  is  to  be  considered 
as  authority  in  this  case;  (and  Chief  Justice  Spencer  so  con- 
sidered it  in  the  case  of  Austin  v.  J5e//,  though  he  evidently 
denied  its  correctness,)  if  it  must  be  met,  then  I  would  ask, 
in  the  very  appropriate  and  forcible  language  of  the  present 
Chancellor,  "Is  it  law  that  every  insolvent  debtor  in  this 
state,  may  by  assigning  all  his  property  in  crust,  secure  to 
himself  an  allowance  of  $2,000  a  year,  or  any  other  sum 
from  his  own  property?"  And,  I  will  add,  is  it  not  directly 
against  the  statute  ?  Our  laws  have  specified  what  property 
of  a  debtor  the  creditor  shall  not  take  from  him.  Any  at- 
tempt of  a  debtor  to  set  apart  a  fund  for  his  own  support, 
must  be  fraudulent  and  void.  If  he  may  take  $2,000  a  year, 
why  not  $5,000 1  And  if  for  four  years,  why  not  for  ten  or 
even  twenty,  as  in  the  case  of  Murray  v.  Riggs?  To 
state  such  a  proposition,  is  a  sufficient  refutation  of  it.  It 
offends  the  moral  sense ;  it  shocks  the  conscience  and  pro- 
duces an  exclamation !  It  is  directly  against  the  statute, 
and  can  not  stand  before  it." 

He  then  proceeds  to  show,  that  even  if  the  assignment  of 
Cairnes  as  it  was  admitted,  could  be  considered  a  valid  one 
as  to  this  reservation,  that  the  creditors  would  be  entitled  to 
it  by  an  application  to  a  court  of  equity.  "  If,  therefore, 
it  is  admitted  that  these  creditors  would  be  entitled  to  it 
by  filing  a  bill  expressly  for  that  purpose,  then,  I  would 
ask,  why  turn  them  out  of  court,  when  it  is  admitted  that,  if 
they  come  in  a  different  attitude,  they  will  be  entitled  to 
what  they  ask  ?  For  whose  benefit  are  we  to  direct  all  this 
circuity  of  action?  Surely  not  for  the  benefit  of  the  cred- 
itors, nor  yet  for  the  benefit  of  the  insolvent." 

A  majority  of  the  court  concurring  in  the  result  of  the 
opinions  of  Savage,  Chief  Justice,  and  Colden,  senator,  the 
decree  of  the  Chancellor  sustaining  the  judgment  was  re- 
versed: and  the  assignment  made  to  the  said  R.  S.  and 
D.  L.  jun.,  was  declared  to  be  void  '<  by  reason  of  the  trust 
or  provision  contained  therein  for  the  benefit  of  the  said 
William  CairnesJ' 

The  surplus  moneys  in  court,  arising  from  the  sale  of  tb^ 
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mortgaged  premises  for  the  sale  of  which  the  original  suit 
was  instituted,  were  decreed  to  the  judgment  creditors,  Mac- 
kie,  Milne,  and  Lockhart,  1st  for  their  debt  and  2d  for  their 
costs ;  and  if  not  sufficient  to  pay  all  their  costs  in  the  Cir- 
cuit Court  and  Court  of  Chancery,  then  so  much  of  the  costs 
as  had  accrued  since  the  order  for  the  sale  of  the  mortgaged 
premises,  to  be  paid  by  Cairnes,  Lord  and  Sedgwick,  person- 
ally. 

Decree  of  Chancellor  thus  reversed,  14  to  9. 


a3=»  Thus,  no  part  of  the  case  of  Murray  v.  Riggs,  ap- 
pears to  have  been  left,  after  this  decision  in  Mackie  v. 
Cairnes.  The  Court  of  Errors,  by  the  form  of  its  judgment, 
seems  to  have  been  anxious  to  extinguish  the  last  spark  of 
its  vitality. 

in  the  case  of  Grover  v.  Wakeman,  11  Wend.  187,  the 
validity  of  a  stipulation  for  the  release  of  the  debtors,  as  a 
condition  of  the  preference  of  a  certain  class  of  creditors, 
came  directly  in  question ;  and  the  Court  of  Errors  affirmed 
the  Chancellor's  decree,  declaring  the  whole  assignment  void, 
upon  the  principles  held  by  Chief  Justice  Savage,  in  Mackie 
V.  Cairnes.  Though  the  construction  of  the  clause  in  the 
assignment  in  Graver  v.  Wakeman,  which  was  held  to  ex- 
clude those  creditors  who  refused  to  release,  from  all  benefit 
and  participation  in  the  fund,  was  questioned  in  an  able  opin- 
ion for  reversal  by  Senator  Edmonds,  late  Circuit  Judge,  and 
now  of  the  Supreme  Court ;  yet  he  admitted  that  if  the  con* 
struction  of  the  Chancellor  were  the  correct  one,  then  the 
assignment  was  wholly  void.  But  he  maintained  that  the 
creditors  of  the  2d  class,  by  the  true  construction  of  the  clause  in 
question,  were  not  totally  excluded,  but  came  in  for  their 
pro  rata  share  with  the  creditors  at  large,  if  they  refused  to 
release.  If  this  were  the  true  construction,  he  insisted  that 
the  assignment  was  free  from  all  fraud  in  law,  and  the  clause 
a  legal  and  valid  provision.  Seethe  opinion  of  Edmonds, 
senator,  11  Wend.  204^215. 

The  majority  of  the  court  adopting  the  Chancellor's  con- 
clusion, his  decree  was  affirmed.  It  is  true  that  on  motion 
of  Mr.  Justice  Sutherland,  whose  opinion  in  the  case  forms 
a  rather  curious  contrast  with  that  delivered  by  him  in  the 
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Coart  of  Errors  in  the  case  of  Mackie  v.  Cairnes,  the  fol- 
lowing resolution  was  adopted. 

''  Resolved,  that  the  assignment  is  void,  because  it  makes 
the  preference  given  to  the  creditors  of  the  assignors  desig* 
nated  as  class.  No.  2,  to  depend  upon  the  condition  that  the 
preferred  creditors  shall  give  the  assignors  an  absolute  dis- 
charge of  their  debts." 

This  was  passed  by  aff.  15,  neg.  6. 
,  This  resolution  of  the  court,  if  to  be  considered  as  based 
upon  the  construction  given  to  the  clause  of  preference  by 
Senator  Edmonds,  and  adopted  also  by  Mr.  Justice  Suther- 
land, seems  to  settle  the  question  against  the  conclusion  of 
the  former  in  favor  of  the  validity  of  the  assignment,  upon 
his  construction  of  the  clause  of  preference. 
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Wbtmore,  appellant,  v.  White  and  White  Jr.,  respon- 
dents. 

52  C.  C.  E.  87-110.    Chancellor't  opioioo  id.  91. 

Grant  of  Interest  in  Mills  and  of  Water  Course^  as  Inci- 
dent; Specific  Performance, 

The  appellant  being  seised  of  250  acres  of  land  on  the 
east  side  of  Saghquate  creek  in  Whitestown,  together  with 
lialf  the  soil  under  water,  and  the  respondent  White,  senior, 
the  father,  being  seised  of  300  acres  on  the  west  side,  with 
the  oiher  half  of  the  bed  of  the  creek;  they  entered  into  a 
verbal  agreement,  in  the  year  1787,  to  divert^  on  their  joint 
account  for  the  use  of  mills  to  be  erected,  the  water  of  the 
stream  to  such  spot  on  the  land  of  either,  as  should  io  the 
opinion  of  one  Beardsley,  be  most  proper  for  the  site  of  a 
mill.  The  latter  fixed  upon  a  spot  on  the  land  of  Wetmore. 
Wetmore,  White  senior,  and  Beardsley,  then,  13th  of  May, 
1788^  executed  a  written  agreement  to  build  a  grist  mill  on 
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Wetmore's  land,  a  few  rods  north  of  his  house;  he  and 
White  to  <<  own^^  each  one  fourth  of  the  mill,  in  consideration  of 
furnishing  all  materials,  ^.,  and  erecting  the  dam  to  turn 
the  water  of  the  creek ;  Beardsley  to  own  the  other  half  on 
doing  the  carpenter's  work.  &c.  Upon  these  terms,  the  mill 
and  dam  being  completed  in  1788,  it  was  verbally  agreed 
between  the  same  parties^  to  build  adjoining  to  the  grist  mill 
a  saw  mill,  to  be  supplied  with  water  in  the  same  manneri 
and  to  be  ^'-owjied'^  in  equal  proportions  by  the  three.  This 
also  being  carried  into  effect,  the  mills  were  used  in  the  same 
manner  for  about  three  years ;  when,  being  very  much  out 
of  repair,  Beardsley,  in  1791,  transferred  his  interest  in  them 
for  $600  by.  release  to  the  appellant,  who  shortly  after  bought 
the  interest  of  White,  senior,  for  $187,  and  paid  the  money, 
but  received  no  conveyance  of  it,  nor  was  anything  said  of 
the  right  to  the  water  of  the  creek. 

The  appellant  repaired  the  grist  mill  and  entirely  rebuilt 
the  saw  mill  and  quietly  enjoyed  both,  for  the  space  of  one 
year,  when  they  were  accidentally  burnt  down. 

The  appellant  then,  at  great  expense,  rebuilt  them  and 
continued  in  the  enjoyment  of  the  mills  and  of  the  use  of 
the  water  of  the  creek,  until  August,  1797,  when  the  respon- 
dent Hugh  White,  the  father,  threatened  that  he  would  cut 
down  the  dam  and  deprive  the  appellant  of  the  use  of  the 
water,  unless  he  would  become  a  Presbyterian,  and  join 
the  congregation  under  the  charge  of  the  Rev.  Bethuel  Dodd, 
and  that  he  would  also  build  a  dam  and  turn  one  half  of  the 
water  of  the  creek  over  a  meadow  contiguous  to  the  Saghquate 
creek,  and  adjoining  to  the  dam  erected  for  the  use  of  the  mills ; 
which  meadow  on  the  25th  of  April,  1794,  the  father  had» 
in  consideration  of  blood  and  affection,  conveyed,  with  a 
moiety  of  the  waters  of  the  creek,  to  his  son  Hugh  White, 
junior,  the  other  respondent. 

In  September  and  October,  1797,  the  dam  across  the  creek, 
was,  to  the  great  injury  of  the  mills,  three  times  cut  through 
and  (he  water  permitted  to  escape. 

On  the  5th  of  December,  1797,  the  appellant  filed  a  bill 
in  Chancery,  stating  these  circumstances,  praying  an  injunc- 
tion to  restrain  the  respondents  from  molesting  or  disturbing 
bim  in  the  enjoyment  of  the  mills,  milUdam,  and  the  water 
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of  the  creek,  that  he  might  be  quieted  in  his  possession  of 
them,  and  for  such  further  and  other  relief  as  the  court  might 
please  to  direct. 

The  answer  of  the  respondents  admitted  the  parol  agree- 
ment to  erect  the  mills  and  dam ;  the  written  agreement,  the 
sale  by  White^  senior,  '^ of  his  shares  in  the  mills;  the  pay- 
ment of  the  consideration  money ;  that  the  mills  were  burnt 
down  and  rebuilt,  dDC.,but  denied  that  the  right  ox  privilege 
in  the  waters  of  the  creek  had  ever  been  parted  with  to  the 
appellant,  or  that  he  had  paid  any  consideration  for  it ;  or, 
that  he  had  any  right  to  appropriate  the  waters  of  the  creek 
to  the  use  of  the  mills ;  or  to  maintain  the  dam  for  the  pur- 
^  pose  of  turning  the  stream  from  its  usual  course.  That  soon 
after  the  destruction  of  the  mills.  White  the  father  explained, 
as  he  believed,  in  a  conversation  with  the  appellant,  the  na- 
ture of  the  contract  for  the  sale  of  the  mills  and  then  utterly 
denied  the  appellant's  right  to  the  water ;  that  the  appellant 
had  never  requested  a  conveyance  of  the  right  of  water,  and 
had  from  a  consciousness  of  his  having  none,  erected  a  tem- 
porary dam  at  his  own  expense,  below  that  for  the  use  of  the 
mills,  in  order  to  turn  the  water  into  the  respondent's  meadow, 
the  want  of  which,  in  consequence  of  the  upper  dam,  actu- 
ally injured  the  crop  of  hay,  and  could  not  be  compensated 
for,  by  even  $1,500.  They  also  insisted  on  the  statute  of 
frauds. 

From  the  testimony  of  two  of  the  witnesses,  it  appeared 
that  the  understanding  of  the  parties  at  the  time  of  the  first 
parol  agreement  was,  that  wherever  they  were  built,  "  there 
the  waters  were  to  go."  That  Beardsley  who  was  examined 
as  a  witness,  considered  the  right  to  the  water  as  perpetually 
annexed  to  the  mills,  and.  never  entertained  any  apprehen- 
sion of  its  being  liable  to  be  taken  away. 

Upon  this  state  of  facts  and  the  proofs,  the  Chancellor 
dismissed  the  bill  with  costs.  See  opinion  of  Chancellor 
Lansing,  2  C.  C.  E.  91.        - 

1.  As  to  the  parol  agreement,  he  said  "Upon  the  whole,  I 
do  not  think  the  parol  agreement  is  made  out  in  proof;  ad- 
mitting the  evidence  to  be  competent  to  sustain  its  variant 
from  or  enlarging  the  written  contract,  and  the  parol  con- 
tract admitted  by  the  answer,  relating  to  the  saw  mills.    It 
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U  therefore  unnecessary  to  examine  the  influence  of  the 
statute  of  frauds  and  perjuries  oa  the  case." 

2.  As  to  the  written  contract. 

<^  This  has  no  words  evincive  of  the  intent  of  the  parties 
to  perpetuate  this  joint  interest,  beyond  the  duration  of  the 
mill,  which  was  the  object  of  it."  "  The  mills  were  de- 
stroyed by  fire ;  and  White,  senior,  declares  in  his  answer 
that  he  informed  the  appellant,  before  he  rebuilt  them,  that 
the  water  was  his.  and  that  he  had  not  sold  it.  This  rebuts 
the  deduction  which  might  otherwise  be  made  from  his  tacit 
acquiescence  in  the  rebuilding  of  the  mills.  I  am  persuaded 
that  the  better  construction  is  that  the  reciprocal  interests  of 
the  parties  were  to  be  affected  merely,  while  the  principal 
objects  of  this  enterprise,  the  mills,  endured ;  that  those  de- 
stroyed, it  ceased  to  operate.'' 

From  this  decree  Wetmore  appealed  ]  a  few  extracts  from 
the  opinion  of  Thompson,  J.,  who  delivered  the  only  one, 
will  sufficiently  show  the  grounds  of  reversal. 

Per  Curiam,  delivered  by  Thompson,  J.  "  The  contro- 
versy between  these  parties  presents  the  following  questions 
for  examination*  1.  Whether  the  respondent  ever  acquired 
any  right  to  the  waters  of  the  creek  for  the  use  of  the  mills? 

2.  If  so,  whether  it  was  a  temporary  or  permanent  right  i 

3.  Whether,  the  purchase  being  by  parol,  the  respondents 
c^n  avail  themselves  of  the  statute  of  frauds  to  avoid  it? 

He  then  shows  that  from  the  evidence  and  the  acts  of  the 
parties  in  digging  a  canal  and  erecting  the  dam,  "  that  there 
was  an  agreement  to  divert  the  natural  course  of  the  creek, 
the  object  of  which  clearly  was  for  the  use  of  the  mills.  By 
a  sale  of  the  mills,  generally,  I  should  therefore  incline  to 
think  the  water  would  pass  as  an  incident  to  them,  without 
any  special  provision.  Indeed  it  was  not  denied  on  the  ar- 
gument, but  that  the  appellant  had  acquired  a  right  to  the 
use  of  the  water,  co-extensive  with  the  duration  of  the  first 
mills  built." 

"  But  it  is  not  necessary  to  say,  the  right  to  the  water 
passed  as  an  incident  to  the  mills,  in  the  sense  above  men- 
tioned :  or,  that  the  appellant  acquired  this  right,  at  the  time 
he  purchased  the  mills.  It  was,  I  think,  amply  secured  by 
a  prior  contract."    <'  I  consider  the  effect  of  this  agreement 
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as  an  appropriation  of  the  water  to  the  use  of  the  mills ; 
that  it  thereby  became,  in  some  measure,  an  appurtenance 
to  them ;  and  that,  under  such  circumstances,  a  grant  of  the 
principal  subject  would  pass  the  water,  as  an  incident.^ 

"The  next  inquiry  is,  whether  this  contract  vested  a 
permanent,  or  only  a  temporary  right  to  the  use  of  the  wa- 
ter?" After  reviewing  the  evidence  as  to  this,  he  says: 
"  The  conduct  of  White,  in  not  disclosing  to  Wetmore,  at 
the  time  of  selling  [his  interest  in]  the  mills,  his  claim  of  re- 
storing the  water  to  its  original  channel;  his  sleeping  so 
long  upon  his  claim ;  and  permitting  the  appellant  to  expend 
his  money  in  repairing  and  rebuilding  the  mills  ;  these  were 
unconscientious,  and  form  strong  grounds  for  the  interposi- 
tion of  a  court  of  equity." 

"The  appellant's  claim  resting  altogether  upon  parol  con- 
tracts, it  becomes  necessary  to  examine  whether  any  obstacle 
to  relief  is  interposed  by  the  statute  of  frauds  ?  1  think  there 
is  not.  The  consideration  money  has  been  paid  ]  possession 
has  been  taken ;  and  valuable  improvements  made.  I  can 
therefore  see  no  objection  to  granting  the  appellant  such  re- 
lief as  will  quiet  him,  in  the  permanent  enjoyment  of  the  wa- 
ter, to  the  extent  it  was  used  and  enjoyed  at  the  time  he 
purchased  from  the  respondent  White.  This  is  sufficient- 
ly certain  and  definite  for  a  decree  for  a  specific  perfor- 


mance." 


Judgment  of  reversal,  unanimously. 
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John  V.  N.  Yates,  plaintiff  in  error,  v.  The  People  of 
THE  State  of  New  York,  defendants  in  error. 

In  Ct  or  £.  6  J.  R,  337-523.    In  S.  Ct  4  id.  317-^54. . 

(Note  by  the  reporter.  "  Thw  case  ia  so  entitled  in'the  record  returned  by 
the  Supreme  Court,  though  the  proceedings  before  that  oonrt  were  ex  parU 
Yates.; 

Commitment  by  Court  of  Chancery^  for  an  Offence 
''  Against  the  StatutCj^  4*c.,  and  a  Contempt ;  Discharge 
on  Habeas  Corpus  by  Judge  of  Supreme  Court  in  Vaca- 
tion; Re-commitment  by  Court  of  Chancery;  Habeas 
Corpus  to  Supreme  Court ;  Writ  of  Errors  to  Court  of 
Errors ;  Supersedeas  by  Court  of  Chancery  of  Writ  of 
Error,  quia  improvide  emanavit;  Writ  of  Error  to 
Judgment  of  Supreme  Court  on  Habeas  Corpus, 

The  plaintiff  in  error,  having  had  a  complaint  preferred 
against  him  by  one  Bacon,  charging  him,  then  a  master,  but 
not  a  solicitor,  of  the  Court  of  Chancery,  with  having  ex- 
acted from  him  18  dollars,  under  the  false  pretence  of  being 
a  solicitor ;  and  subjecting  him  to  great  delay  and  trouble  in 
a  suit  in  that  court ;  was  examined,  ex  parte,  and  an  attach- 
ment issued  against  him.  This  order  was  afterwards  opened 
on  his  application,  so  as  to  allow  him  to  make  his  defence. 
When  that  was  gone  into,  it  was  not  denied  that  he  had  acted 
as  solicitor,  and  received  the  money,  but  he  alleged  that  he  had 
filed  the  bill  in  the  name  of  Peter  W.  Yates,  a  solicitor,  and 
with  his  consent.  This  the  latter  denied.  The  result  was 
that  he  was  committed  by  the  Chancellor  for  mal-practice 
and  contempt.  He  then  obtained  a  writ  of  habeas  corpus 
from  Mr.  Justice  Spencer,  in  vacation ;  and  upon  hearing  be- 
fore him,  that  judge  declared  the  conviction  illegal  and  void, 
and  ordered  his  discharge.  He  was  accordingly  discharged, 
but  the  Court  of  Chancery  reclaimed  him,  as  its  prisoner  on 
the  attachment,  and  he  was  accordingly  remanded  to  the 
same  custody.    The  prisoner  then  brought  a  writ  of  habeas 
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corpus  to  the  Supreme  Court,  where  it  was  urged  that  he 
was  entitled  to  his  discharge  on  three  grounds ;  viz. : 

1.  <<  That  the  matter  laid  to  his  charge  was  an  offence 
prohibited  by  statute^  and  therefore  not  cognizable  in  the 
Court  of  Chancery,  which  has  no  criminal  jurisdiction  ;  nor 
is  it  punishable  anywhere,  by  an  attachment  for  a  contempt." 

2.  '<  That  the  conviction  was  founded  upon  evidence  which 
the  law  does  not  hold  sufficient  to  warrant  a  conviction,  even 
for  a  contempt." 

3.  "  That  the  imprisonment  being  in  execution  and  con- 
viction, should  be  definite  and  terminate  either  by  the  efflux 
of  time,  or  on  the  doing  some  act  by  the  prisoner,  and  can- 
not be  indefinite  and  uncertain,  as  <' until  the  further  order"  of 
the  authority  inflicting  it."  p.  476, 

The  Supreme  Court,  however,  held  the  conviction  and 
commitment  legal  and  valid ;  and  the  prisoner  was  remand- 
ed#  It  appears  that  he  was  then  again,  a  third  time,  recom- 
mitted by  the  order  of  the  Court  of  Chancery,  upon  which 
he  was  again  liberated  by  the  recorder  of  Hudson,  acting  as 
a  commissioner  of  the  Supreme  Court. 

The  party  sued  out  his  writ  of  error,  however,  to  the 
Court  of  Errors,  to  reverse  the  judgment  of  the  Supreme 
Court.  But  before  any  return  made  thereto  by  the  justices 
of  that  court,  the  Chancellor  ex  mero  motu^  as  it  would  seem, 
issued  out  of  the  Court  of  Chancery,  a  writ  of  supersedeas 
to  the  writ  of  error  issued  out  of  Chancery,  as  was  then  the 
course  of  justice,  to  carry  the  cause  to  the  Court  of  Errors. 
The  writ  of  supersedeas  was  in  the  name  of  the  people,  and 
directed  to  the  justices  of  the  Supreme  Court,  and  recited 
the  issuing  the  writ  of  error  to  the  Court  of  Errors,  out  of 
the  Court  of  Chancery,  and  then  proceeded :  "  NeverthelesSj^ 
because  that  writ,  out  of  our  said  Court  of  Chancery,  tm« 
providently  and  irregularly  issued,  therefore  we  command 
you,  that  from  sending  the  records,  proceedings  and  writ  of 
error  aforesaid,  before  our  said  president,  senators,  and  Chan- 
cellor, yon  entirely  desist  and  supersede."  Tested  1st  Sept., 
1809. 

On  the  6th  of  February,  1810,  the  cause  came  before  the 
Court  of  Errors,  on  a  motion  ex  parte  Yates,  to  that  court, 
for  an  order  <'  that  the  justices  of  the  Supreme  Court  of  judi- 
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cature,  forthwith  make  return  to  the  writ  of  error  allowed 
and  filed  in  this  case,  according  to  the  exigency  of  the  writ.'' 

On  the  13th  of  February)  the  court  having  heard  the 
Chancellor  assign  his  reasons  for  issuing  a  supersedecLS  to 
the  writ  of  error,  made  the  rule  absolute. 

On  the  ISthy  the  writ  of  error  was  returned  by  the  Supreme 
Court,  with  their  certificate  and  return  annexed  to  the  writ, 
stating  that  the  writ  of  error  was  filed  in  the  clerk's  office  on 
the  12th  of  September  last,  and  that  on  the  28th  of  Sept., 
the  supersedeas,  which  was  annexed  to  their  return,  was  also 
filed  in  the  clerk's  office.  They  then  concluded:  "The 
said  justices  are  accordingly  unadvised  what  of  right  ought 
to  be  done  in  the  premises ;  as  they  humbly  apprehend  that 
it  appertains  to  your  honorable  court  and  not  to  them  to  de- 
termine, whether  the  said  writ  of  error  be  valid  and  operative 
notwithstanding  the  said  writ  of  supersedeas,  or  whether  it 
be  null  and  void,  by  reason  of  the  said  supersedeas,^^ 

<<  If  your  honorable  court  should  adjudge  it  (the  writ  of  er- 
ror) inoperative,  no  farther  return  will  be  required ;  but  if 
your  honorable  court  should  adjudge  it  valid  and  operative, 
the  said  justices  are  ready  to  obey  the  said  writ  of  error,  by 
making  a  return  according  to  the  requisition  thereof.  All 
which  is  humbly  submitted. 

James  Kent,  Chief  Justice." 

This  return  having  been  read,  the  court  directed  the  Attor- 
ney Generaly  on  the  one  side,  and  the  counsel  of  Mr.  Yates 
on  the  other,  to  argue  the  preliminary  question,  "  whether 
the  Chancellor  had  a  right  to  issue  the  supersedeas,  and 
whether  it  was  not  null  and  void  ?" 

After  a  learned  and  elaborate  argument,  a  majority  of  the 
court,  19  to  9,  were  of  opinion  that  the  return  was  insuffi- 
cient, and  that  the  supersedeas  was  a  nullity. 

A  further  return  was  then  made  by  the  Supreme  Court, 
containing  the  habeas  corpus  on  which  Mr.  Yates  had  been 
brought  before  it ;  the  return  to  that  writ  by  the  sheriff  of 
Albany,  and  of  the  judgment  of  the  Supreme  Court  awarding 
a  remittitur.  It  also  showed  the  attachment  issued  by  the 
Court  of  Chancery ;  two  several  orders  for  the  discharge  of 
Mr.  Yates  by  Mr.  Justice  Spencer,  in  vacation ;  and  the  or- 
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der  of  the  Court  of  Chancery,  reclaiming  him  as  its  prisoner 
on  the  attachment. 

After  reading  this  return,  a  motion  was  made  that  the 
writ  of  error  be  quashed ;  and  the  court  again  directed  the 
Attorney  General  on  the  part  of  the  People,  and  the  counsel 
for  Mr.  Yates,  to  argue  the  question,  ^'  whether  a  writ  of  er* 
Tor  would  lie  in  this  case?  After  another  elaborate  argu* 
ment, 

Spencer,  J.,  and  Yates,  J.,  delivered  opinions  in  favor  of 
sustaining  the  writ ;  Thompson,  J.,  and  Kent,  J.,  for  quash- 
ing it,  with  whom  Van  Ness,  J.,  concurred.  The  Chancellor, 
of  course,  was  in  favor  of  quashing  the  writ  of  error.  The 
question  was  stated  to  be  "  whether  a  writ  of  error  would 
lie  on  a  judgment  of  the  Supreme  Court,  on  a  habeas  cor- 
pus ?"  and  a  majority  of  the  court,  16  to  12,  held  that  a  writ 
of  error  would  lie  in  this  case ;  and  that  the  writ  ought  not 
to  be  quashed. 

Another  argument  by  the  same  counsel,  then  took  place 
on  the  general  questions  raised  in  the  court  below. 

The  Supreme  Court  (S.  Ct  4  J.  R.,  317  to  354,)  had  deci- 
ded :  1.  That  Mr.  Yates,  having  been  committed  by  an  order 
of  the  Court  of  Chancery,  his  discharge  by  a  judge  of  the 
Supreme  Court  in  vacation,  on  habeas  corpus,  was  not  con* 
elusive,  either  upon  the  Court  of  Chancery  or  the  Supreme 
Court ;  and  the  prisoner  may  after  such  discharge,  be  again 
committed  for  the  same  cause. 

2.  That  the  order  of  the  Court  of  Chancery,  committing 
him,  stating  that  he  had  while  he  was  master,  filed  a  bill  to 
which  he  subscribed  the  name  of  one  of  the  solicitors  of  the 
court,  without  his  knowledge  or  consent,  and  prosecuted  the 
cause  in  his  name,  "  contrary  to  the  statute  in  such  case, 
made  and  provided,  in  wilful  violation  of  his  duty  as  mas- 
ter ;  and  in  contempt  of  the  authority  of  the  court ;"  and 
"for  the  said  mal-practice  and  contempt,  the  said  J.  V. 
N.  Yates,  was  ordered  to  be  committed  to  gaol,  there  to  re- 
main until  the  further  order  of  the  court,"  was  a  legal  and 
valid  commitment  for  a  contempt ;  even  if  the  party  might 
have  been  indicted  for  an  offence  against  the  statute  concer- 
ning counsellors,  solicitors,  and  attornies.    But  whether  it 
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was  an  indictable  offence  within  that  statute,  was  not  de- 
cided. 

6.  That  the  Supreme  Court  has  no  power  to  discharge  a 
person  committed  by  the  Court  of  Chancery  for  a  contempt,- 
and  it  will  presume  that  the  proceedings  of  that  court  were 
legal ;  and  that  the  conviction  for  the  contempt  was  on  suf- 
ficient and  legal  evidence. 

6.  That  a  commitment  ^<  until  the  further  order  of  the 
court/'  is  good. 

The  Court  of  Errors  having  heard  argument  of  these  and 
other  questions,  raised  upon  the  return ;  a  majority  of  the 
court  voted  to  reverse  the  judgment  of  the  Supreme  Court 
upon  the  habeas  corpus ;  Lansing,  Chancellor,  delivering 
the  only  opinion  in  favor  of  affirmance,  and  Dewitt  Clinton, 
senator,  the  only  one  in  favor  of  reversal. 


JEjf^  The  reporter  in  a  note  to  this  case,  says  :  "  As  no  oth- 
er members  of  the  court  assigned  their  reasons,  but  answered 
simply  in  the  affirmative  or  negative,  I  have  considered  the 
majority,  who  were  of  opinion  that  the  judgment  of  the  Su- 
preme Court  ought  to  be  reversed,  as  concurring  on  all  the 
grounds  expressed  in  the  opinion  above  delivered  ;  (by  Clin- 
ton, senator,)  and  have  accordingly  so  stated  the  points  as 
decided  in  the  cause,  in  the  marginal  note,  pp.  337,  338." 

We  accordingly  give  the  points  as  stated  by  Mr.  Johnson, 
with  some  slight  verbal  additions,  merely  explanatory. 

Preliminary  questions  decided. 

I.  The  Court  of  Chancery  has  no  right  to  refuse  a  writ  of 
error,  or  to  supersede  it,  after  it  has  issued,  in  any  civil  case 
or  in  a  criminal  case,  not  capital. 

II.  A  writ  of  error  will  lie  on  a  judgment  of  the  Supreme 
Court,  on  a  habeas  carpus?^    On  the  merits : 

1.  That  the  order  of  commitment  in  this  case,  reciting 
that  one  of  the  causes  of  commitment^  was  "/or  an  offence 
against  the  statute^^^  of  which  the  Court  of  Chancery  had 
no  jurisdiction,  the  wole  order  was  illegal  and  void. 

2.  The  Court  of  Chancery  can  not  commit  for  a  contempt, 
on  the  affidavits  of  witnesses  only^  without  first  putting  the 
party  to  answer  to  interrogatories. 

And  semble  that  courts  of  justice  can  not  commit  for  con- 
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tempts,  for  an  indefinite  time ;  or  until  the  further  order  of 
the  court. 

3.  A  judge  of  the  Supreme  Court  has  the  same  power  un- 
der the  habeas  corpus  act,  which  the  court  itself  possesses 
at  common  law,  except  in  cases  of  treason  or  felony.  If  a 
judge,  in  vacation,  discharges  a  prisoner  brought  before  him 
on  habeas  corpus^  such  discharge,  whether  erroneous  or  not, 
is  final  and  conclusive,  and  the  party  can  not  be  again  im- 
prisoned for  the  same  cause,  unless  by  order  of  the  court  iu 
which  he  is  recognized  to  appear,  or  other  court  having  ju- 
risdiction of  the  cause ;  and  that  in  this  case  the  Chancellor 
could  not  recommit  the  party  for  the  same  cause. 

4.  A  person  out  of  court  can  not  be  committed  for  a  con- 
tempt, by  an  order  of  the  court,  without  a  writ  or  warrant ; 
nor  can  a  person  who  has  been  regularly  committed,  and  af- 
terwards set  at  large  by  order  of  a  judge,  be  recommitted,  by 
an  order  of  the  Court  of  Chancery,  grounded  upon  and  re- 
citing the  original  writ  of  attachment. 

5.  Where  the  Court  of  Chancery  commits  a  person  for  an 
offence  "against  the  statute  relative  to  solicitors  and  others," 
also  for  contempt  J  the  whole  is  void,  and  a  judge  in  vacation, 
or  the  Supreme  Court  in  term  time,  may  discharge  the  pris- 
oner  on  habeas  corptis ;  and  it  seems  that  a  judge  of  the 
Supreme  Court,  or  the  court,  may  discharge  on  habeas  cor* 
pusj  a  prisoner  committed  by  the  Court  of  Chancery  for 
contempt  only,  and  that  a  prisoner  may  be  discharged  on 
habeas  corpus,  thotigh  the  conviction  or  judgment  on  which 
he  has  been  committed,  remain  in  full  force. 


SCS*  The  foregoing  decision  of  the  Court  of  Errors, 
was  afterward  brought  under  review  in  the  Court  of  Errors 
in  February,  1810 ;  and  in  elaborate  discussions  at  the  bar, 
and  by  two  members  of  the  court  on  opposite  sides,  its  au- 
thority was  questioned,  and  opposite  conclusions  according 
to  the  marginal  note  of  the  reporter,  adopted  on  every  mate- 
rial point  decided  in    Yates  v.  The  People. 

This  review  took  place  in  the  suit  commenced  in  the 
Supreme  Court  by  Mr.  Yates,  to  recover  the  penalty  of 
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$1,260,  against  the  Chancellor,  under  the  5th  section  of  the 
habeas  corpus  act,  for  the  re-commitment  of  the  party  after 
his  discharge  upon  habeas  carpus. 


John  Y.  N.  Yates,  plaintiff  in  error,  v.  Lansing,  defendant 

in  error. 

In  Ct  of  E.  9  J.  R.  394-442.    In  S.  Ct  5  J.  R.  283-299. 

Action  against  Judicial  Officer  for  re^committing  Prisoner 
Discharged  on  Habeas  Corpus^  to  recover  peruilty  under 
Statute;  Liability  of  Judge  for  Judicial  Act;  Power  of 
Court  of  Chancery  to  Punish  Contempt^  4*^*j  ^'^^  ^ 
re-commit  Prisoner^  ^c. 

This  was  an  action  of  debt,  brought  against  the  defen- 
dant. Chancellor  of  the  state,  to  recover  the  penalty  of 
$1,250,  under  the  6th  section  of  the  habeas  corpus  act, 
which  declares  *<  that  no  person  who  shall  be  set  at  large 
upon  any  habeas  corpus j  shall  be  again  imprisoned  for  the 
same  offence,  unless  by  the  legal  order  or  process  of  the 
court,  wherein  he  is  bound  by  recognizance  to  appear,  or 
other  court  having  jurisdiction  of  the  cause ;  and  that  if  any 
person  shall  knowingly,  contrary  to  this  act,  re-commit  or 
imprison,  or  cause  to  be  re-committed  or  imprisoned,  for  the 
same  offence,  any  person  so  set  at  large,  or  shall  knowingly 
aid  or  assist  therein,  he  shall  forfeit  to4;he  party  aggrieved, 
$1,250,  any  colorable  pretence  or  variation  in  the  warrant  of 
commitment,  notwithstanding."    1  R.  L.  of  1813,  p.  355. 

The  action  was,  of  course,  founded  upon  the  acts  of  the 
defendant,  Lansing,  as  Chancellor,  set  forth  in  the  prece- 
ding case  just  given,  and  it  is  hardly  necessary  to  the  under- 
standing of  the  issues  made,  to  do  more  than  refer  to  that 
case  without  more  particularly  stating  the  pleadings.  The 
plaintiff's  declaration  set  them  forth,  and  the  defendant  jus- 
tified the  acts  as  done  in  his  judicial  capacity  as  Chancellor ; 
to  which  there  was  a  general  demurrer  and  joinder. 

The  argument  of  the  cause  was  merely  pro  forma^  in  the 
Supreme  Court ;  though  Kent,  Ch.  J.,  urged  the  argument 
of  the  point,  as  one  "  of  very  great  importance,  which  was 
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hot  argued  or  decided  in  the  case  of  Mr.  Yates,  on  the  hahe- 
as  corpus  ;  viz.,  whether  the  Chancellor  while  acting  offi- 
cially and  judicially,  is  responsible,  in  this  action,  for  what 
he  has  done  as  Chancellor?"  Mr.  Emmet,  however,  of 
counsel  for  the  plaintiff,  declined  to  argue  it,  intimating  that 
a  writ  of  error  was  to  be  brought.  The  court,  very  properly,  took 
time  to  consider  it,  and  held  that  the  action  would  not  lie. 

Kent,  Oh.  J.,  delivered  an  opinion  with  which  Thompson,  X, 
and  Van  Ness,  J.,  concurred — ^to  the  effect — that  "  the  pen- 
alty for  which  the  suit  was  brought  is  imposed  on  individu- 
als, acting  ministerially  out  of  courts  and  does  not  apply  to 
the  acts  of  a  court  done  of  record.  ''  The  Chancellor  and 
judges  may  refuse  such  a  writ,  in  their  discretion,  if  applied 
for  in  term  time,  and  the  penalty  will  not  attach.  It  is  only 
when  they  refuse  in  a  mere  ministerial  capacity,  to  allow  the 
writ,  that  they  are  made  responsible.  The  allowance  of  a 
writ  in  vacation,  is  not  a  judicial  act.'^  Per  Kent,  Ch.  J., 
p.  295. 

"  Judicial  exercise  of  power  is  imposed  upon  the  courts. 
They  mu^t  decide  and  act  according  to  their  judgment,  and 
therefore  the  law  will  protect  them.  The  Chancellor  may 
possibly  have  erred  in  judgment,  in  calling  an  act  a  contempt 
which  did  not  amount  to  one,  and  in  regarding  a  discharge 
as  null,  when  it  was  binding.  This  court  may  have  erred 
in  the  same  way ;  still  it  was  but  an  error  of  judgment,  for 
which  neither  the  Chancellor  nor  the  judges  of  this  court, 
are  or  can  be  held  responsible  in  a  civil  suit.  Such  respon- 
sibility would  be  an  anomaly  in  jurisprudence.  No  statute 
could  have  intended  such  atrocious  oppression  and  injus- 
tice.'** 


*  But  DOW  by  the  JRev.  Stat^  the  courts  authorised  to  give  writs  of  habeat 
earpua,  are  exprenly  included  in  the  penalty  even  when  Bitting  and  acting  ju- 
dicially, and  can  no  more  refuse  to  grant  it  than  a  judge  out  of  court.  3  R. 
S.  566,  Ist  Ed  §  31.  "K  any  court  or  ojicer,  authorized  by  the  provisions 
of  this  article  to  grant  writs  of  habeas  corpus  or  certiorari,  shall  refuse  to 
grant  such  writtoA«n  legally  applied  for,  every  member  of  such  court  who 
shall  have  assented  to  such  refiual,  and  every  such  officer,  shall  severally  for- 
feit to  the  party  aggrieved,  1,000  dollars." 

27 
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Spencer,  J.,  delivered  a  brief  opinion  as  follows:  "The 
decision  of  the  court  at  the  last  August  term,  in  the  matter 
of  John  Y.  N.  Yates,  entitles  the  defendant  to  judgment  on  the 
demurrer.  A  majority  of  this  court  held  that  the  re-commit- 
ment of  the  plaintiff,  after  he  had  been  set  at  large  on  habeas 
corpus,  was  a  legal  and  justifiable  act.  I  have  not  thought 
it  necessary  to  examine  the  other  point  in  this  cause,  with  a 
view  to  deliver  an  opinion  on  it ;  but  I  have  so  far  consid- 
ered it,  as  to  be  unable  to  subscribe  to  several  positions  ia 
the  opinion  just  delivered  ;  I  must  therefore  be  considered  as 
giving  no  opinion  on  that  point." 

Judgment  being  thus  given  for  the  defendant,  the  plaintiff 
brought  error. 

The  Court  of  Errors  affirmed  the  judgment  of  the  Supreme 
Court. 

The  opinion  in  favor  of  affirmance  was  delivered  by  Platt^ 
senator,  shortly  after  made  a  justice  of  the  Supreme  Court, 
and  that  for  reversal  by  Clinton,  senator. 

Piatt,  S.y  says :  "  Before  I  proceed  to  examine  the  questions 
in  the  case,  it  is  proper  to  notice  a  preliminary  objection  in- 
sisted on  by  the  counsel  for  Mr.  Yates.  They  contend  that 
the  door  to  those  inquiries  is  now  shut  by  the  decision  of  this 
court,  at  its  last  session,  in  the  case  of  John  F.  N.  Yates  v. 
The  People, 

*^  I  can  not  admit  the  doctrine,  of  immutability  in  the  de- 
cisions of  this  court  to  the  unqualified  extent  claimed  by  the 
plaintiff's  counsel.'* 

"  The  decisions  of  the  courts  are  not  the  law  ;  they  are 
only  evidence  of  the  law.  And  this  evidence  is  stronger  or 
weaker  according  to  the  number  and  uniformity  of  adjudica- 
tion, the  unanimity  or  discretion  of  the  judges,  the  solidity 
of  the  reasons  on  which  the  decisions  are  founded,  and  the 
perspicuity  and  precision  with  which  those  reasons  are  ex- 
pressed. The  weight  and  authority  of  judicial  decisions  de- 
pend also  on  the  character  and  temper  of  the  times  in  which 
they  are  pronounced.  An  adjudication  at  a  moment  when 
turbulent  passions  or  revolutionary  phrenzies  prevail,  de- 
serves much  less  respect,  than  if  it  were  made  at  a  season 
more  propitious  to  impartial  inquiry,  and  calm  deliberation." 

He  tiien  contends  that,  as  even  iu  the  Supreme  Court, 
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where  the  judges  confer  together,  and  in  the  courts  of  West- 
minster  Hall,  the  judges  who  silently  acquiesce  in  the  result, 
do  not  consider  themselves  bound  to  recognize  as  law  all  the 
dicta  of  the  judge  who  delivers  the  opinion  of  the  court ; 
still  less  ought  those  dicta  of  a  single  member  to  bind  the 
majority  of  that  Court  (of  Errors,)  who  acquiesce  in  the  result 
of  such  opinion. 

Upon  the  question  of  committing  by  an  order  of  the  Court 
instead  of  a  writ  or  warrant,  he  says : 

"This  suit  is  for  the  penalty  for  re-committing  rfter  a 
discharge  on  habeas  corpus;  and  the  question  is  not  as  to  the 
mode,  but  as  to  the  right  of  re-committing.  If  the  re-com- 
mitment was  "  knowingly,  contrary  to  the  statute,"  it  is  im- 
material whether  it  was  by  order  or  by  attachment ;  for  the 
defendant  is  equally  liable  in  both  cases." 

"If  that  question  were  material  in  this  case,  it  might  be 
shown  that  courts  of  record  may  commit  by  order  or  by 
writ ;  but  a  magistrate,  not  sitting  as  a  court  of  record,  can 
commit  only  by  warrant,  under  his  hand  and  seal.  2  Hale's 
P.  C.  122 ;  2  Roll.  Abr.  559,  Taijlor  v.  Beal 

On  the  point  of  the  nullity  of  the  order,  in  consequence 
of  its  stating  an  offence  " against  the  statute"  he  says : 

"  A  contempt  is  an  offence  against  the  court,  as  an  organ 
of  public  justice,  and  the  court  can  rightfully  punish  it  on 
summary  conviction,  whether  the  same  act  be  punishable  as 
a  crime  or  misdemeanor,  or  not.  A  conviction  on  indictment 
will  not  purge  the  contempt,  nor  will  a  conviction  for  a  con- 
tempt be  a  bar  to  an  indictment. 

"  I  am  of  opinion  that  the  order  is  clearly  a  conviction  for 
a  contempt,  and  in  legal  construction,  nothing  more.  The 
words,  "contrary  to  the  statute,  in  wilful  violation  of  his 
duty  as  master,  and  in  contempt  of  the  authority  of  this 
court,"  in  the  connection  in  which  they  stand,  are  mere  ex- 
pletives, showing  a  strong  sense  of  the  indignity  offered  to 
the  court:  but  are  not  a  substantive  ground  of  conviction. 
If  those  words  had  been  omitted,  the  conviction  would  have 
been  complete ;  and  I  think  its  legal  import  is  the  same 
with  or  without  those  words." 

^^t  is  contended  that  the  attachment  is  illegal,  being  oi| 


212  HABEAS  CORPUS. 

conviction  without  an  examination  or  interrogatories.    To 
this  several  answers  may  be  given. 

1.  "  It  does  not  appear  upon  the  attachment,  whether  it 
was  so  or  not. 

2.  "  If  we  recur  to  the  conviction  or  order  for  the  attach- 
ment, it  appears  that  Mr.  Yates  refused  to  answer  the  com- 
plaint, '^although  regularly  required  so  to  do,"  and  I  think 
such  refusal  to  answer,  is  not  only  a  waiver  of  the  right  of 
being  examined  on  interrogatories;  but  an  admission  that 
the  cqpplaint  was  well  founded."  {tO'  Cluere.  If  he  had 
not  the  right  to  decline  answering,  whether  he  had  violated 
the  statute  ?) 

3.  ^<  The  Chancellor  had  a  right  to  dispense  with  such  ex- 
amination, if  in  his  judgment,  the  proof  by  affidavits  is  suffi- 
cient in  itself,  and  of  such  credit,  that  a  denial  by  the  party 
accused,  under  oath,  would  not  countervail  the  affidavits. 
Kiiig  V.  Vaughan,  Doug.  516 ;  4  Bl.  Com.  284. 

4.  We  are  not  now  deliberating  on  an  appeal  from  Chan- 
cery. We  must  confine  ourselves  to  the  writ  of  error.  The 
only  question  is  whether  the  Supreme  Court  is  right ;  and 
we  have  no  more  power,  in  this  suit,  to  examine  the  proceed- 
ings which  led  to  the  adjudication  in  Chancery,  than  the 
Supreme  Court  had." 

"  The  last  objection  to  the  original  commitment  is,  that 
it  was  <^  until  the  further  order  of  the  court,"  and  therefore  it 
is  not  definite  and  terminable,  either  by  efflux  of  time  or 
the  doing  of  some  act  of  the  prisoner." 

To  this  Senator  Piatt  answers,  "  It  is  equivalent  to  say- 
ing as  in  common  warrants,  until  he  be  delivered  by  due 
course  of  law."  ''  It  has  been  the  established  usage  in  all 
our  courts,  and  in  the  English  courts,  distinctly  traced  back 
to  the  year  books.  But  if  it  be  wrong  in  itself,  we  have  a 
right  to  apply  the  maxim,  communis  error  facitjus^ 

<<  The  next  question  is,  whether  Mr.  Justice  Spencer  had 
a  right  to  discharge  Mr.  Yates  on  habeas  corpus^  from  his 
imprisonment  under  the  attachment  of  the  Court  of  Chan- 
cery." 

"  I  can  not  perceive  any  difference  between  our  habeas 
corpus  act,  and  that  of  Great  Britain,  in  relation  to  the  point 
now  before  us.    Whether  a  judge  in  vacation  has  any  powers 
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under  this  statute,  other  than  to  bail  persons  committed  for 
trial,  or  to  keep  the  peace  and  answer  indictments,  is  a  ques* 
tion  which  perhaps  need  not  be  decided  in  this  cause.  There 
seems,  however,  strong  ground  to  conclude,  that  his  power 
'*  extends  only  to  cases  of  commitment  for  such  criminal 
charges  as  can  produce  no  inconvenience  to  public  justice, 
by  a  temporary  enlargement  of  the  prisoner ;  all  other  causes 
of  unjust  imprisonment  being  left  to  the  habeas  carpus  at 
common  law ;"  which  can  only  be  issued  in  term,  3  Bl.  Com» 
137 ;  10  Mod.  429.  It  is,  however,  vjery  clear  from  the  ex- 
press exceptions  in  the  statute,  that  a  judge  in  vacation  has 
DO  right  to  discharge  "persons  convict,  or  in  execution  by 
legal  process." 

As  to  the  right  of  the  Chancellor  to  re-commit,  he  says : 
"  I  think  Mr.  Justice  Spencer  exceeded  his  jurisdiction  in 
discharging  Mr.  Yates,  and  of  course  that  discharge  was 
unauthorized  and  void  ;  the  right  of  the  Chancellor  to  re- 
commit,  rests  on  the  same  footing  as  if  Mr.  Yates  had  been 
discharged  on  the)  order  ot  any  private  citizen."  "  He  was 
equally  liable  to  re-commitment  as  if  he  had  escaped  from 
prison  or  been  rescued  by  violence." 

"  But  if  I  am  mistaken  iti  every  position  which  I  have  laid 
down,  there  still  remains  this  solemn  and  important  question ; 
is  the  defendant  responsible  in  this  action,  for  acts  done  by 
him  officially  and  judicially,  as  Chancellor  of  the  state? 

S^geant  Hawkins,  (B.  1,  C.  7,  S.  6,)  lays  down  this  gen- 
eral rule,  ^*  that  the  law  has  freed  the  judges  of  all  courts  of 
record  from  all  prosecutions  whatsoever,  except  in  the  parlia- 
ment, for  any  thing  done  by  them  openly  in  such  courts  as 
judges.  The  English  authorities  from  the  Year  Books  down 
to  the  present  day  establish  and  fortify  this  doctrine,  that, 
where  courts  of  special  and  limited  jurisdiction  exceed  their 
rightful  powers,  the  whole  proceeding  is  coram  nonjudice, 
and  all  concerned  in  such  void  proceedings  are  liable  to  an 
action  by  the  party  injured.  Case  of  Marshalsea,  10  Co. 
68 ;  Terry  v.  Huntingdon,  Hardr.  480.  But  in  the  case  of 
Miller  v.  Seare,  2  Bl.  Rep.  1141,  Lord  Chief  Justice  De 
Grey  said,  "  that  the  judges  of  the  courts  of  general  juris- 
diction were  not  liable  to  answer  personally  for  their  errors 
in  judgment.    The  protection  to  them  is  absolute  and  uni- 
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versal ;  with  respect  to  the  inferior  courts  it  is  only  while 
they  act  within  their  jurisdiction." 

"  The  5lh  section  of  the  habeas  corpus  act,  gives  a  penal- 
ty against  "  any  person  who  shall  knowingly,  contrary  to 
this  act,  re-commit  or  imprison  for  the  same  offence,  or  pre- 
tended offence,  any  person  so  set  at  large." 

"  I  consider  this  section  as  having  no  application  to  the 
Chancellor  or  judges  in  their  judicial  character.  This  pen- 
alty applies  only  to  magistrates,  and  others  who  act  ministe- 
ridlly  as  conservators  of  the  peace,  or  who  commit  for  trial, 
or  to  answer  indictments." 

"  If  the  penalty  for  re-committing  applies  to  the  Chancellor 
while  sitting  as  a  Court  of  Chancery,  it  must  equally  apply 
to  all  the  judges  of  the  Supreme  Court  sitting  together  in 
term  ;  and  if  the  penalty  be  incurred  by  the  Supreme  Court 
composed  of  five  judges,  how  are  they  to  be  sued,  jointly  or 
severally?  If  the  judges  or  a  majority  of  them  are  liable  to 
be  sued  as  a  court,  before  what  tribunal  are  they  to  be  sued  ? 
If  in  the  courts  of  Common  Pleas,  do  the  parties  lose  the 
benefit  of  a  writ  of  error  to  the  Supreme  Court?  Or  are 
the  judges  to  sit  in  judgment  on  themselves?  The  absurd 
consequences  evince  that,  as  courts^  they  were  never  intend- 
ed to  the  party  in  a  private  suit.  Consider  them  liable  in 
their  ministerial  capacity  only,  and  the  construction  of  this 
statute  accords  with  the  established  and  revered  principles 
of  the  common  law." 

"  My  opinion  is,  that  the  judgment  of  the  Supreme  Court 
ought  to  be  afiirmed." 

"  Paris,  senator,  concurred  with  this  opinion  ;  eleven  other 
senators  were  also  of  opinion,"  says  the  reporter,  "  that  the 
judgment  of  the  Supreme  Court  ought  to  be  affirmed^  but 
did  not  state  their  reasons.    For  off.  14,  for  reversal  5. 

Clinton,  senator,  delivered  an  opinion  in  favor  of  reversal, 
in  which  he  protests  warmly  against  the  Court  of  Errors, 
reviewing  its  own  previous  decision  in  Yates  v.  The  People^ 
and  maintains  that  "  when  a  decision  has  been  pronounced 
here,  the  law  is  established,  and  no  power  could  change  it 
but  the  legislature,"  as  he  had  maintained  in  the  case  of 
Hartshorne  v.  Sleight,  3  J.  R.  662.  After  endeavoring  to 
show  that  the  decision  in  Yates  v.  The  People,  had  settled 
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tlio  question  of  the  legality  of  the  discharge  and  the  illegal- 
ity of  the  imprisonment  and  re-commitmcDt,  he  says : 

"  But  it  is  maintained  that  admitting  the  illegality  of  the 
imprisonment,  yet  the  Chancellor  acting  as  a  court,  is  irre- 
sponsible, particularly  to  private  prosecutions  or  indictments." 
This  proposition  he  endeavors  to  overturn  by  a  critique 
upon  the  decisions  of  Kent,  Ch.  J.,  and  of  the  cases  cited  by 
him. 

liastly  as  to  whether  the  Chancellor  acted  within  his  ju- 
risdiction ;  he  maintains  that  the  statutory  inhibition  as  to 
re-commitment,  after  discharge  on  habeas  corpus^  extends  to 
courts;  and  that  this  case  did  not  fall  within  one  of  the  ex^ 
ceptions,  as  contended  by  the  plaintiff  in  error. 

Judgment  was  affirmed  with  double  costs  to  the  defendant 
in  error. 


The  marginal  note  to  this  case,  by  the  reporter,  states  as 
decided  by  the  court,  the  following  points : 

1.  "  That  the  Chancellor  Avas  not  liable  to  an  action  at 
the  suit  of  the  plaintiff  for  the  penalty  given  by  the  6th  sec- 
tion of  the  habeas  corpus  act,  for  the  re-commitment. 

2.  That  a  judge  of  a  court  of  record  is  not  liable  to  an- 
swer personally,  in  a  civil  suit,  for  any  act  done  by  him  in 
his  judicial  capacity,  nor  for  errors  of  judgment. 

3.  That  the  commitment  though  specifying  an  offence 
^^  coutrary  to  the  statute,  in  such  case,"  &c.,  and  ordering 
him  to  be  committed  to  jail  until  the  further  order  of  the 
court,  was  a  legal  commitment  for  a  contempt ;  the  words 
'* contrary  to  the  statute,''  &c.,  being  surplusage;  and  that 
a  judge  of  the  Supreme  Court,  could  not,  on  habeas  corpus^ 
discharge  the  person  so  committed  from  his  imprisonment. 

4.  That  the  Court  of  Chancery  may,  in  its  discretion 
commit  for  a  contempt,  on  the  affidavit  of  witnesses  only, 
without  first  putting  the  party  to  answer  on  interrogatories. 

5.  That  a  commitment  for  an  indefinite  time,  or  <*  until  the 
further  order  of  the  court,"  is  good. 

6.  Whether  a  judge  of  the  Supreme  Court,  in  vacation^ 
has  any  power,  under  the  habeas  corpus  act,  other  than  to 
bail  persons  committed  for  trial,  or  to  keep  the  peace 
and  answer  indictments?    Dubitatur.    Uc  has  no  power 
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to  discharge  a  person  committed  by  order  of  the  Court  of 
Chancery,  on  a  conviction  for  a  contempt  of  that  court ;  and 
if  he  so  discharge  him,  the  party  may  again,  by  an  order  of 
the  Court  of  Chancery,  reciting  the  original  writ  or  attach- 
ment, be  legally  re-committed. 

Semble.    That  the  Supreme  Court  itself  can  not  discharge 
in  such  a  case. 


Sljr'  Although  the  haheas  corpus  act  of  the  Rev.  Stat,  of 
1830,  has  made  important  additions  and  amendments  to 
the  act  of  1812,  under  which  the  foregoing  suit  was  institu- 
ted, it  is  conceived  that  some  of  the  principles  and  doctrines 
discussed  and  decided  in  Yates  v.  The  People,  and  Yates  v. 
Lansing,  are  applicable  to  many  cases  which  may  still  arise 
both  under  the  statute  of  1830,  in  relation  to  "  contempts,"  as 
well  as  under  the  habeas  corpus  act.  See  as  to  "  contempts," 
2  Rev.  Stat.  207,  206,  (1st  Ed.,)  §  10-15. 

Also,  as  to  the  most  material  alterations  in  habeas  corpus 
act,  so  far  as  relates  to  the  foregoing  cases,  2  Rev.  Stat.  568, 
(1st  Ed.)  §  42,  59-61,  most  of  the  new  provisions  of  which 
appear  to  be  affirmative  of  the  principles  of  the  decision  of 
the  Court  of  Errors,  in  Yates  v.  The  People  ;  and  expressly 
giving  the  action  against  the  members  of  the  court  who 
should  re-commit  any  person  discharged  on  habeas  corpus, 
except  as  provided  for  in  §  61  of  the  act.  Some  of  the  diffi- 
culties suggested  in  the  opinion  of  Senator  Piatt,  would  un- 
doubtedly be  encountered  in  such  a  suit  against  the  judges 
of  the  Supreme  Court,  where  all  concurred  in  the  re-conunit- 
ment.    Others  of  them  appear  to  be  quite  unfounded. 
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JAauES  t?.  The  Trustees  of  the  Methodist  Episco- 
pal Church.    On  appeal,  17  J.  R.  548-598. 

In  Ch.  IJ.  C.  R.  450,  2  id.  543  ;  3  id.  77.  In  the  Court  of  Chancery,  the  suit 
was,  Methodist  Episcopal  Church  and  others  v.  J.  D.  Jaques^  12.  Jaqves, 
and  H.  Cruger. 

Marriage  Settlement ;  Delivery  of  Deed  containing  it  to 
TYustee;  Accountability  of  Husband  for  the  Separate 
Estate  of  the  Wife^  received  by  Him  during  Coverture  ; 
Expense  of  maintaining  the  Wife  and  Family  during 
Coverture;  Agreement  of  Wife  that  it  shall  be  borne 
out  of  her  Separate  Property. 

The  bill  in  this  case,  was  filed  by  the  trustees  of  the 
Methodist  Episcopal  Church,  as  legatees  and  devisees  of  one- 
third  of  the  estate  of  Mary  Jaques,  deceased,  late  the  wife  of 
the  defendant,  J.  D.  Jaques.  The  bill  stated  that  Mary 
Jaques,  at  the  time  of  her  intermarriage  with  the  defendant, 
J.  D.  Jaques,  was  possessed  of  a  large  real  and  personal  es- 
tate, &c. ;  that  in  contemplation  of  her  marriage  with  him, 
a  deed  of  marriage  settlement  dated  25th  of  September, 
1805,  was  made  and  entered  into  between  herself,  of  the  first 
part,  J.  D,  Jaques  of  the  second  part,  and  H.  Cruger  of  the 
third  part,  by  which  the  said  Mary  conveyed  all  her  estate 
real  and  personal,  to  the  defendant,  Cruger,  to  the  use  of  the 
said  Mary,  until  the  said  marriage  should  take  place ;  and 
from  and  after  the  marriage,  to  the  use  of  such  persons  and 
for  such  estates  as  she,  with  the  concurrence  of  her  intended 
husband,  should,  by  deed  attested  by  two  witnesses,  or  by 
her  last  will  and  testament,  limit  and  appoint ;  and  until 
such  appointment,  to  the  use  of  H.  Cruger  and  his  heirs  du- 
ring the  life  of  the  said  Mary,  to  enable  her  to  take  the  pro. 
fits  thereof,  free  from  the  control  of  her  husband,  and  at  her 
absolute  disposal  ;  and  that  immediately  after  the  execution 
of  the  deed,  the  marriage  took  place  between  the  parties. 
The  bill  then  charged  that  the  husband  had  possessed  him- 
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self  of  her  personal  estate,  and  of  the  rents  and  profits  of  her 
real  estate,  &c.  It  also  set  forth  that  the  wife,  intending  to 
execute  the  power  reserved  to  her  hy  the  deed  of  settlement? 
did,  with  the  concurrence  of  her  husband,  hydeed  dated  the 
12th  of  September,  convey  all  her  real  estates  to  the  defen- 
dant, Robert  Jaques,  in  fee,  upon  trust ;  that  after  her  decease 
he  should  sell  the  same,  and  should  dispose  of  the  proceeds 
after  paying  expenses,  as  follows  :  one-third  to  the  plaintiffs, 
trustees  of  the  Methodist  Episcopal  church  ;  one-third  to  the 
plaintiffs,  wife  and  children  of  T.  B.,  in  equal  shares  ;  and  one- 
third  to  the  husband.  That  after  the  execution  of  the  deed, 
she,  on  the  25th  of  Sept.  1812,  made  her  last  will  and  testa- 
ment, by  which  she  gave  several  specific  legacies  to  the 
plaintiffs,  <fcc. ;  and  all  the  residue  of  her  estate  she  gave 
one-third  to  the  plaintiffs,  the  trustees  of  the  Methodist  Epis- 
copal church  ;  one-third  to  the  plaintiffs,  children  of  T.  B., 
&c.,  and  one-third  to  her  husband,  and  appointed  P.  H.,  T. 
B.J  and  John  D.  Jaques,  her  husband,  executors.  The  bill 
prayed  an  account  of  discovery  of  what  moneys  or  securities 
belonging  to  Mary  Jaques,  at  the  time  of  her  marriage,  had 
come  to  the  hands  of  the  defendant  J.  D.  Jaques,  and  how 
he  had  disposed  of  the  same ;  also  of  the  rents  and  profits 
of  the  real  estate  received  by  him ;  and  that  the  title  deeds 
might  be  brought  into  court ;  that  a  receiver  be  appointed, 
and  for  general  relief,  &c. 

The  defendants  admitted,  in  their  answers,  and  set  forth 
the  real  and  personal  property  of  Mary  Jaques,  at  the  time 
of  her  marriage,  (fcc.  •  Thai  the  deed  of  settlement,  of  the 
25th  of  September,  1805,  was  signed  and  sealed,  but  that  it 
was  never  delivered,  and  therefore  they  denied  its  validity. 

The  case  was  brought  to  a  hearing  upon  pleadings  and 
proofs,  and  it  being  conceded  that  there  must  be  a  reference 
to  a  master  to  state  an  account  between  the  parties ;  the 
Chancellor  proceeded  to  settle  the  principles  upon  which  the 
account  was  to  be  taken. 

He  said,  in  delivering  his  opinion,  (I  J.  C.  R.  456,  ei  seq.) 

1.  «*1  am  of  opinion,  in  the  first  place,  that  the  marriage 
settlement  of  the  25th  of  September,  1805,  is  to  be  consid- 
ered as  valid  and  binding.  It  was  executed  by  Mrs.  Jaques, 
prior  to  the  marriage,  with  the  usual  solemnities,  and  laid 
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upon  the  table,  in  the  presence  of  all  the  parties  to  it.  It 
was  executed  in  reference  to  the  marriage,  which  took  place 
immediately  thereafter ;  and  while  the  deed  so  remained 
upon  the  table.  The  deed,  under  these  circumstances,  is  to 
be  considered  as  fully  consummated.  The  husband,  during 
the  coverture,  recos^nized  the  deed,"  <fcc. 

2.  "The  deed  of  settlement  being  valid,  and  to  be  support- 
ed in  this  court,  the  defendant  J.  D.  Jaques,  is  to  account  for 
the  whole  personal  estate  of  his  wife,  which  may  have  come 
to  his  possession.  But,  considering  the  confidential  nature 
of  the  marriage  connection,  and  the  agency  of  the  estate, 
which  usually  and  almost  necessarily  results  from  it,  it  would 
be  too  rigorous  to  charge  the  husband  with  interest  on  the 
moneys  which  may  from  time  to  time,  have  been  received.'* 

3.  "  The  defendant  J.  D.  Jaques,  is  to  account  for  all  the 
rents  and  profits,  which  he  may  have  received  of  her  real 
estate,  including  the  leasehold  estate  and  the  freehold  pur- 
chased in  by  him  under  the  operation  of  HeyVs  mortgage. 
Those  lands  were  purchased  by  him  with  the  moneys  of  his 
wife,  and  the  purchases  consequently  accrued  to  her  benefit.*' 

4.  "  No  allowances  are  to  be  made  to  the  defendant,  J.  D. 
Jaques,  tor  the  maintenance  of  his  wife  and  family^  during 
the  coverture,  that  being  a  duty  chargeable  upon  him  as 
husband;  and  in  no  respect  chargeable  upon  the wffe^s sepa- 
rate estate,  1  have  not,  therefore,  paid  any  attention  to  the 
parol  proof  of  the  confessions  of  the  wife  during  the  cover- 
ture, as  to  any  agreement  that  the  family  expenses  were  to 
be  borne  by  her  separate  estate." 

5.  "It  would  be  proper  that  the  real  estate  left  by  Mrs. 
Jaques,  including  the  lands  so  held  in  trust  for  her,  should 
be  sold,  and  the  proceeds  brought  into  court,  to  be  distribu- 
ted according  to  the  directions  in  the  deed  and  will  of  Mrs. 
Jaques."    A  decretal  order  was  entered  accordingly. 


Upon  the  coming  in  of  the  master's  report,  the  defendant 
took  14  exceptions,  which  are  separately  considered  and  dis^ 
posed  of  by  the  Chancellor.  So  far  as  the  principles  of  the 
decretal  order  made  at  the  titne  of  the  reference  are  con- 
cerned, the  opinion  is  in  the  main  a  mere  application  of 
t^iem  to  the  matters  of  the  exceptions.    3  J.  C.  R.  77-120, 


220  HUSBAND  AND  WIFE. 

But  upoD  the  point,  ''how  far  the  wife's  estate  was  to  be 
charged  with  the  family  expenses,  by  virtue  of  her  general 
agreement  to  that  effect ;  Chancellor  Kent  goes  into  a  most 
elaborate  review  of  all  the  English  cases  on  the  subject  of 
tbe  wife's  acts  and  agreements  in  relation  to  the  management 
and  disposition  of  her  separate  estate.  To  that  examination,  we 
refer  the  reader  who  would  trace  the  history  of  the  subject, 
through  the  mazes  of  successive  decisions ;  sometimes  contra- 
dictory, often  obscure,  and  seldom  entirely  satisfactory.  It  is  no 
wonder,  that  Lord  Eldon  in  Parker  v.  White^  11  Ves.  Jun. 
209,  should  say,  that  ''  it  was  extremely  important  that  the 
power  of  the  wife  over  her  separate  estate  should  be,  once 
for  all,  well  decided,  and  that  his  mind  was  in  great  distrac- 
tion on  the  subject."  After  the  review  of  the  cases,  Chan- 
cellor Kent  thus  concludes.  "  I  apprehend  we  may  conclude 
(though  I  certainly  do  it  with  unfeigned  diffidence,  consider- 
ing how  great  talents  and  learning,  by  a  succession  of  dis- 
tinguished men,  have  been  exhausted  on  the  subject,)  that 
the  English  decisions  are  so  floating  and  contradictory,  as  to 
leave  us  the  liberty  of  adopting  the  true  principle  of  these 
settlements.  Instead  of  maintaining  that  she  has  an  abso- 
lute power  of  disposition,  unless  specially  restrained  by  the 
instrument,  the  converse  of  the  proposition  would  be  more 
correct,  that  she  has  no  power  but  what  is  specially  given, 
and  to  be  exercised  only  in  the  mode  prescribed,  if  any  such 
there  be.  Her  incapacity  is  general,  and  the  exception  is  to 
be  taken  strictly,  and  to  be  shown  in  every  case,  because  it 
is  against  the  general  policy  and  immemorial  doctrine  of 
law."  "  There  being,  in  the  present  case,  a  clear  mode  of 
appointmetit  prescribed,  it  would  be  unjust  and  contrary  to 
the  settlement  to  set  up  any  parol  confession  or  agreement 
of  the  wife,  as  a  title  to  her  property.  The  exception  is  ac- 
cordingly overruled."  A  decree  having  been  entered  in  con- 
formity with  these  decisions  of  the  Chancellor,  the  defen- 
dants, J.  D.  Jaques,  and  Robert  Jaques,  appealed  to  the  Court 
Errors.    The  respondents,  also,  filed  a  cross  appeal. 

In  the  Court  of  Errors,  a  preliminary  question  was  raised, 
argued  and  decided,  with  respect  to  the  review  which  the 
appellants  proposed  to  take,  of  the  several  interlocutory  or- 
ders and  decrees,  made  in  the  progress  of  the  cause,  though 
made  more  than  15  days  before  the  appeal  was  filed. 
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The  court  held,  Spencer,  Ch.  J.,  delivering  the  opinion, 
that  '<an  appeal  from  a  final  decree,  opens  for  consideration 
all  prior  or  interlocutory  orders  or  decrees,  any  way  connect- 
ed with  the  merits  of  the  final  decree"  The  rest  of  the 
judges  concurred,  and  by  the  unanimous  opinion  of  the 
court,  the  appellant  was  allowed  to  proceed  accordingly.  Af- 
ter hearing  on  the  merits : 

Spencer,  Ch.  J.,  delivered  an  opinion  in  favor  of  reversal. 
He  however  held,  upon  the  same  general  grounds  of  the 
Chancellor,  that  the  deed  of  marriage  settlement  was  entire- 
ly free  from  the  objection  taken  to  its  validity  on  the  ground 
of  non-delivery.  He  says :  "  the  possession  of  the  deed  by 
Mrs.  Jaques,  is  not  inconsistent  with  a  delivery  to  Cruger ; 
for  the  possession  of  the  deed  by  the  cestui  que  trusty  was 
in  a  legal  view,  the  possession  of  the  trustee,  and  after  his 
repeated  and  solemn  acts  of  recognition,  the  husband  can 
not  be  heard  to  say  the  deed  of  settlement  was  not  delivered." 
As  to  the  power  of  the  wife  over  her  separate  estate,  he  says : 

"  The  question  is  whether  Mrs.  Jaques,  with  respect  to  her 
estate,  is  not  to  be  regarded  in  a  court  of  equity  as  a.  feme 
^ole,  and  may  not  dispose  of  it  as  she  pleases,  without  re- 
gard to  her  trustee ;  there  being  nothing  in  the  deed  of  set- 
tlement requiring  the  consent  or  concurrence  of  her  trustee, 
nor  any  negation  of  an  unlimited  power  of  disposition  of  the 
estate  by  her." 

"I  have  examined  this  case  with  the  unfeigned  respect 
which  I  always  feel  for  the  learned  Chancellor,  who  has 
denied  the  right  of  Mrs.  Jaques  to  dispose  of  her  estate, 
without  the  consent  or  concurrence  of  her  trustee,  and  1  am 
compelled  to  dissent  from  his  opinion  and  conclusions.  From 
the  year  1740  to  1793,  (wirh  the  single  exception  of  the  opin- 
ion of  Lord  Balhurst  in  Hulme  v.  Tenant^  and  in  which 
case,  a  re-hearing  was  granted  by  Lord  Thurlow,  and  the 
opinion  reversed,)  there  is  an  unbroken  current  of  decisions 
that  afeme  covert^  with  respect  to  her  separate  estate,  is  to 
be  regarded,  in  a  court  of  equity,  as  a  feme  sole,  and  may  * 
dispose  of  it  without  the  consent  or  concurrence  of  her  trus- 
tee, unless  she  is  specially  restrained  by  the  deed  or  instru- 
ment under  which  she  acquires  her  separate  estate.  There 
are  nearly  twenty  cases  decided  by  Lord  Hardwicke  and 
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Lord  Thurlow,  containing  the  principle  I  have  stated,  and 
which  I  shall  not  weary  the  patience  of  the  court  by  citing. 

<'  The  mistake  into  which  I  think  the  Chancellor  has  fallen, 
consists  in  considering  Mrs.  Jaques,  restrained  from  dispo- 
sing of  her  estate  in  any  other  way  than  that  mentioned  in 
the  deed  of  settlement."  "  It  seems  to  me  that  the  power 
reserved  to  Mrs.  Jaques  by  the  deed,  has  been  misconceived: 
I  understand  it  that  during  her  life,  her  estate  is  to  be  at  her 
absolute  disposal,  with  a  further  power  to  grant  and  devise 
it  by  her  last  will  and  testament ;  but  if  the  power  of  dispo- 
sition, was  specifically  pointed  out,  it  would  not  preclude  the 
adoption  of  any  other  mode  of  disposition  unless  there  were 
negative  words  restraining  the  exercise  of  the  power,  except 
in  the  very  mode  pointed  out. 

"It  necessarily  results  from  the  power  which  I  suppose 
Mrs.  Jaques  to  have  had  over  her  property,  that  she  might 
give  it  away,  without  any  formal  act,  in  the  same  manner  as 
if  she  had  been  sole ;  and  her  agreement,  that  the  family 
expenses  were  to  be  borne  out  of  her  estate,  especially  when 
executed  by  her,  was  a  valid  act.  She  was  Well  situated  as 
regards  property,  while  her  husband  was  in  moderate  cir- 
cumstances. She  chose,  after  her  marriage,  to  maintain  her 
former  equipage,  and  her  husband  acquiesced  in  her  wishes. 
It  would  be  extremely  hard  and  unjust,  to  throw  upon  him 
the  charge  of  her  establishment,  when  it  is  clear  that  she 
meant  to  defray  the  expenses  of  it  herself  My  opinion,  ac- 
cordingly is,  that  the  agreement  is  valid,  and  that  the  hus- 
band is  not  only  not  to  be  charged  with  any  sums  of  money 
expended  for  the  maintenance  of  the  family,  but  that  he  is 
to  be  allowed  for  all  advances  for  that  object,  and  also  for 
moneys  advanced  for  necessary  reparations  to  her  estate." 

"The  Chief  Justice,"  says  the  reporter,  "then  examined 
the  other  points  in  the  case ;  but  as  no  legal  principle  was 
involved  in  the  discussion  of  them,  it  is  unnecessary  to  state 
the  remainder  of  his  observations." 

With  the  foregoing  opinion  of  Chief  Justice  Spencer, 
Piatt,  J.,  concurred  in  an  opinion  mainiaining  the  same 
grounds,  and  a  majority  of  the  court  concurring,  (two  sena- 
tors only  dissenting,)  the  decree  was  on  those  grounds  re- 
versed; and   the  court  decreed  that  the  decretal  order  of 
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Chancellor  Kent,  of  the  27th  of  June,  1815,  (1  J.  C.  R.  450,) 
be  so  far  reversedy  as  that  the  husband  should  not  be  charged 
with  the  expenses  of  the  family  establishment,  and  should 
be  allowed  his  advances  therefor ;  and  for  reparations,  &c. ; 
and  that  the  questions  of  costs  in  the  Court  of  Chancery, 
and  all  further  directions  as  to  the  final  decree  in  the  cause, 
be  referred  back  to  the  Court  of  Chancery. 

This  case  makes  its  appearance  once  more,  in  Hopkins' 
Rep.  453. 

"  This  very  litigated  cause,"  as  the  reporter,  Mr.  Hopkins, 
justly  styles  it,  came  up  again  before  Chancellor  Sandford, 
upon  14  exceptions  to  the  master's  report  upon  the  new  ad- 
justment of  the  accounts ;  "some  of  which,"  says  the  reporter, 
"  were  to  matters  of  detail  and  of  account ;  but  others  seemed 
to  involve  so  much  of  principle,  that  it  has  been  thought  not 
unfit  to  continue,  perhaps  to  conclude,  the  judicial  history  of 
this  cause,  by  the  decision  of  the  exceptions." 

The  marginal  note  of  the  reporter  seems  fully  sufficient  to 
show  the  application  made  by  Chancellor  Sandford,  of  the 
principles  of  the  decree  of  the  Court  of  Errors ;  which  we 
give  accordingly. 

1.  The  answer  havi^ng  stated  in  substance  that  the  moneys 
received  of  R.,  were  paid  over  by  the  defendant  to  his  wife, 
but  did  not  specify  the  amount,  but  which  was  proved  by 
R.  Held,  that  upon  taking  the  account  before  a  master,>this 
allegation  of  the  answer  must  be  received  as  sufficient  dis- 
charge of  defendant,  there  being  no  opposite  testimony.  But 
in  relation  to  other  items,  where  the  statements  of  the  defen- 
dant's answer  were  vague  and  general,  he  was  not  allowed 
to  discharge  himself  by  such  answer;  the  receipt  of  the 
money  appearing  by  other  testimony. 

2.  In  this  case,  where  the  proceedings  had  been  various 
and  perplexed,  and  the  accounts  were  intricate,  though  the 
complainants  filed  some  exceptions,  which  were  in  effect 
repetitions  of  some  others,  yet  as  they  tended  to  present  the 
subject  in  a  different  point  of  view,  the  court  would  not  dis- 
allow them  as  repetitions  or  as  argumentative  ;  and  in  the 
peculiar  circumstances  of  this  case,  the  court  would  not  dis- 
allow an  exception  which  was  long  and  systematic,  and  so 
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framed  as  to  present,  in  effect,  the  substance  of  such  a  report 
as  the  complainants  contended  ought  to  have  been  made. 

3.  By  the  decision  in  error,  the  defendant  J.  D.  J.,  was  to 
be  allowed  for  the  suras  paid  for  the  support  of  his  wife  for 
several  years :  the  Chancellor  held  that  though  the  burden 
of  proof  rests  on  the  defendant,  yet  it  must  be  reasonable 
proof,  according  to  the  circumstances  of  the  case.  Actual 
vouchers  for  such  expenses  are  not  to  be  required,  much 
may  be  left  to  reasonable  presumption ;  and  general  evidence 
of  what  must  be  the  expenses  of  a  family  in  like  circum- 
stances, may  form  to  a  great  extent,  the  criterion." 

The  cause  was  re-committed  to  a  master  to  state  an  ac- 
count according  to  the  decision  on  the  exceptions,  and  the 
explanations  with  which  they  were,  and  the  decree  of  the 
Court  of  Errors  as  the  basis. 


Gardner  v.  Gardner,  22  Wend.  526. 

InCh.  7Paigc,  112. 

Husband  and  Wife  ;  Wife^s  separate  Estate^  and  her  Li- 
abUity  as  Executrix  for  Advances  made  by  Husband  on 
Account  of  such  Estate. 

The  decree  of  the  Chancellor  was  reversed  in  this  case 
as  to  a  sum  of  $2,000,  borrowed  by  the  wife  of  the  husband 
for  the  benefit  of  her  separate  real  estate.  The  husband  dy- 
ing and  leaving  the  wife  his  executrix,  the  question  arose 
whether  she  was  liable  for  that  sum  to  the  creditors  of  the 
husband.  The  Chancellor  held  her  separate  estate  liable, 
and  that  it  was  therefore  chargeable  with  it,  as  a  part  of  the 
assets  of  the  testator. 

On  appeal,  this  decree  was  reversed^  but  as  Cowen,  J., 
says,  in  delivering  the  opinion  of  the  Court  of  Errors,  the 
case  resolved  itself  into  a  question  of  evidence  ;  viz.,  wheth- 
er the  husband  had  forgiven  the  wife  this  debt.  It  involved 
no  question  of  law,  except  how  far  the  wife  after  such  a  for- 
giveness of  the  debt,  was  liable  to  the  creditors  of  the  hus- 
band? 

'The  Court  of  Errors  held,  that  the  husband  had  the  legal 


INCORPORATED  JOINT  STOCK  COMPANY.  225 

right  to  forgive  this  debt  to  the  wife  while  he  was  living,  and 
that  the  evidence  established  the  fact  that  he  had  done  so. 
That  this  discharged  the  separate  estate  of  the  wife  from 
what  would  otherwise  have  been^  if  she  had  remained  a 
debtor  to  her  husband,  a  good  charge  upon  it  in  favor  of  his 

creditors. 

« 

The  Chancellor's  decree  was  therefore  reversed  as  to  this 
point ;  he  having  held  that  although  she  was  not  personally 
bound,  yet  her  separate  estate  was  liable.  Reversed  accord* 
ingly,  23  to  9. 
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Jenkins,  plaintiff  in  error,  v.  The  Union  Turnpike  Com- 
pany. 

1  C.  C.  E.  85.    1  C.  N.  y.  R.  381. 

Liability  of  Subscriber  upon  Subscription  to  Stock;  Amend- 
ing Postea  after  General  Verdict. 

The  defendants  in  error  were  incorporated  for  the  purpose 
of  improving  a  certain  road  designated  in  their  charter,  and 
their  capital  was  to  be  composed  of  1,000  shares  at  $25  each 
share.  The  act  prescribed  the  form  of  subscription,  and  that 
at  the  time  of  subscribing,  each  subscriber  should  pay  to  the 
commissioners  $10  for  each  share.  The  plaintiff  in  error, 
defendant  below,  had  subscribed  for  280  shares,  but  at  the 
period  of  writing  his  name,  the  $10  per  share  were  neither 
paid  nor  demanded.  Two  orders  for  paying  $5  on  each 
share  subscribed,  were  made,  with  which  the  plaintiff  in  er- 
ror refused  to  comply,  and  for  their  amount  the  present  two 
actions  were  brought.  The  first  count  was  on  the  agreement^ 
the  second  and  third  treated  it  as  a  promissory  note. 

General  verdicts  having  been  found  for  the  plaintiffs,  the 
defendant  moved  in  arrest  of  judgment. 

1.  Because  the  first  count  did  not  set  forth  the  payment  of 

29 
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the  $10  on  each  share,  nor  the  other  steps  for  choosing  direc* 
tors  as  prescribed,  &c.  2.  Because  the  second  count  did  not 
set  forth  any  good  or  valid  consideration,  but  declared  on  the 
agreement,  as  on  a  note  of  hand ;  which  was  not  within  the 
statute,  &c. 

The  plaintiffs  thereupon,  upon  an  affidavit  that  the  evi- 
dence was  offered  under  and  calculated  in  particular  to  sup- 
port the  first  count  in  each  declaration,  (the  second  and  third 
counts  not  being  read  to  the  jury,  nor  referred  to  by  the 
counsel,]  immediately  gave  notice  of  a  motion  to  amend  the 
verdicts  in  the  several  suits  from  the  judge's  notes,  so  as  to 
make  them  apply  only  to  the  counts  in  the  several  declara- 
tions, and  to  enter  verdicts  for  the  defendant  on  the  other 
counts,  and  to  amend  the  posted  and  rules  for  judgment,  in 
conformity  to  such  order  as  the  court  might  make. 

The  Supreme  Court  held,  1.  That  the  president  and  direc- 
tors of  the  company  were  legally  authorized  to  make  the 
calls,  and  that  the  contract  of  the  defendant  was  broken  by 
not  paying,  according  to  the  order  or  call  of  the  president 
and  directors  ;  although  payable  by  the  terms  of  the  subscrip- 
tion to  the  president,  directors,  and  company. 

2.  That  the  interest  acquired  by  subscribing  for  shares  in 
the  stock  of  an  incorporated  company,  is  a  good  considera- 
tion to  support  an  action  against  the  subscriber.  But  the 
promise  to  pay  in  such  cases,  as  the  president,  directors,  and 
company,  may  order,  before  the  corpor^ation  is  organized^  is 
not  such  an  instrument  as  will  support  an  action,  as  for  a 
promissory  note.  The  payment  was  then  uncertain  and 
contingent,  and  the  instrument  must  be  declared  on  as  a 
special  agreement. 

3.  That  where,  as  in  this  case,  there  are  some  good  counts 
and  some  bad,  and  a  general  verdict  on  t^e  whole ;  if  the 
evidence  has  been  on  the  good  counts  only,  the  verdict  may 
be  amended  from  the  judge's  notes  after  notice  of  motion  in 
arrest  of  judgment,  on  a  cross  motion  to  amend  the  verdict 
and  postea,  &c. 

The  motion  id  arrest  the  judgment  was  denied,  and  that 
for  amendment  granted,  upon  the  affidavit  alone.  Kent, 
J.y  who  tried  the  cause,  saying  the  affidavit  was  correct,  and 
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therefore  he  deemed  it  sufficient  for  the  amendment,  in  which 
the  court  concurred. 

Lewis,  Ch.  J.,  delivered  an  opinion  in  favor  of  arresting 
judgment ;  holding  the  first  count  defective,  on  the  ground 
of  want  of  consideration,  as  no  mutuality  existed  until  the 
payment  of  the  ^\Q  per  share  had  been  paid ;  that  the  com- 
pany might  have  r^/tij^ct  the  stock  to  the  defendant,  and  that 
therefore  he  was  not  bound  as  a  stockholder. 

From  this  decision  the  defendant  brought  his  writ  of  error. 

The  Court  of  Errors,  Lansing,  Chancellor,  and  L'Homme- 
dieu,  senator,  delivering  opinions  for  reversal,  reversed  the  judg- 
ment. The  former  says,  <Uhe  commissioners  were  directed 
to  exact  from  the  persons  who  were  to  be  admitted  members  of 
the  corporation,  both  subscription  andpat/mentj  as  a  condition 
precedent  to  their  admission.  If  they  omitted  either  to  sulh 
scribe  or  to  pay,  they  did  not  come  within  the  terms  of 
admission.  It  did  not  constitute  a  contract ;  for  the  contract, 
if  any,  was,  '<  /  agree  to  pay  $26  for  every  share  I  acquire 
by  this  subscription,"  and  if  none  were  acquired,  none  were 
to  be  paid  for. 

'  "  This  result  would  render  it  unuecessaty  to  examine  the 
second  point,"  (as  to  the  sole  remedy  being  by  forfeiture  of 
the  stock,)  but  I  shall  cursorily  remark,  that  if  the  subscrip- 
tion was  efficient  in  the  first  instance,  I  have  no  doubt,  but 
that  the  defendants  might  resort  to  their  action  as  a  cumula- 
tive remedy,  and  that  they  had  their  election  either  to  sue 
or  to  exact  the  forfeiture  prescribed  by  the  act  of  incorporation. 
The  contract  if  binding,  would  entitle  the  defendants  in  er- 
ror  to  maintain  their  action.  Therefore  the  plaintiff  may 
either  have  his  remedy  by  the  common  law  or  by  the  statute." 
L'Hommedieu,  senator,  argued  that  as  the  act  gave  no  remedy 
but  forfeiture  of  the  shares,  that  forfeiture  was  the  only  thing 
the  corporation  could  insist  on.  It  does  not  appear  that  his 
opinion  found  any  adherents. 

The  court  reversed  the  judgment,  holding  that  the  action 
under  the  circumstances  of  this  subscriptiotij  would  not 
lie. 


UjT  The  foregoing  case  of  Jenkins  v.  TTie  Union  Thiru- 
pike  Company^  came  under  the  review  of  the  Supreme 
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Court,  in  the  case  of  the  Goshen  Thimpike  Company  V, 
Hustin,  9  J.  R.  2^7.  That  was  an  action  upon  bl  promissory 
note  for  ^'$125  for  5  shares  of  the  stock  of  the  corporation, 
payable  in  such  manner  and  proportion,  and  at  such  time 
and  place  as  the  said  plaintiffs  should  from  time  to  time  re« 
quire." 

There,  was  a  general  demurrer  to  the  declaration,  and 
joinder  in  demurrer.  The  cause  was  submitted  to  the  court,. 
\yithont  argument.  Upon  these  pleadings,  it  was  decided 
by  the  Supreme  Court,  as  follows ;  "  The  note  set  forth  in 
the  declaration  is  a  good  promissory  note  within  the  statute, 
though  it  has  not  the  words  ^^  bearer  or  order,^^  and  may  be 
declared  on  as  such.  The  note  was  payable  in  money,  and 
payable  absolutely,  and  not  upon  any  contingency.  It  was 
in  effect  payable  on  demand,  and  it  was  not  requisite  that  a 
consideration  should  be  averred,  or  appear  upon  *the  face  of 
the  note.  There  is,  however,  a  consideration  appearing  on 
the  face  of  the  note  in  this  case,  for  the  promise  to  pay  the 
$125,  was  ''  for  five  shares  of  the  capital  stock  of  the  corpo- 
ration. 

'*But  the  question  which  the  parties  undoubtedly  had' 
principally  in  view,  in  this  case,  is,  whether  an  action  will  lie 
at  all  on  a  promise  by  a  turnpike  stockholder  to  pay  his  instal- 
ments* and  whether  the  remedy  of  a  forfeiture  of  the  shares 
and  of  all  previous  payments,  be  not  the  only  remedy.  The 
decision  of  the  Court  of  Errors,  by  which  the  decision  of 
this  court,  in  the  case  of  The  Union  Turnpike  Company  y. 
Jenkins,  was  reversed,  may  have  given  countenance  to  that 
opinion,  but  we  apprehend  upon  a  careful  examination  of 
that  case,  the  reversal  is  to  be  placed  upon  other  grounds, 
and  that  the  reasoning  and  decision  of  this  court,  upon  the 
principal  point,  remains  good."  The  <*  principal  point,"  here 
meant,  is  no  doubt,  that  an  action  would  lie  if  the  subscrip- 
tion were  vahd.  "In  that  case,  the  condition  upon  which 
Jenkins  was  to  become  a  member  of  the  company,  viz.,  pay- 
ing $10,  and  the  company  was  not  understood  to  have  been 
in  esse  at  the  time  of  the  promise.  It  is  to  be  presumed  that 
the  judgment  of  reversal  went  upon  that  ground ;  and  that 
was  the  ground  taken  by  the  Chancellor,  who  was  then  the 
principal  law  member  of  that  court." 
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in  the  case  of  the  Dutchess  Cotton  Manufactory  r.  Davis, 
14  J.  R.  238,  the  Supreme  Court  affirmed  the  principle  of 
their  decision,  in  the  above  case.  That  was  also  an  action 
upon  a  promissory  note  for  shares  of  the  stock  of  company 
similar  to  that  in  Hustin's  case,  and  a  demurrer  to  the  2d 
and  3d  counts  of  the  declaration. 

Thompson,  Ch.  J.,  in  delivering  the  opinion  of  the  court, 
says  :  "  Since  the  decision  of  this  court  in  the  case  of  Gosh- 
en Turnpike  Company  v.  Hustin,  the  question  whether  an 
action  will  lie  at  all  upon  a  promise  by  a  stockholder,  in  a 
corporation  like  the  present,  to  pay  his  instalments,  ought  to 
be  considered  at  rest,  at  least  in  this  court*  We  then  took 
occasion  to  notice  the  decision  of  the  Court  of  Errors  in  the 
case  of  the  Union  Turnpike  Company  v.  Jenkins,  and  con- 
cluded that  although  one  of  the  members  of  the  court,  in 
delivering  his  opinion,  thought  that  the  only  remedy  was  the 
forfeiture  of  the  shares  and  all  previous  payments,  yet,  that 
was  not  the  point  on  which  the  decision  turned,  but  on  the 
ground  taken  by  the  Chancellor,  that  the  condition  upon 
which  Jenkins  was  to  become  a  member  of  the  company, 
viz.,  paying  $10,  had  not  been  performed,  and  that  the  cor- 
poration was  not  considered  in  esse  at  the  time  of  making 
the  promise  by  Jenkins." 


{i3p  It  will  be  observed  that  these  decisions  of  the  Supreme 
Court,  holding  ;  that  the  promises  to  pay  for  shares,  d&c.,  in 
the  two  last  cases,  may  be  declared  on  as  promissory  fiotes^^ 
do  not  interfere  with  their  contrary  decision,  on  that  point, 
in  the  case  of  The  Union  Turnpike  Company  v.  Jenkins, 
That  was  based  on  the  contingency,  viz.,  the  future  organi- 
zation of  the  company,  which  was  attached  to  the  promise  in 
that  case,  vid.  1  Ca.  Rep.,  opinion  of  Radcliffe,  J.,  391,  392. 
See  further,  as  to  the  liability  of  subscribers  to  the  capital 
sitock  of  incorporated  joint  stock  companies,  Herkimer  Man. 
end  Hydraulic  Company  v.  Small,  21  Wend.  273 ;  Troy 
Turnpike  and  Railroad  Company,  21  id.  296,  where  the 
Supreme  Court  held  that  the  remedy  of  the  company  was 
either  by  action  or  forfeiture,  and  in  the  former  case  that  a 
forfeiture  after  suit  brought,  was  no  bar,  but  that  the  defen- 
dant was  entitled  to  the  benefit  of  the  amount  of  the  <^  real 
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cash  value  of  his  stock  at  the  time  it  was  forfeited,  which 
should  be  deducted  from  the  nomioal  amount,  and  the  ver* 
diet  be  for  the  balance. 

In  another  and  later  suit  by  the  Herkimer  Man.  and  Hyd* 
Company  v.  Small^  2  Hill,  127,  which  was  an  action  to  re- 
Cover  instalments  upon  a  subscription  to  stock  of  the  com- 
pany: the  defendant  pleaded,  that  "by  reason  of  his  de- 
fault in  respect  to  another  instalment,  all  the  shares  sub- 
scribed by  him,  had  been  declared  forfeited  by  the  company, 
after  the  suit  brought,  pursuant  to  a  power  contained  in  their 
Charter,  and  that  the  stock  forfeited  was  equal  in  value  to  the 
amount  claimed  in  this  suit,^'  to  which  there  was  a  demur- 
rer. 

The  Supreme  Conrt  held,  that  the  plea  was  defective  in 
not  averring,  either  an  actual  application  or  appropriation  of 
the  forfeited  stock  to  the  extinguishment  of  the  instalments 
sued  for ;  or  that  its  cash  value  was  equal  to  the  whole  amount  ' 
of  the  defendant's  subscription,  and  that  a  stockholder  has 
no  right  to  apply  a  forfeiture  thus  declared,  to  extinguish 
particular  instalments. 

Cowen,  J.,  who  delivered  the  opinion  of  the  court,  says : 
"  We  are  not  necessarily  called  upon  to  inquire  whether  such 
taking  possession  or  sale  after  suit  brought,  would  bar  the 
action,  short  of  a  value  covering  costs  as  well  as  principal 
and  interest.  However  there  must  be  judgment  for  the 
plaintiffs,  on  the  ground  that  the  value  of  the  stock  is  not 
averred  to  reach  the  whole  debt  and  interest." 
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Jackson  ex  dem.  Sm;,th  t;.  Goodell.  In  C.  E.  20  Johns. 

188. 

In  S.  Ct.  15  id.  693. 

Indian^s  Gfrant  and  Citizenship. 

Ejectment.  The  Supreme  Court  held  in  this  case  that 
the  Indian  tribes  of  the  state  of  New  York  were  citizens,  and 
might  acquire  real  estate  by  purchase  or  descent,  and  alien 
and  transmit  it  as  natural  born  citizens,  subject  to  legislative 
restrictions. 

That  therefore,  the  only  son  of  an  Indian  who  was  a 
grantee  of  lands  from  the  state  for  revolutionary  services, 
might  make  a  valid  deed  of  them,  there  then  being  no  law  to 
restrain  individual  Indians  from  a  disposition  of  their  lands, 
acquired  by  an  Indian,  as  an  individual,  distinct  from  his 
tribe,  the  conveyance  having  been  made  anterior  to  the  act 
of  4  April,  ISOl,  prohibiting  such  conveyances. 

But  the  Court  of  Errors  held,  (Kent,  Chancellor,  deliver- 
ing the  opinion  of  the  court,)  1.  That  the  Indians  within  the 
state  of  New  York  were  not  even  quasi  citizens,  but  are  dis- 
tinct tribes  or  nations,  permitted  to  live  in  the  state,  and  un- 
der its  protection. 

2.  That  a  patent  of  land  to  J.  £•.,  an  Oneida  Indian,  and 
to  his  heirs  and  assigns  forever,  is  to  him  and  his  Indian 
heirs,  whatever  their  civil  condition  or  character  may  be, 
whether  aliens  or  citizens,  and  that  such  a  patent  is  to  be  ta- 
ken as  issued  by  due  authority,  and  as  equivalent  to  a  legis- 
lative grant  to  J.  S.,  and  his  Indian  heirs. 

3.  That  a  deed  executed  in  1797,  by  the  son  and  heir  of 
such  an  Indian  patentee  of  land,  to  a  citizen  in  the  usual 
form,  without  the  assent  of  the  legislature,  was  illegal  and 
void,  before  the  act  of  1801. 

Judgment  of  reversal. 


SG^  S.  P.  in  Lee  v.  Glover,  8  Cow.  189,  where  the  deed 
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was  held  void,  whether  the  Indian  grantor  reside  with  his 
tribe  or  not,  if  he  reside  in  the  state ;  and  that,  being  voidj 
no  act  of  disaffirmance  was  necessary  to  render  it  invalid 
and  unavailable  to  the  grantee.  Also  held^  that  a  patent 
from  the  people  does  not  alter  the  rights  or  disabilities  of  the 
parties. 


INDICTMENT. 


Lambert  v.  The  People,  9  Cow.  578. 

In  S.  Ct.  7  Cow.  166. 

Indictment;  Conspiracy. 

The  indictment  for  a  conspiracy  was;  "  that  the  defen* 
dants  intending  unlawfully,  by  indirect  means,  to  cheat  and 
defraud  a  certain  incorporated  company,  (naming  it,)  and 
divers  others  unknown,  of  their  effects,  did  fraudulently  and 
unlawfully  conspire  together,  injuriously  and  unjustly,  by 
wrongful  and  indirect  means,  to  cheat  and  defraud  the  eom-^ 
pany  and  unknown  persons  of  their  effects ;  and  that  in  ex-^ 
ecution  thereof,  they  did  by  certain  undue,  indirect,  and  un* 
lawful  means,  unlawfully  cheat  and  defraud  the  company 
and  unknown  persons,  of  divers  effects." 

The  Supreme  Court  held  that  an  indictment  lay  for  such 
a  conspiracy  to  defraud  an  individual  of  his  property ;  and 
that  the  conspiracy  might  be  alleged  in  those  general  terms 
as  to  a  description  of  the  offence,  its  object,  and  the  persons 
concerned. 

The  Court  of  Errors  were  equally  divided  on  the  question 
whether  this  indictment  was  a  valid  one,  and  it  was  decided 
by  the  casting  vote  of  the  president,  (Tallmadge,)  that  it 
was  defective ;  and  the  judgment  of  the  Supreme  Court  sus- 
taining it,  was  reversed. 

The  Court  of  Errors  held,  that  where  an  indictment  for  a 
conspiracy  does  not  set  forth  the  object  specifically,  and  show 
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that  such  object  is  a  legal  crime ;  it  should  particularly  set 
forth  the  means  intended  to  be  used  by  the  conspirators,  and 
show  that  those  means  are  criminal.  Otherwise,  the  indict- 
ment charges  no  crime  or  offence  of  which  the  law  can  take 
notice. 


O  The  Rev.  Stat,  of  1830,  (vol.  2,  p.  691, 1st  Ed.,)  speci- 
fy in  what  cases  conspiracies  are  misdemeanors. 
See  TTie  People  v.  Eckford,  7  Cow.  635. 


The  People  v.  Haynes,  14  Wend.  546. 

InS.  Ct  Hid.  557. 

Indidment  for  obtaining  Goods  under  False  Pretences. 

Indictment  under  the  statute  for  obtaining  goods  by 
false  pretences.  Five  different  false  pretences  were  set  out 
in  the  indictment,  as  the  representations  by  means  of  which 
he  obtained  the  goods ;  each  of  which  was  negatived  in  the 
indictment.  On  the  trial,  it  appeared  from  the  evidence  of 
one  of  the  prosecutors,  from  whom  the  goods  were  obtained, 
that  he  had  known  the  accused  for  about  18  months,  and 
bad  sold  him  goods  at  three  different  times  to  the  amount  of 
•1,500,  previous  to  the  purchase  now  in  question,  for  which 
he  had  paid ;  that  the  last  credit  for  $800  fell  due  and  was 
punctually  paid  about  three  weeks  before  the  9th  of  Novem- 
ber, 1833,  when  this  sale  look  place.  On  that  day  Haynes 
selected  the  goods  set  forth  in  the  ^indictment,  which  were 
packed  in  a  box  and  sent  on  board  the  steamboat  for  Provi- 
dence by  his  order,  addressed  to  him  on  the  outside,  "  Charles 
Haynes,  Boston  f  and  a  receipt  taken  therefor  from  the  agent 
or  clerk,  and  which  was  brought  back  to  the  prosecutor,  ex- 
pressing that  the  box  described  in  the  receipt,  was  "  to  be 
transported  in  the  said  boat  to  Providence,  and  there  to  be 
delivered  to  Boston  waggoners,  or  order,  upon  application  on 
board  of  the  said  boat."  The  mate  of  the  steamboat  testi- 
fied that  when  the  boat  arrives  at  Providence,  they  immedi- 
ately deUver  the  goods  to  a  Boston  waggoner,  who  takes 
them  to  Boston,  and  there  distributes  them  according  to  the 

30 
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marks  and  addresses ;  they  do  not  require  the  receipt  or  bill 
of  lading  to  be  surrendered  before  the  delivery  of  the  goods ; 
they  are  delivered  without  asking  for  or  requiring  the  receipt. 
The  prosecutor  however  further  testified  that  after  the  goods 
were  sent  on  board  of  the  steamboat,  and  on  the  same  day^ 
he  learnt  that  Haynes  had  had  a  note  protested,  and  deter- 
mined to  send  the  receipt  to  the  steamboat  and  get  the  goods 
back.  Before  doing  so,  however,  Haynes  came  into  the 
store  of  the  firm,  and  the  prosecutor  told  him  they  could  not 
deliver  the  goods,  as  they  had  heard  that  he  had  a  note  pro- 
tested. Haynes  denied  this,  and  in  answer  to  inquiries,  said 
*'  that  he  was  worth  from  nine  to  ten  thousand  dollars ;  that 
ho  was  not  embarrassed,  and  was  able  to  pay  all  that  he 
owed  ;  that  he  had  no  endorser,  and  added  that  he  had  never 
endorsed  but  one  note  in  his  lifetime,  and  that  was  more 
than  a  year  ago.  The  prosecutor  then  observed  that  if  these 
representations  were  true,  and  H.  would  on  his  return,  im- 
mediately send  him  a  statement  of  his  afikirs,  he  would  de- 
liver the  goods :  and  accordingly  handed  to  him  the  receipt 
and  invoice,  and  took  his  note  therefor,  amounting  to  $657. 
The  above  were  the  representations  set  out  and  negatived  in 
the  indictment  as  ihe/alse  pretences.  Evidence  was  given 
to  show  that  Haynes  in  December,  after  the  purchase,  had 
said  to  one  of  his  creditors,  "  that  if  he  did  know  he  was  in- 
solvent,  when  he  made  the  purchase,  he  was  not  bound  to 
tell  it ;  and  admitted  that  he  had  been  insolvent  for  one  or 
two  years,  but  for  the  last  year  had  been  growing  much 
worse.  His  admissions  to  others  that  he  was  insolvent  at 
the  tim3,  were  also  fully  piovel  The  jury  found  the  pris- 
oner guilty,  and  the  charge  of  the  recorder  having  been 
excepted  to,  a  bill  of  exceptions  was  tendered  and  signed  ; 
and  the  recorder  having  certified  that  there  was  so  much 
doubt  in  the  case  as  to  render  it  expedient  to  take  the  judg- 
ment of  the  Supreme  Court  thereon,  the  District  Attorney, 
pursuant  to  the  provisions  of  the  2  R.  S.,  736,  sued  a  certio- 
rari, removing  it  to  that  court  accordingly. 

The  opinion  of  the  Supreme  Court  was  delivered  by  Nel- 
son, Ch.  J.,  who  states  the  following,  as  the  only  points  ma« 
terial  to  be  noticed. 

1.  Was  the  delivery  of  the  property  on  board  the  steam- 
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boat  Boston,  before  the  false  pretences  of  the  prisoner^  so 
complete  in  judgment  of  law,  as  to  repel  and  disprove  the 
allegation  in  the  indictment,  that  it  was  delivered  to  him  upon 
the  faith  of  them  ? 

2.  Is  it  necessary  to  prove  all  the  pretences  laid  in  the  in- 
dictment as  having  induced  the  delivery  of  the  goods,  and 
which  are  negatived,  to  be  false,  in  order  to  authorize  a  con* 
viction }    And 

3.  Must  the  jury  be  satisfied  that  the  pretences  proved  to 
be  false,  were  the  sole  and  only  inducement  to  the  credit  or 
delivery  ? 

As  to  the  first,  he  says :  '^  We  entertain  no  doubt  that  C. 
A.  and  Co.  (the  vendors)  had  a  right  to  resume  the  actual 
possession  and  control  of  the  goods  at  the  time  they  became 
alarmed  about  the  credit  of  the  prisoner,  and  held  the  inter- 
view with  him  in  which  he  put  forth  the  false  pretences 
charged;  and  having  asserted  such  a  determination,  the 
goods  should  be  deemed  in  judgment  of  law,  under  their 
control  at  the  time.  The  delivery  was  incomplete  and  con- 
ditional; the  invoice  had  not  been  delivered,  nor  the  security 
for  the  purchase  money  given,  and  the  receipt  from  the  mas- 
ter of  the  boat,  or  bill  of  lading,  was  still  in  their  hands." 

2.  "The  case  of  The  People  v.  Stone,  9  Wend.  182,  de- 
cides that  it  is  necessary  for  the  pleader,  in  drawing  an  in- 
dictment under  this  statute,  to  negative  specifically,  all  the 
false  pretences  relied  on  to  sustain  the  indictment  and  con- 
vict the  accused.  The  same  point  had  been  before  deter- 
mined in  the  case  of  The  King  v.  Perrott,  2  Maule  and 
Selw.  379.  Neither  of  these  cases,  however,  decides,  that  it 
is  indispensable  to  establish,  by  proof,  the  falsity  of  each  pre- 
tence thus  negatived  ;  but  are  authorities,  I  think,  for  a  con- 
trary conclusion." 

3.  "  From  the  view  we  entertain  of  the  law  on  this  point, 
the  case  was  put  to  the  jury  by  the  court  below  more  favor- 
ably to  the  prisoner  than  can  be  sustained.  The  recorder 
charged  that  if  some  of  the  pretences  in  the  indictment  were 
false,  and  the  goods  were  obtained  solelf/  by  means  of  those 
pretences,  they,  C.  A.  and  Co.,  believing  them  to  be  true,  the 
prisoner  was  guilty." 

Mow,  we  understand  the  rule  to  be,  that  if  the  pretence^ 
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proved  to  be  false,  had  a  material  effect  in  piocuriDg  the 
credit  or  inducing  the  party  defrauded  to  give  up  his  proper- 
ty, it  is  sufficient.  All  the  opinions  in  The  King  v.  Perrott^ 
concede  this  principle ;  for  they  suppose  the  pretences  may 
be,  what  is  most  usually  the  fact,  a  mixture  of  truth  and 
falsehood ;  and  decide  that  the  false  pretences  should  be 
negatived ;  that  the  others,  need  not  be ;  and  that  upon  proof 
of  the  false  ones,  a  conviction  might  or  would  follow.  The 
position  that  the  falsehood  had  a  material  effect  upon  the 
person  defrauded,  in  procuring  the  property,  necessarily  im- 
plies that  without  it  the  object  of  the  felon  would  have 
failed,  he  could  not  have  obtained  it ;  at  least,  we  are  dis- 
posed to  require  the  false  pretences  to  be  so  material,  that 
without  the  existence  of  their  influence  upon  the  mind  of  the 
person  defrauded,  he  would  not  have  parted  with  the  prop- 
erty ;  and  if  so,  the  effect  is  as  injurious,  and  the  offence  as 
great,  as  if  they  had  been  the  sole  an4»only  inducement  in 
the  case.  In  reason,  therefore,  as  well  as  upon  authority  the 
offence  would  fall  within  the  statute." 

The  court  accordingly  ordered  the  proceedings  to  be  re« 
mitted  to  the  court  below,  to  the  end  that  judgment  be  ren- 
dered against  him  according  to  the  statute. 

On  a  writ  of  error  by  the  prisoner,  from  this  decision  of 
the  Supreme  Court, 

The  Court  of  Errors  reversed  the  decision.  The  court 
held  the  delivery  of  the  goods  upon  the  facts  of  the  case,  to 
have  been  complete,  and  the  property  vested  in  the  prisoner 
before  he  made  the  false  pretences  charged  in  the  indictment ; 
and  as  that  delivery  was^  not  procured  by  the  means  set  forth, 
the  charge,  as  laid,  was  not  proven.  The  Court  declined  to 
give  any  opinion  as  to  the  other  points  in  the  case.  The 
Chancellor  in  his  opinion  in  favor  of  reversal,  says :  <^  Al- 
though in  point  of  moral  turpitude,  there  is  no  essential  dif- 
ference between  obtaining  the  possession  of  the  goods  by 
wilful  and  deliberate  falsehood,  in  the  first  instance,  and  pre- 
venting the  vendor  by  similar  fraudulent  and  corrupt  means 
from  exercising  a  legal  and  equitable  right,  (of  retaking  his 
goods,)  it  would,  I  think  be  going  too  far  in  a  prosecution 
for  felony  to  say  that  the  two  cases  are  the  same ;  and  tha 
the  accused  may  be  convicted  of  the  latter  offence,  under  an 
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mdictment,  charging  him  with  obtaining  the  delivery  of  the 
goods  by  menns  of  those  false  pretences." 

{tjr*  See  People  ▼.  Johnsottj  12  J.  R.  292,  where  it  was 
held,  that  if  the  credit  be  obtained  by  false  pretences,  the  of- 
fence is  complete  within  the  statute. 


Tub  People  v.  White,  24  Wend.  520. 

Reported  22  Wend.  167. 

Murder;  Indictment. 

The  Supreme  Court  held  upon  a  bill  of  exceptions,  brought 
up  on  certiorari  to  obtain  the  advice  of  that  court ;  that  an 
indictment  for  murder  at  the  common  law,  viz. ;  charging  the 
act  to  have  been  done  with  malice  aforethought^  is  not  vitiated 
by  the  addition  of  the  words  <'  that  the  act  was  done  from 
a  premeditated  design  to  effect  the  death  of  the  deceased ; 
such  latter  words  may  be  rejected  as  surplusage. 

Th,ey  also  held,  that  the  fact  that  the  judge  in  his  charge 
to  the  jury  in  a  criminal  case,  after  alluding  to  the  influence 
of  proof  of  good  character  in  a  doubtful  case,  called  the  at- 
tention of  the  jury  to  the  want  of  such  proof  in  the  case  be- 
fore them^  is  no  cause  for  granting  a  new  trial,  where  in 
other  respects  the  charge  is  unexceptionable. 

They  also  decided,  which  was  not  it  seems  reversed  by 
the  Court  of  Errors,  that  the  associate  judge  of  the  Common 
Pleas  of  the  city  of  New  York,  might  hold  a  court  of  oyer 
and  terminer  in  conjunction  with  two  aldermen ;  and  that 
when  the  trial  commenced  with  the  Circuit  Judge  presiding, 
the  associate  judge  and  two  aldermen ;  and  the  Circuit  Judge 
afterward  left  the  court,  and  did  not  return,  and  the  trial 
proceeded,  the  associate  presiding,  that  it  was  not  erroneous. 

But  a  majority  of  the  Court  of  Errors  held  that  the  charge 
in  the  indictment,  that  the  crime  was  committed  ''  with  a 
premeditated  design  to  effect  the  death  of  the  person  killed^ 
or  express  malice  must  be  proved ;  or  the  prisoner  can  not  be 
convicted,  although  the  act  be  also  charged,  as  done  <<  with 
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malice  aforethought  f  the  allegation  '^  with  premeditated  de- 
sign," can  not  be  rejected  as  surplusage. 

2.  That  the  judge's  calling  the  attention  of  the  jury  to  the 
absence  of  proof  of  good  character  was  error,  and  the  judg- 
ment of  the  Supreme  Court  was  reversed,  and  a  new  trial 
ordered.    22  for  reversal,  one  senator  for  affirmance. 


INFANT. 


WiLBER  17.  Grace,  10  J.  R.  453. 

In  S.  Ct.  10  J.  R.  6a 

Infant ;  Militia  Substitute. 

Where  an  infant,  under  18  years  of  age,  and  not  liable  to  be 
enrolled  in  the  militia,  agreed,  with  the  consent  of  his  father,  to 
go  as  a  substitute  for  another,  (who  was  drafted  into  actual  ser- 
vice,) for  a  certain  sum  of  money,  which  was  paid,  the  Su- 
preme Court  held,  that  such  contract  was  not  binding  on  the 
infant. 

The  Court  of  Errors  held,  that  such  a  contract  was  valid ; 
and  that  if  such  substitute  deserts  the  service  of  the  United 
States,  he  may  be  lawfully  arrested  as  a  deserter ;  and  that 
the  officer  commanding  the  arrest,  or  the  person  apprehend- 
ing him,  is  not  liable  to  an  action.  The  judgment  of  the 
Supreme  Court  was  accordingly  reversed. 
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Stafford  v.  Roof,  9  Cow.  626. 

In  S.  Ct  7  Cow.  179. 

Sale  of  Chattels* 

Trover  by  an  infant  for  a  horse.  The  infant,  having  a 
general  guardian  sold  a  horse  belonging  to  him,  the  infant ; 
but  there  was  no  proof  that  he  delivered  the  horse  with  hi» 
own  hand.  The  vendee  afterwards. offered  to  sell  the  horse. 
The  Supreme  Court  held  under  these  circumstances,  that 
trover  would  not  lie ;  that  a  sale  and  delivery  of  goods  by 
an  infant  with  his  own  hand  though  voidable,  could  not  be 
avoided  till  the  infant  came  of  age.  So  of  his  sales  of  real 
estate.  That  the  executory  contracts  of  an  infant,  even  by 
deed,  are  generally  voidable,  not  void ;  and  that  though  his 
executory  contracts  are  voidable  at  any  time  without  his 
restoring  or  being  liable  to  restore  the  consideration,  yet  that 
it  is  otherwise  as  to  contracts  executed.  On  his  coming  of 
age,  and  on  avoiding  those,  he  must  restore  the  consideration. 
But 

The  Court  of  Errors  held  that  the  action  lay  by  the  infant 
even  before  coming  of  age,  without  any  demand  of  the  horse 
from  the  vendee. 

Judgment  reversed,  13  to  7. 
And  per  Jones,  Chancellor.  "  The  sale  is  void,  no  manual 
delivery  by  the  infant,  being  shown.  The  sale  and  actual 
delivery  of  a  personal  chattel  by  an  infant  are  voidable  before 
he  attains  the  age  of  twenty-one  years.  Otherwise  of  real 
estate." 
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Mercein  v.  The  People,  ex  reU  John  A.  Barrt,  25 

Wend.  641. 

Habeas  Corpus ;  Custody  of  Infant  Daughter  ;  Res  Ju^ 

dieata. 

The  relator  in  this  case,  living  separate  from  his  wifej 
under  a  "  voluntary  but  not  final  separation,"  as  expressed 
in  the  articles  of  separation  between  them,  obtained  in  May, 
1839,  a  habeas  corpus,  cum  causa,  &c.,  from  the  recorder  of 
the  city  of  New  York,  to  the  plaintiff  in  error,  father  of  Mrs. 
Barry,  to  have  the  bodies  of  his  daughter  Ann  Eliza  Barry, 
(the  wife,)  and  Mary  M.  Barry,  the  daughter  of  the  relator, 
with  the  cause,  &c.  After  hearing,  the  recorder  discharged 
the  habeas  corpus,  making  an  order  that  the  child  sliould 
remain  in  the  custody  of  the  mother,  '<  until  the  relator  and 
his  wife,  should  make  some  arrangement  or  compromise,  or 
until  the  custody  of  the  child  should  be  changed  by  a  judi- 
cial decision!^  In  June,  the  relator  obtained  a  new  habeas 
corpus  from  the  Chancellor,  to  the  same  effect ;  and  on  hear* 
ing  the  parties,  the  Chancellor,  August  26,  1839,  made  this 
order :  <'  It  appearing  that  so  far  as  relates  to  the  said  Ann 
Eliza  Barry,  she  is  under  no  restraint  whatever,  but  on  the 
contrary,  that  she  is  now,  and  at  all  times  has  been,  at  per- 
fect liberty  to  go  wheresoever  she  pleased ;  and  there  ap- 
pearing to  exist  no  sufficient  reason  for  depriving  the  said 
Ann  of  the  care  and  nurture  of  her  said  infant  child,  Mary : 
It  is  therefore  adjudged  and.  declared  that  the  said  infant 
daughter,  is  not  improperly  detained  or  restrained  of  her 
liberty  by  the  said  Thomas  R.  Mercein,  and  that  no  good 
reason  now  exists  for  taking  the  said  infant  child  from  its 
mother,  and  from  the  care  and  protection  of  the  said  Mer- 
ceinP  "  And  this  court,  therefore,  will  not  make  an  order 
to  take  the  said  infant  child  from  its  mother,  and  the  care 
and  protection  of  the  defendant  M.,  for  the  purpose  of  deliv- 
ering  it  up  to  the  relator." 

On  the  29th  of  October  following,  the  relator  obtained  a 
fresh  habeas  corpus  from  the  Honorable  William  Inglis,  one 
of  the  associate  judges  of  the  N.  Y.  Common  Pleas,  directed 
to  the  same  defendant,  and  to  the  same  effect.    To  this  the 
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derendant  returned  the  issuing  of  the  writs  by  the  recorder 
and  the  Chancellor,  niid  the  proceeilings  on  each  ;  and  insis- 
ted that  they  were  a  har  to  any  ]>roceedings  on  ihrt  present 
hfibeas  corpus,  and  that  the  mailer  was  rts  tjfljttdico/a,  and 
the  habetzs  corpus  should  be  dismissed.  The  relator  did 
not  demur  to  the  return,  but  olijected  to  it  as  evasive;  and 
Judge  Inglis  held,  that  ^Uhe  adjndication  was  no  bar  to  the 
issuing  a  new  habeas  corpus^  and  to  the  investigation  of  new 
malterSy  arising  since  the  prior  adjudication ;  and  that  the 
return  should  set  forth  that  no  new  sl*ile  of  fads  had  arisen 
between  the  parties  in  relation  to  the  chiliJJ^  The  return 
having  been  amended  accordingly,  the  jndge  after  argimient, 
decided  that  the  proceedings  liefore  the  Chancellor,  and  the 
order  of  August  26,  made  hy  him,  were  well  pleaded  in  bar 
to  any  investigation  of  prior  matters,  u\  relation  to  the  deten- 
tion  or  imprisonment  of  the  child  ;  and  that  ihe  matters  in 
question  hetween  the  parties  np  to  the  time  of  making  that 
order,  must  be  considered  as  res  judicata.  A^ter  an  attempt 
by  ihe  relator,  to  offer  evidence  of  new  facts,  which  amoun- 
ted to  nothing,  Judge  Inglis  dismissed  the  habeas  corpus] 
declaring  by  the  order,  that  *^  there  was  no  imprisonment  or 
unlawful  ioVhholdiiig  of  ihe  child^ 

Tiie  relator  sue!  out  a  certiorari,  and  removed  the  pro- 
ceedings to  theSupreme  Court.  The  jndge  retnrned  all  the 
proceedings  l)efore  him,  and  also  returned  that  *^/Ae  relator 
offered  no  testimony  before  At/7»,  except  in  relation  to  matters 
that  had  taken  place,  preoionsly  to  the  said  two  orders,^' 

The  Supreme  Court  held,  that  *'  the  order  of  the  Chancellor 
was  not  conclusive,  and  not  to  be  hM  as  res  judical  ta  ;  and 
that  from  all  that  appeared  in  the  papers,  there  was  no  good 
legal  reason  why  the  father  was  not  entitled  to  the  care  and 
custody  of  his  child,  in  preference  to  the  mother,*' and  re- 
versed the  order.of  Judge  Inglis.  The  respondent,  M..  then 
removed  the  record  into  the  Court  of  Errors,  hy  writ  of  error. 

The  Court  of  Errors,  upon  full  argnment,  held  : 

1.  That  as  a  general  rule  the  father  is  entitled  to  the  cus- 
tody of  his  minor  children;  but  when  the  parents  live  apart 
under  a  voluntary  separation,  and  the  father  has  left  an  in- 
fant child  in  the  custody  of  its  mother,  such  custody  will 
not  be  transferred  to  the  father  by  the  process  of  habeas 

31 
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corpus^  when  the  infant  is  of  tender  age,  and  of  n  delicate 
and  sickly  habit,  peculiarly  requiring  «i  mother's  cure  and  at- 
tention ;  and  especially  will  nor  an  order  for  such  transfer 
be  made,  where  the  qunlificnfions  of  the  father  for  the  proper 
discharge  of  the  parental  office,  are  not  equal  to  those  of  the 
mother. 

2.  An  adjudication  of  a  court  of  record,  or  of  nn  officer, 
having  authority  to  act  in  the  matter,  on  the  question  of  the 
custody  of  an  infant  child,  hrought  up  on  habeas  corpus^ 
may  be  pleaded  as  res  adjudicata,  and  is  conclusive  upon 
the  same  parlies  in  all  future  controversies  relating  to  the 
same  matter  and  npon  the  same  slate  of  facts. 

And  the  decision  of  the  Supreme  Court  was  reversed  by 
a  vole  of  19  to  3,  and  a  resolution  adopted  '*that  the  decision 
of  Judge  Inglis,  upon  the  question  of  res  ad  judicata,  was  in 
the  opinion  of  the  court,  correct,  and  in  conformity  to  law." 


CCj=*  Various  questions  wore  discussed,  but  not  decided, 
which  the  reporter  has  noticed  with  quceresl  as  to  each ; 
among  others,  whether  our  Court  of  Chancery  has  power  to 
restrain  a  father  who  is  n  foreigner,  from  removing  from  this 
state  a  child  horn  here,  the  issue  of  a  mother  who  is  a  citi- 
zen of  this  country,  without  her  consent.*'  All  such  ques- 
tions remain  for  decision  under  the  circumstances  of  the 
cases,  as  they  may  arise. 

See,  as  to  the  discretion  exercised  by  courts,  in  regard  to 
infants,  the  case  "  In  the  matter  of  Waldron,  13  J.  R.  418, 
where  the  Supreme  Court  held  that  though  the  court  is 
bound  ex  debitojustitice,  to  set  the  infant  free  from  improper 
restraint;  yet  whether  they  shall  direct  the  infant  to  be  deliv- 
ered over  to  any  particular  person,  rests  in  their  <]iscretion, 
under  the  circumstances  of  the  case ;  and  that,  although  the 
person  making  the  application  be  the  father  of  the  infant : 
and  in  that  case,  the  court  refused  to  direct  the  infant  to  be 
delivered  to  her  father ;  she  being  under  the  protection  of  her 
grandfather,  and  it  appearing  that  it  would  be  more  for  the 
benefit  of  the  infant  to  remain  so,  than  with  her  fatheri  and 
no  improper  restraint  being  shown. 
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Vos  and  Graves  r.  The  United  Insurance  Company, 

1  C.  C.  E.  p.  vii. 

Breach  of  Warranty  of  Neutrality  ;  Sailing  for  Blocka- 
ded Port* 

Tn  this  case  the  Supreme  Court  held  that  the  mere  «ai/i/7^ 
of  a  vessel  for  n  port  understood  to  be  blockaded,  was  a 
breach  of  neutrality,  and  of  itself  sufficient  to  avoid  the 
policy. 

But  the  Court  of  Errors  reversed  the  judgment  of  the 
Supreme  Court,  holding  that  as  by  the  law  of  nations,  the 
mere  sailing  for  a  blockaded  port,  was  not  of  itself  just 
cause  for  condemning  a  peutral  vessel  and  cargo,  it  was  not 
such  a  breach  of  neutrality  as  to  avoid  a  policy  of  insurance. 


Ph.  Urbin  Duguet  v,  Rhinelander  and  others,  1  C.  C. 

E.  XXV. 
a  J.  c.  476. 

Neutrality  of  Belligerent,  Naturalized  in  Neutral  Coun- 
try. 

The  Supreme  Court  held  in  this  case,  where  the 
plaintiff,  a  subject  of  a  belligerent  power  had  emigrated  to 
the  United  SMes^  flagrante  belloy  and  had  become  a  natu- 
raliz3d  citizen  of  this  country,  that  n  warranty  of  neutral 
ownership  of  the  property,  was  not  sustained  by  such  letters 
of  naturalization;  at  all  events  it  was  the  duty  of  the  as- 
sured under  such  circumstances  to  disclose  to  the  underwri- 
ter th6  pjriod  of  his  emigration  ;  his  being,  at  that  time,  a 
subject  of  a  belligerent  power,  it  was  held  incapacitated  him 
from  acquiring  the  character  and  privileges  of  a  neutral 
during  the  existence  of  hostilities,  so  as  to  bring  the  proper* 
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ty  captured  wiihiu  the  protection  of  neutrality*    On  writ  of 
error, 

The  Court  of  Errors  reversed  this  decision,  and  held  Ihat 
the  emigration  of  a  belli^ereni. /iJ«/^r(/»/c  bello^  to  a  neutral 
country^  did  not  render  him  incapnlile  of  being  naturalized, 
so  118  to  become  a  citizen  of  a  neutral  power ;  and  that  his  nat« 
uriilizniion  vested  him  with  the  character  cf  a  neutral,  to  all 
interns,  nnd  that  therefore  the  warrant  of  neutral  property 
was  fully  supported  l)y  such  a  citizenship. 

It  WdS  also  held  that  the  insured  was  not  bound  to  disclose 
the  period  of  his  emigration  to  the  underwriter^ 


JonNBTON  and  Weir  v.  Ludlow,  2  J.  C.  481 ;  S.  C.  1  C* 

C.  C  xxix. 

Not  reported  id  S.  Ct. 

Contraband  of  War ;  llUcit  Trade. 

This  was  an  action  on  a  policy  of  insurance,  on  goods 
from  New  York  to  Vera  Cruz.  'J'he  policy  contained  the 
following  clause:  **Thal  the  property  be  warranted  by  the 
assured,  free  from  any  charge,  damage,  or  loss,  which  may 
arise  in  constquence  of  a  seizure  or  detention  of  \he  goods 
hereby  insured,  for  or  on  account  of  any  illicit  or  prohibited 
trade,  or  any  trade  in  articles  contraband  of  war."  From 
the  special  verdict  in  the  case,  it  appeared  that  the  plaintiffs 
had  shipped)  besides  the  jnopeny  insured,  six  blocks  of  tin^ 
and  IS  boxes  of  tin  plates;  that  the  latter  were  condemned 
as  contraband  of  war  by  the  British  Couit  of  admiralty^and 
the  goods  insnnd  weie  condemned  as  property  of  British 
subjects,  trading  with  an  enemy  to  their  mother  counlryi 
Great  Britain  and  Spain  being  then  at  war:  but  that  the  de- 
fendant knew  when  he  insured  the  goods,  that  the  plaintiffs 
were  British  subjects,  and  that  the  tin  was  on  board.  On 
this  special  verdict, 

The  Supreme  Court  gave  judgment  for  the  defendant,  on 
the  ground  of  the  illicit  trade,  and  that  the  above  warranty 
of  the  assured,  extended  to  a  loss  by  "seiziureand  detention'' 
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on   account  of  a  seizure  and  detention,  tinder  fretext  of 
illicit  trade  or  coniraband  of  war. 

The  Court  of  Errors,  however,  held  the  contrary. 

Three  questions  were  made  in  that  court. 

1.  Was  the  trade,  in  relation  to  the  character  of  the 
plaintiffs,  as  subjects  of  Great  Britain,  an  illicit  trade? 

2.  Were  the  arilcles  of  tin,  contraband  of  war? 

3..  Did  the  warranty  of  ihe  assured  extend  in  judgment 
of  Liw  to  a  loss  l>y  seizure  or  delentioU;  merely  because  illi- 
cit or  prohibited  trade,  or  trade  in  contraband  of  war  was  al' 
legedy  when  in  fact  the  trade  was  not  such? 

The  court  held,  1.  The  domicil  of  the  plaintiffs  being  es- 
tablished to  be  in  New  York,  without  any  fraudulent  motive, 
but  for  fair  purposes  of  commerce,  this  court  onght  not  to 
sanction  the  rivht  of  Great  Britain  to  seize  and  confiscate 
their  effects.  (In  support  of  this  protection,  derived  from 
the  domicil  of  the  plaintiffs,  the  case  of  Marryatt  v. 
Wilson^  I  Bos.  and  Pul.  430,  was  relied  on.  But  in  that  case 
the  party  had  lieen  naturalized  in  the  United  States;  a  cir- 
cumstance of  which  the  Court  of  Errors  take  no  notice,  al- 
though Eyre,  Chief  Justice,  in  that  case,  relies  mainly  on 
that  fact.) 

2.  Tlie  Court  held  that  though  tin  might,  under  certain 
circumstances  become  contraband  of  war,  yet  that  no  case 
was  made  out  in  the  sentence  of  condemnation,  which 
would  warrant  that  conclusion  in  the  present  case;  and  that 
the  allowed  effect  of  the  sentence  as  prima  fucie  evidence, 
was  repelled  by  the  very  detail  contained  in  it,  of  the  precise 
grounds  of  condemnation. 

3.  TJKit  the  expression  "for  and  on  account  of  any  illicit 
or  prohibited  trade,*'  &rC.,  is  not  equivalent  to  or  convertible 
into  the  words  nndf-r  pretence  of^  hut  may  well  be  under- 
stood to  mean  <*/or  the  cause  ofj^  thus  implying  the  actual 
existence  o(  eWheT  illicit  trade  or  contraband,  to  bring  it  with* 
in  the  terms  of  the  warranty.  For  these  reasons,  they  re- 
versed  the  judgment  of  the  Supreme  Court. 
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Church  v.  Bedient,  1  C.  C.  E.  21. 
Hallett  v.  Peyton,  id.  28. 

Capture,  Restoration^  and  Abandonment. 

In  these  two  cases,  the  same  point  was  presented  to  the 
court,  viz.,  whether  on  a  capture,  and  ahandonmenl  in  con- 
sequence, to  the  underwriter,  the  fact  of  restoration  of  the 
property  insured,  though  unknown  at  the  time  of  abandon- 
ment takes  away  the  right  of  the  insured  to  abandon  and 
claim  for  a  total  loss. 

The  Supreme  Court  held  that  he  was  so  entitled  immedi- 
ately on  the  capture,  although  at  the  time  of  abandonment, 
the  property  had  in  fact  been  restored,  the  fact  being  un- 
known to  the  insured.     On  error 

The  Court  of  Errors  held  that  the  fact  of  restoration  at 
the  time  of  abandonment,  though  unknown,  takes  away  the 
right  to  abandon  and  claim  for  a  total  loss  ;  and  that  the  as- 
sured under  such  circumstances,  is  only  entitled  to  recover 
according  to  the  final  event,  and  the  judgment  of  the  Su- 
preme Court  was  unanimously  reversed. 


Smith  v.  Williams,  2  C.  C.  E.  110. 

In  S.  Ct.  2  C.  R.  19. 

Insurable  Interest  in  Vessel  Bottomried  for  more  than  her 

Value. 

Action  on  a  policy  of  insurance.  The  question  arose 
whether  the  insured,  owner  of  a  ship  on  which  there  had 
been  taken  up  on  bottomry  more  than  her  value,  had  an  in* 
surable  interest  in  her. 

The  Supreme  Court  held  that  the  owner  had  an  insurable 
interest  in  the  vessel  to  the  extent  of  the  sum  he  paid  fur  her^ 
although  she  was  then  bottomried  to  a  larger  amount ;  and, 
that  as  it  did  not  appear  that  the  assured  knew  of  the  lien 
upon  her,  at  the  time  of  effecting  the  insurance,  he  had  a 
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right  to  a  verdict  for  the  value  insured,  deducting  the  price 
at  which  she  sold. 

B.  Livingston,  J.,  dissented  from  this  decision  of  the  Su- 
preme Conit,  maintaining  that  the  insurance  was  void,  on 
acconnt  of  the  lien  not  being  made  known  to  the  underwri- 
ter, as  the  risk  was  maieriaUy  varied.    On  error, 

The  Court  of  Errors  hold  thnt  the  policy  was  void,  be- 
cause the  insured  had  no  insurable  interest  in  the  ship; 
and  the  judgment  of  tlie  Supremo  Court  was  accordingly 
reversed. 


Vaxdenheuvel  v.  The  United  Insurance  Company,  2 

C.  C.  E.217;  2J.  0.127,  541. 

Sentence  of  a  Foreign  Court  of  Admiralty, 

In  error  on  a  judgment  of  the  Supreme  Court,  in  an  action 
on  a  policy  of  insurance  on  the  freisrht  of  "the  good  Amer- 
icon  ship  called  the  Astrea,  at  and  from  New  York  to  Co- 
ninna,"  the  freight  valued  at  $10,000,  at  a  premium  of  fif- 
teen per  cent. 

At  the  trial  in  the  court  below,  the  jury  brought  in  a  spe- 
cial verdict,  stating  among  other  things, 

*•  That  the  policy  was  underwritten  by  the  defendants  in 
error,  in  consequence  of  a  written  application  made  to  them 
by  the  plaintiflf  in  error,  in  the  words  and  figures  following, 
to  wit : 

"  New  York,  14  Nov.  179S. 
"  Gentlemen,  what  will  be  the  premium  on  the  ship,  freight, 
aud  cargo,  of  the  Astrea,  Captain  Price,  consisting  in  maho* 
gany,  tobacco^  staves^  dye  wood^  and  sugar,  at  and  from 
New  York  to  Corunna,  to  sail  in  eight  days,  property  of  the 
undersigned. 

J.  C.  Vandenheuvel.'* 

That  the  ship  in  the  course  of  her  voyage,  was  captured 
by  a  British  frigate,  and  carried  into  Gibraltar,  where  she, 
with  her  cargo,  was  libelled  in  the  Court  of  Yice  Admiralty, 
and  condemned  as  lawful  prize  to  the  captors,  "as  belonging 
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at  the  time  of  her  capture  to  Spain,  or  to  persons  beihg  sub- 
jects of  ihe  King  of  Spain,  or  inhabiting  within  the  territo- 
ries of  the  King  of  Spain,  enemies  of  Great  Britain/'  That 
the  freight,  by  reason  of  this  capture  and  condemnation,  was 
totally  lost  to  the  plaintiffs  in  error,  who  duly  abandoned 
the  same  to  the  defendants  in  error,  exhibiting  to  them  at 
the  same  time,  due  proof  of  loss  and  interest ;  that  the  freight 
was  really  the  property  of  the  plaintiff  in  error,  and  the  ship 
and  cargo  were  also  Ills  properly,  unless  in  judgment  of  law 
the  plaintiff  in  error  is  concluded  by  the  said  sentence  of 
condemnation;  that  the  ship,  at  the  time  of  capture  was 
registered  as  an  American  vessel,  and  had  all  the  papers 
which  ai^  American  vessel  usually  has ;  that  the  plaintiff  in 
error  was  born  a  subject  of  the  United  Netherlands,  and 
continued  such  until  the  third  of  June,  1793,  when  he  be- 
came a  naturalized  citizen  of  the  United  States  according  to 
law  ;  and  the  defendants  in  error,  at  the  time  of  subscribing 
the  said  policy  of  iiisurance,  well  knew  that  the  plaintiff  in 
error  was  born  a  Dutchman  ;  that  the  sum  due  to  the  plain- 
tiff in  error,  supposing  him  to  be  by  law  entitled  to  recover 
for  a  total  loss,  is  $4,365,  and  the  sum  due  to  the  plaintiff  in 
error,  for  return  of  premium,  supposing  him  to  be  by  law 
entitled  to  r-cover  no  more  tlian  a  return  of  premium,  is 
$700.  After  stating  these  facts,  the  verdict  submitted  the 
following  questions  to  the  decision  of  the  court. 

1.  Whether  the  plaintiff  is  by  law  entitled  to  recover  the 
said  sum,  $4,365,  being  the  amount  of  a  total  loss? 

2.  If  the  plaintiff  in  error  is  not  by  law  entitled  to  recover 
for  a  total  loss,  whether  he  is  by  law  entitled  to  recover  the 
$700,  being  the  amount  of  retinn  of  premium? 

3.  If  the  plaintiff  is  not  by  law  entitled  to  recover  a  re- 
turn of  premium,  whether  he  is.  by  law  entitled  to  recover 
any  sum  whatever? 

On  this  special  verdict,  the  Supreme  Court,  after  argument, 
decided  that  the  plaintiff  was  not  entitled  to  recover  as  for  a 
total  loss,  on  the  said  policy  of  assurance,  but  that  he  was 
entitled  to  a  return  of  premium,  for  which  they  gave  judg- 
ment. 

Benson,  Kent  and  Radcliff,  Js.,  delivered  opinions,  each 
holding,  upon  the  strength  of  the  previous  decisions  of  their 
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own  eourt,  as  well  as  upoD  the  English  cases,  that  the  sen* 
tence  of  the  Court  of  Admiralty  was  conclusive  upon  the 
insured,  and  that  he  could  not  recover  beyond  a  return  of 
premium.    See  2  C.  C.  E.  219-266. 

The  plaintiff  then  brought  bis  writ  of  error  to  the  Court 
of  Errors,  where  this  question  underwent  elaborate  argu* 
ment,  and  the  principle  was  finally  established  by  the  Court 
of  dernier  resort,  that  the  sentence  of  a  foreign  Court  of 
Admiralty,  was  not  conclusive,  but  prima  facie  evidence 
only  of  the  character  of  the  property  insured,  although  ex* 
pressly  condetnned  as  enemy's  property. 

Clinton,  (De  Witt,)  senator,  and  T.  R.  Gold,  senator,  de- 
livered  the  only  opinions,  and  arrived  at  the  same  conclu* 
sions.  Senator  Clinton  says :  "  The  plaintiff  having  war- 
ranted  a  ship  and  ca^go  as  American  property,  the  question 
is,  whether  in  an  action  against  the  insurers,  the  sentence  of 
a  foreign  Court  of  Admiralty,  that  such  warranty  was 
false,  is  conclusive  evidence.  It  is  admitted  by  the  plaintiff, 
that  the  sentence  binds  and  changes  the  property,  and  that 
it  is  prima  facie  evidence  of  the  fact  set  up  against  him ; 
and,  on  the  other  hand,  it  is  conceded  by  the  defendants, 
that  in  several  cases,  in  an  action  of  this  kind,  the  judgment  is 
not  definitive  in  favor  of  the  insurers ;  such  as  when,  on  the 
face  of  it,  it  is  founded  on  local  ordinances,  or  contrary 
to  the  law  of  nations ;  or  so  ambiguous  that  the  court  can 
not,  from  the  reasons  assigned,  collect  the  grounds  of  it ;  and 
that  this  case  not  coming  within  either  of  these  descriptions, 
the  contest  between  the  parties  still  remains  open,  whether 
the  foreign  sentence  be  prima  facie  or  conclusive  evidence 
against  the  insured,  and  whether  it  bind  the  property  adju- 
dicated only,  or  is  conclusive  to  every  extent,  and  in  every 
modification  of  the  subject." 

He  proceeds  to  examine  the  EngUsh  cases,  and  maintains 
that  Hughes  v.  Cornelius^  2  Shower,  which  was  an  action 
of  trover  for  a  ship  sold  under  a  decree  of  a  French  Admiralty 
Court,  (in  which  the  court  admitted  the  sentence  to  be  true,  aU 
though  contrary  to  the  special  verdict,)  went  only  upon  the 
ground  of  the  decree's  changing  the  property.  "  The  idea  that 
asentenceofaCourt  of  Admiralty  is  conclusive,  arises  from  this 
consideration  ;  that  the  court  always  proceeds  in  rem.    The 

32 
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decree  naturally  and  necessarily  binds  the  subject  of  the 
proceeding.  A  ship  or  cargo,  or  any  person  purchasing  un- 
der the  decree,  will  of  course  be  secure.  The  case  of  Fer- 
nandes  v.  Da  Cosia^  he  treats  as  one  of  no  authority  on  the 
point,  being  a  nisi  pritis  case,  and  that  all  we  can  collect 
from  it  is,  that  the  testioiony  adduced  by  the  plaintl£f,  was 
not  sufficient  to  balance  that  derived  from  adjudication." 
<<  In  suits  brought  in  England,  upon  foreign  judgments,  be- 
tween the  same  parties,  the  courts  consider  them  only  as 
prima  facie  evidence  of  the  demand,  and  admit  the  defen- 
dant on  a  plea  of  nil  debet,  to  contest  the  original  cause  of 
action.  If  a  foreign  judgment  be  not  considered  conclusive 
between  the  same  parties  in  cases  of  this  nature,  why  of  a 
foreign  Court  of  Admiralty  between  third  persons?" 

Such  being  the  opinion  of  a  majority  of  the  court,  the 
judgment  of  the  Supreme  Court  was  reversed  accordingly ; 
and  the  cases  of  Ludlow  v.  Dale,  1  J.  C.  16 ;  Goix  v.  Low^ 
1  J.  C.  341,  were  also  overruled  by  this  decision. 


EC^  Notwithstanding  the  different  decisions,  as  to  the  con- 
clusiveness of  the  sentence  of  a  foreign  Court  of  Admiralty, 
in  cases  where  the  condemnation  vrsiS  for  breach  of  blockade, 
as  in  Croudson  v.  Leonard,  4  Cranch,  434,  and  others  in  S.  Ct. 
of  U.  S.,  yet  in  the  case  of  the  Ocean  Insurance  Company  v. 
Francis,  2  Wend.  64,  the  Court  of  Errors  held  it  settled  law 
in  our  state,  that  the  "  sentence  of  a  foreign  Court  of  Admi- 
ralty, condemning  a  vessel  warranted  not  to  be  employed  in 
an  illicU  trade,  was  not  enough  to  support  the  allegation  of 
a  breach  of  warranty ;  that,  such  foreign  court  acting  as  a 
municipal  court  to  carry  into  effect  the  navigation  laws  of 
such  foreign  state,  and  condemning  the  vessel  for  a  violation 
of  them ;  to  establish  such  a  breach  of  the  warranty,  it  was 
incumbent  on  the  insurers  to  prove  the  existence  of  the  laws 
alleged  to  be  violated,  as  our  courts  can  not  judicially  take 
notice  of  the  municipal  laws  of  other  countries,  but  require 
them  to  be  found  as  facts." 
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The  New  York  Firemen's  Insurance  Company  v.  Wal- 

DEN  and  Walden,  12  J.  R.  613. 

In  S.  Ct  13  id.  138. 

Barratn/  of  Master;  Disclosure  of  Circumstances;  Ma^ 

terialily  of  to  the  Risks  Taken. 

This  was  an  action  on  a  policy  of  insurance,  on  the  ship 
Suffolk,  from  Belfast  to  Lisbon,  and  thence  to  New  York. 

The  vessel  sailed  from  New  Orleans  for  Belfast,  in  Septem- 
ber, 1810,  but  on  the  way  thither  was  obliged  to  put  into  the 
Havanna  for  a  supply  of  water.  While  there,  the  master 
drew  a  bill  for  $800,  on  the  plaintiffs  below,  which  bill  was 
not  accepted  or  paid  by  them,  for  the  reasons  that  they  had 
had  information  from  the  captain  that  the  vessel  had 
put  into  the  Havanna  merely  for  water;  and  the  bill 
was  unaccompanied  with  any  account  or  information  of  re- 
pairs or  supplies  furnished  the  vessel  there.  After  a  short 
stay  at  Havanna,  the  vessel  resumed  her  voyage  for  Belfast, 
but  by  reason  of  damage  sustained  in  tempestuous  weather, 
was  compelled  to  put  into  Cork,  where  she  arrived  on  the 
18th  of  January,  1811,  and  having  imdergone  thorough  re- 
pairs, left  there  on  the  26th  of  April,  and  arrived  at  Belfast 
on  the  3d  of  May.  , 

A  letter  was  written  by  the  agents  of  the  ship,  at  Belfast, 
to  C.  &  Co.,  of  Liverpool,  the  plaintiffs' agents,  on  the  19th 
of  March,  1811,  stating  that  <<a  vessel  had  got  foul  of  the 
S.,  and  carried  away  her  bowsprit ;  that  they  feared  the  cap- 
tain was  careless  of  his  business,  and  that  his  account  of  re- 
pairs and  expenses  would  astonish  them  all ;  that  his  deten- 
tion had  been  very  great,  yet  he  seemed  very  easy  under  it.*' 

This  letter  and  one  accompanying  it,  of  very  similar  pur- 
port from^  C.  So  Co.  of  Liverpool,  Were  received  by  the 
plaintiffs  before  insurance  was  effected;  but  neither  those 
nor  the  circumstance  of  the  bill  drawn  at  Havanna  upon 
them,  were  communicated  to  the  insurers. 

The  ship  left  Belfast  on  the  2d  of  July,  with  instructions 
to  procdied  to  Lisbon,  and  from  thence  to  New  York.  She 
arrived  at  Lisbon  on  the  14th  of  July,  and  having  taken  80 
moys  of  salt|  for  which  the  master  gave  a  bill  of  lading  to 
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deliver  the  same  in  New  York,  she  left  Lisbon  on  the  15th 
of  August,  after  having  cleared  out  for  N.  Y.,  and  wfth 
verbal  directions  from  the  consignees  at  Lisbon,  to  proceed 
to  New  York. 

The  vessel,  notwithstanding,  was  carried  by  the  master  to 
New  Orleans:  and  after  various  suspicious  acts,  such  as 
cutting  away  the  cables  close  to  the  vessel,  which  had  part- 
ed while  she  was  at  anchor,  and  a  long  and  unnecessary 
detention  at  Matanzas,  until  the  29th  of  November,  she  fi- 
nally arrived  at  New  Orleans  in  December,  1811. 

While  at  Matanzas,  the  captain  hypothecated  the  vessel 
to  one  Drake,  for  $1,563 ;  but  how  the  debts  which  were 
thus  secured  had  arisen,  or  how  the  money  raised  by  the  bot«» 
tomry  had  been  appropriated,  did  not  appear.  He  likewise 
obtained  advances  on  the  salt,  and  gave  a  bill  of  lading  for 
it  to  be  delivered  to  one  Morgan,  at  New  Orleans. 

When  the  vessel  arrived  there,  the  agent  of  the  plaintiffs 
below,  by  their  direction,  demanded  of  the  captain  to  deliver 
up  the  ship  to  them,  which  he  refused  to  do ;  and  the  agent 
then  proceeded  in  the  District  Court  of  the  United  States,  to 
dispossess  him.  The  ship  was  libelled,  and  sold  under  an 
order  of  the  court  for  the  benefit  of  all  parties.  The  salt 
was  claimed  by  Morgan,  who  attached  it,  and  also  the  ship ; 
and  by  order  of  the  court,  the  salt  was  appraised  and  bonded 
by  the  plaintiffs'  agent. 

The  plaintiffs  below,  claimed  to  recover  on  the  ground  of 
barratry  of  the  master ;  which  barratry  was  in  fact  admitted 
on  the  argument  in  the  Supreme  Court.  But  the  insurers 
contended  that  the  insured  were  bound  to  communicate  the 
information  of  the  previous  misconduct  of  the  captain  to 
them ;  as  set  forth  in  the  letters  of  their  correspondents,  &c^ 
and  that  not  having  done  so,  the  suppression  vitiated  the 
policy. 

But  the  judge,  at  the  circuit,  charged  the  jury,  that  the 
evidence  of  barratry  was  conclusive  ;  and  that  '<  the  insured 
were  not  bound  to  communicate  any  of  the  letters,  nor  any 
of  the  circumstances  within  their  knowledge,  respecting  the 
master  of  the  ship.^ 

The  Supreme  Court,  on  a  motion  for  a  new  trial  on  the 
bill  of  exceptions  in  the  case,  held  the  charge  of  the  judge 
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correct  Piatt,  J.,  in  delivering  the  opinion  of  the  court, 
says :  "  It  would  be  unreasonably  severe,  and  would  defeat 
almost  every  policy  of  insurance  against  barratry,  if  the  as^ 
sured  were  held  strictly  bound  to  disclose  every  immoral  act 
imputable  to  the  master,  and  every  unfavorable  report  which 
had  reached  their  ears  previous  to  signing  the  'policy." 
*'  There  must  be  some  limit  to  this  duty  of  making  disclo- 
sures in  such  cases.  It  can  not  be  necessary  that  the  assured 
should  give  the  underwriter  a  minute  history  of  everything 
which  they  have  known  or  heard  touching  the  moral  char* 
acter  of  the  intended  master." 

"If  his  general  character  be  good,  and  the  assured  have 
no  knowledge  of  any  fact  impeaching  the  honesty  of  the 
master,  the  charge  of  undue  concealment  has  no  legal  foun* 
dation." 

"In  this  case,  the  unfavorable  opinions  expressed  in  the 
letters  of  U.  D.  and  H.,  (agents  at  Belfast,)  and  of  C.  & 
Co.,  respecting  Captain  Cartwright,  were  repelled  by  the  evi- 
dence of  his  good  character  as  a  sailing  master  in  New  York, 
where  he  had  long  been  known."  Judgment  was  accord- 
ingly rendered  for  the  plaintiffs  below ;  whereupon  the  de* 
fendants  brought  their  writ  of  error. 

The  Court  of  Errors  reversed  the  judgment  of  the  Su- 
preme Court.  The  opinion  of  the  court  was  delivered  by 
Chancellor  Kent.    He  says : 

"  The  counsel  went  at  large  into  the  question,  whether  the 
assured  were  bound  to  communicate  to  the  underwriters,  at 
the  time  they  applied  for  insurance,  the  letters  and  other 
knowledge  they  possessed  of  the  improper  conduct  of  the 
master.  But  it  appears  to  me  that  this  question  is  not  for 
the  decision  of  this  court,  because,  whether  the  circumstan- 
ces relative  to  the  master  ought  to  have  been  disclosed,  de- 
pends upon  the  question,  whether  those  circumstances  were 
material  to  the  risk ;  and  the  materiality  is  a  question  of  fact 
for  a  jury,  and  not  a  question  of  law  for  the  court.  It  is  a 
well  settled  principle  in  the  law  of  insurance,  that  what 
facts,  in  the  knowledge  of  the  assured,  are  material,  and 
necessary  to  be  communicated  to  the  underwriter,  when 
insurance  is  asked  for,  is  for  a  jury  to  determine ;  and  I  will 
notice  a  few  cases,  in  illustration  of  this  point    My  whole 
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opinion  will  rest  upon  the  admission,  and  the  solidity  of  this 
principle." 

He  then  examines  in  this  connection,  the  English  cases  of 
Macdowal  v.  Eraser ^  Doug.  260;  Shirley  v.  Wilkinson^ 
Doug.  306 ;  Willes  v.  Glover^  4  B.  and  P.  14 ;  and  Lytile- 
dale  V.  Dixon^  4  B.  and  P.  161 ;  "  where  the  Common  Pleas,'' 
he  sayis,  <<  unanimously  and  very  explicitly,  declared  their 
opinion  that  every  material  circumstance  must  be  disclosed ; 
but  that  it  was  for  the  jury  to  say,  how  far  any  given  circum- 
stance was  material." 

He  next  examines  the  American  cases,  and  shows  that 
Livingston  v.  Delafield^  1  J.  R.  522 ;  Murgatroyd  v.  Cravr 
ford^  3  Dallas,  491 ;  adopt  the  same  rule,  adding,  ''And  to 
conclude  with  the  highest  judicial  authority  in  this  country, 
the  Supreme  Court  x)f  the  United  States  has  decided,  on  two 
different  occasions,  Livingston  v.  Maryland  Insurance 
Company,  and  Maryland  Insurance  Company  v.  Rudens, 
6  Cranch,  274,  338  ;  that  the  operation  of  any  concealment 
on  the  policy,  depends  on  its  materiality  to  the  risk,  and  that 
this  materiality  was  a  subject  for  the  consideration  of  a  jury, 
and  must  be  left  to  them." 

Some  question  having  been  raised  on  the  argument, 
Michether  the  language  of  the  judge  in  this  case,  in  his  charge 
to  the  jury,  was  to  be  considered  as  a  ''positive  direction  in 
point  of  law,  or  mere  advice  on  a  matter  of  fact;"  the 
Chancellor  says,  "  The  language  of  the  learned  judge  was 
that  "  the  plaintiffs  were  not  bound  or  required  to  make  the 
disclosure;  that  the  matters  offered  in  evidence  were  not 
sufficient  to  bar  the  action ;"  and  nothing  was  said  about  the 
weight  of  evidence  for  the  consideration  of  the  jury.  If  even 
it  was  doubtful,  by  the  bill  of  exceptions,  whether  the 
charge  was  intended  as  direction  or  otherwise,  the  result  of 
my  opinion  would  be  the  same ;  because,  when  the  judge 
interposes  his  opinion  to  the  jury  on  a  point  of  fact,  it  ought 
not  to  be  left  in  doubt  in  what  light  they  are  to  receive  his 
charge."  "Every  charge  should  distinguish  clearly,  be- 
tween the  law  and  the  fact,  so  that  the  jury  can  not  misun- 
derstand their  rights  or  their  duty,  nor  mistake  the  opinion 
of  the  judge  upon  matter  of  fact,  for  his  direction  in  point 
of  law." 


MARITIME  INSURANCE.  255 

"  If  then,  the  charge  of  the  learned  judge  is  to  be  consid- 
ered, as  I  think  it  must  be,  as  a  declaration  to  the  jury  that 
the  papers  and  facts  not  disclosed,  were  in  judgment  of  law, 
immaterial,  then  the  jury  have  never  passed  their  own  judg- 
ment upon  the  materiality  of  those  proofs,  and  the  cause 
ought  to  be  remanded  to  another  jury." 

The  judgment  of  the  Supreme  Court  was  accordingly  re- 
versedf  and  a  venire  de  novo  awarded. 

For  reversing  10,  for  aff.  8. 


iljr'  The  Court  of  Errors  held  subsequently,  in  the  case 
of  the  American  Insurance  Company  v.  Dunham^  15 
Wend.  9,  where  a  recovery  was  sought  on  the  ground  of  a 
barratarious  act  of  the  master,  and  by  the  policy  of  insu- 
rance, the  barratry  of  the  master  and  mariners  was  insured 
against ;  that,  notwithstanding  the  policy  contained  a  war- 
ranty on  the  part  of  the  assured  against  illicit  or  prohibited 
trade,  and  the  vessel  was  condemned  and  lost  in  conse- 
quence of  the  master's  attempting  an  illicit  trade  by  smug- 
ling  a  few  articles  in  his  possession,  the  underwriters  were 
liable. 

That  such  a  warranty  against  illicit  trade,  is  not  broken, 
unless  the  illicit  trade  is  carried  on  by  the  assured  himself, 
or  with  his  knowledge  or  assent ;  he  is  not  otherwise  affected 
by  such  acts  of  the  master  or  mariners. 

The  judgment  of  the  Supreme  Court  was  accordingly  af- 
firmed. 

See  S.  C.  in  S.  Ct,  12  Wend.  463. 


Dow  V,  Whetten  and  others,  8  Wend.  160-174. 

Not  reported  in  S.  Ct 

Insurance;  Construction  of  Policy  ;  Usage. 

Action  on  a  policy  of  insurance  effected  on  goods  out, 
and  proceeds  thereof  home.  The  identiccU  goods  composing 
the  outward  cargo,  were  brought  back  on  the  return  voyage 
and  lost. 
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On  the  trial  of  the  cause,  the  plaiutiff  offered  evidence  to 
show  by  parol  proof  that  by  the  known  usage  of  trade,  or 
by  use  and  practice,  as  between  assurers  and  assured,  the 
word  ''  proceeds,"  inserted  in  a  policy,  is  understood  to  in« 
dude  the  identical  goods,  if  brought  back  on  the  return 
voyage.  The  evidence  was  rejected,  and  on  bill  of  excep- 
tions, and  motion  for  a  new  trial, 

The  Supreme  Court  held  that  the  identical  goods  were 
not  included  in  the  words  *^  proceeds  home,^^  and  that  parol 
evidence  was  inadmissible  to  prove  the  usage  or  practice. 
On  writ  of  error. 

The  Court  of  Errors  held,  that  though  the  words  ^^  proceeds 
homcy^  did  not  cover  the  identical  goods,  yet  it  was  compe- 
tent for  the  assured  to  show,  by  parol  proof,  that  by  the 
usage  of  trade^  or  by  use  and  practice,  as  between  assurers 
and  assured,  they  were  understood  to  include  them.  The 
judgment  was  accordingly  reversed,  and  a  venire  de  novo 
awarded,  and  the  costs  of  reversing  the  judgment  were  or* 
dered  to  abide  the  event  of  the  cause ;  the  court  doubting 
whether  such  usage  could  be  proved. 

Judgment  reversed,  17  to  6. 


93^  On  the  second  trial  of  this  cause,  the  plaintiff  failed 
to  establish  the  usage,  and  the  defendants  had  a  verdict  in 
their  favor. 


Smith  v.  Bell,  2  C.  C.  152. 

OYerruling  Dupuy  v.  The  United  Inauranee  Company ^  3  J.  C.  182. 

Abandonment ;  Total  Technical  Loss  ;  Deduction  of  One* 
Third  New  for  Old,  where  Vessel,  after  being  Stranded, 
and  Damaged  to  more  than  Half  her  Value,  was  got  off 
and  Sold* 

Th[s  was  an  action  on  a  policy  of  insurance  for  $14,000 
on  the  ship  Mary  Ann,  valued  at  $14,000.  The  vessel  was 
stranded  on  the  coast  of  Scotland,  and  injured  to  an  extent 
requiring  $7,221,  to  repair  her  damage.    She  was  subse* 
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^uently  got  off,  taken  into  Greenock,  and  there  sold,  on  ac- 
count of  whom  it  might  concern.  The  plaintiff  gave  in 
evidence  the  sale  of  the  vessel  at  Greenock ;  the  purchase 
by  the  firm  of  A.  Campbell  and  Co. ;  and  her  reparation  at 
an  expense  exceeding  half  her  value.  The  plaintiffs  went 
for  a  total  technical  loss. 

The  defendant  paid  into  court,  93,100,  contending  that 
they  were  not  liable  for  a  total  technical  loss ;  and  that  as 
the  amount  of  repairs  was  only  $7,221,  and  they  were  enti- 
tled to  a  deduction  of  one-third,  new  for  old,  they  were 
chargeable  with  $4,884  only ;  which  was  less  than  one  half 
of  the  value  of  the  vessel,  as  valued  in  the  policy. 

The  Supreme  Court  held,  upon  the  authority  of  the  case 
of  Dupuy  V.  The  United  Ins.  Co.  3  J.  C.  182,  that  where 
the  repairs  are  equal  to  half  the  value  and  more,  the  insured 
have  a  right  to  abandon  without  reference  to  the  deduction 
of  one-third  new  for  old  ;  and  that  the  deduction  applied 
only  to  cases  of  partial  loss. 

The  defendants  brought  their  writ  of  error,  on  this  judg- 
ment, and 

The  Court  of  Errors  reversed  the  judgment  of  the  Supreme 
Court. 

Per  Curiam^  delivered  by  Lansing,  Chancellor.  "On 
this  case,  only  two  questions  are  presented  for  the  considera- 
tion of  the  court ;  1st,  whether  on  a  policy  of  insurance,  on 
the  estimate  of  repairs  of  a  vessel,  injured  by  any  of  the 
perils  insured  against,  new  materials  substituted  for  the  old, 
do  not  entitle  the  insurer  to  an  allowance?  And  if  so,  2nd, 
at  what  period  is  the  allowance  to  be  admitted  ? 

'<  These  questions  are  open  here.  They  must,  in  a  great 
measure,  depend  upon  general  reasonings  drawn  from  the 
nature  of  the  contract  of  insurance,  and  that  reasoning  may 
be  comprised  within  very  narrow  limits." 

"  In  the  case  of  Da  Costa  v.  Newnham,  2  T.  R.  407-415, 
determined  in  the  British  Court  of  King's  Bench,  since  the 
revolution,  the  usage  which  obtained  with  respect  to  the  re* 
pairs  of  allowing  one-third,  new  for  old,  seems  to  have  been 
acknowledged ;  and  it  is  now  urged  in  argument,  that  at  any 
rate,  whether  or  not  the  defendant  was  entitled  to  this  allow- 
ance, <  was  a  question  for  the  jury,  as  it  depended  upon 

33 
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Usage?  BuUer,  J.,  speaks  of  it  as  a  '<  usual  allowance,"  and 
Ashhurst,  J.,  observes,  that  the  allowance  of  one-third  of  the 
repairs,  is  the  rule^  where  the  ship  is  repaired  and  delivered 
over  again  to  the  owner  for  his  benefit.  That  case  arose  mi 
a  technical  total  loss,  which  the  insured  did  not  avail  him« 
self  of,  by  abandoning.  The  recovery  was  for  an  average 
loss  of  upward  of  80  per  cent.  The  ship  had  been  repaired 
at  the  instance  of  the  underwriters.  They  refusing  to  pay 
for  the  repairs,  a  bottomry  bond  was  executed  on  the  yessel, 
in  consequence  of  which  she  was  sold  to  satisfy  the  debt." 

'<  It  was  contended  that  the  value  of  one-third  of  the  re^ 
pairs  ought  to  be  deducted,  and  the  answer  to  this,  which 
appears  to  me  conclusive,  was,  that  the  repairs,  having  added 
to  the  value  of  the  vessel,  roust  have  been  compensated  for, 
in  the  sale  on  the  bottomry  bond ;  and  as  the  owners  never 
had  the  ship,  so  they  could  not  be  the  better  for  the  repairs." 

"  The  rule  that  constitutes  the  loss  of  more  thnn  one-half 
the  value  of  the  subject  insured,  a  toUd  loss,  is  a  positive 
one,  originating  in  the  convenience  of  having  a  determinate 
and  precise  test  in  all  cases.'' 

"  From  the  nature  of  the  contract  of  insurance,  I  think 
the  allowance  for  replacing  the  old  material  with  the  new,  is 
reasonable  and  proper,  and  if  so,  that  as  the  deduction  is 
professedly  made  on  the  principle  that  the  value  of  the  sub- 
ject insured,  has  been  enhanced  to  that  amount,  that  deduc- 
tion ought  to  be  made,  before  the  test  of  total  technical  loss 
is  applied  ;  for  the  doctrine  of  total  technical  loss  or  nor,  is 
expressly  founded  on  the  position  that  the  subject  has  been 
deteriorated  more  than  one  half 

"lam  therefore  of  opinion  that  the  judgment  of  tlie  Su- 
preme Court  should  be  reversed.^' 

The  majority  of  the  court  concurred  in  the  reversal 


tijr'  In  this  case,  an  abandonment  is  not  expressly  stated, 
though  the  vessel  was  sold  at  Greenock,  by  the  master,  for 
benefit  of  whom  it  might  concern.  The  plaintiff's  proofs,  as 
stated  by  the  reporter,  and  all  the  circumstances  of  the  case, 
show  that  it  must  have  been  an  abandonment,  as  it  was  a 
saU  of  necessity^  without  repairs,  the  vessel  having  been 
stranded,  and  the  voyage  broken  up;  in  addition  to  the 


MARITIME  INSURANCE.  259 

heavy  amount  of  damage  actually  sustained  by  the  vessel 
herself.  "  The  plaintiffs  gave  in  evidence,"  the  report  says, 
"a  subsequent  sale  of  the  vessel  at  Greenock,  on  accoiird  of 
those  who  might  be  concerned  ;  the  purchase  by  the  firm  of 
A.  Campbell  &  Co. ;  and  her  reparation  at  an  expense  ex- 
ceeding half  her  value.''  "  The  plaintiffs  went  for  a  total 
loss." 

By  what  logic,  under  these  circumstances,  the  Chancellor 
arrived  at  his  conclusion,  that  the  judgment  of  the  Supreme 
Court  as  to  the  deduction  of  one-third  new  for  old,  ought  to 
be  reversed,  while  professedly  acknowledging  the  correctness 
of  the  decision  in  Da  Costa  v.  Newnham^  although  it  was 
^  decided  before  the  revolution,"  it  is  impossible  by  any- 
thing in  his  opinion  to  discover.  He  says  of  that  case,  ^'it 
was  contended  that  one-third  of  the  repairs  ought  to  be  de<- 
ducted ;  and  the  answer  to  this,  which  appears  to  me  conclu- 
sive^ wasy  that  the  repairs  having  added  to  the  value  of  the 
vessel,  must  have  been  compensated  for,  in  the  sale  on  the  bot* 
tomry  bond ;  and  as  the  owners  never  had  the  ship,  so  they 
could  not  be  the  better  for  her  repairs." 

Now,  from  this  language  of  the  Chancellor,  who,  would  it 
be  imagined,  had  made  this  answer  to  the  claim  of  the  un- 
derwriters for  the  deduction  of  one-third  new  for  old  ?  Why 
surely,  the  court ;  or,  at  least,  the  counsel  for  the  assured  7  For 
who  else  could  make  an  answer  to  the  underwriters^  claim  7 
And  yet,  we  find  this  "answer^^  to  their  claim,  which  Chan- 
cellor Lansing  finds  so  "  conclusive,^^  comes  from  the  mouths 
of  their  own  counsel  I  It  was  actually  urged  by  Bearcroft 
and  Law,  counsel  for  the  underwriters,  (See  2  T.  R.  411,) 
as  a  reason /or  making'  the  deduction!  So  absurd  was  it, 
that  neither  Duller,  J.,  nor  Ashhurst,  J.,  as  we  shall  presently 
see,  deemed  it  worthy  the  least  notice.  Bearcroft  and  Law 
are  reported  as  arguing  as  follows :  "  The  underwriters  are 
also  entited  to  allowances  which  have  not  been  made  to  them. 
The  principal  of  these,  is  the  allowance  of  one-third  new 
forVld.  The  usage  in  that  case  has  been  truly  stated  to  be 
founded  on  the  advantage  derived  to  the  owner.  To  which 
it  is  objected  here,  that  the  owner  did  not  retain  possession 
of  the  ship,  and  therefore  did  not  reap  any  such  advantage. 
But  stiUf  he  has  /tad  the  benefit  of  them^  if  the  ship  sold 
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for  more  on  account  of  these  repairs,  which  it  must  have 
done^  p.  411. 

And  this  " conclusive  answer"  to  their  oton  claim,  comes 
from  the  counsel  of  the  underwriters  !  Is  it  possible,  that  a 
more  glaring  absurdity  could  be  put  forward,  than  this  mis- 
apprehension of  Chancellor  Lansing  ? 

And  yet  this  case  of  Smith  v.  Bell,  so  reasoned  and  so 
decided,  laid  the  foundation — was  in  fact,  the  sole  foundation 
in  our  courts  in  New  York,  for  the  obviously  anomalous  and 
arbitrary  rule,  that  thQ  deduction  of  one- third  new  for  old, 
should  be  applied  in  all  cases  of  total  technical  loss,  (for  to 
that  point  it  has  now  come !)  to  determine  the  right  of  aban- 
donment and  recovery ;  whether  the  vessel  had  been,  or  even 
could  be  repaired  or  not.  Upon  so  frail  and  sandy  a  basis, 
rests  a  doctrine  which  a  later  Chancellor,  (Walworth,)  an- 
nounces authoritatively  as  a  part  of  the  fixed  and  settled 
law  of  the  land.  In  the  case  of  Dickey  v.  TTie  American 
Insui  ance  Company,  3  Wend.  658,  that  learned  judge  took  oc- 
casion to  say :  <<  It  is  a  well  settled  rule  oi  American  Insurance 
law,  that  if  a  vessel  is  damaged  by  any  of  the  perils  insured 
against,  so  that  the  necessary  repairs  to  restore  her  to  her 
former  state,  and  render  her  seaworthy,  will  exceed  three- 
fourths  of  her  value,  before  the  disaster,  the  owner  is  not 
bound  to  repair,  but  may  abandon,  as  for  a  total  loss.  This 
is  usually  called,  he  adds,  a  loss  to  more  than  half  her  value, 
because  one-third- of  the  expense  of  repairs  is  deducted, 
new  for  old."  We  shall  examine  when  we  come  to  the  suc- 
ceeding case  of  Ogden  v.  The  Am.  Ins,  Co,,  post,  263,  on  what 
this  positive  dictum  of  the  Chancellor  then  rested,  being  as 
it  was,  obiter  and  extra  causam  in  that  case ;  and  we  shall 
also  inquire  whence  that  dictum  has  since  derived  its  chief,  if 
not  its  only  countenance  and  support. 

At  present  let  us  return,  (for  our  analysis  of  it,  is  by  no 
means  completed,)  to  the  case  of  Smith  v.  Bell,  We  have 
already  shown  in  what  light  Chancellor  Lansing's  ^^conclw 
sive  answer*^  to  Da  Costa  v.  Newnham,  is  to  be  viewed. 
Let  us  now  look  at  the  facts  of  the  case  a  little  more  closely, 
to  see  on  what  ground  the  decision  of  the  Court  of  King's 
Sench  was  placed.    Buller,  J.,  reported  the  facts  as  follows  : 

^<  The  amount  of  the  bottomry  bond,  together  with  the 
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interest  due,  was  £678,  and  the  ship  sold  for  600  guineas^" 
p.  408.  That  is,  less  than  the  lien  for  repairs  by  about  £60. 
Here,  then,  we  see  that  neither  the  owner  or  the  underwriters 
had  any  benefit  from  the  repairs,  as  the  ship  did  not  bring 
enough  to  pay  their  amount. 

"Under  these  circumstances,"  the  report  says:  "Duller,  J., 
stated  that  it  had  been  agreed  at  the  trial  and  he  had  so  sta- 
ted it  to  the  jury,  that  there  had  not  been  a  total  loss  at  Nice  ; 
for  though  the  plaintiff  had  offered  arid  was  entitled  to  aban- 
don, yet  in  truth  he  had  not  abandoned.  Then  considering 
it  only  as  an  average  loss,  the  question  was,  whether  the 
underwriters  should  be  liable  for  the  full  amount  of  the  insu- 
rance ?  The  bottomry  bond  was  only  £600,  but  the  ship 
never  came  free  into  the  plaintiffs'  hands ;  for  in  consequence 
of  the  refusal  of  the  underwriters  to  discharge  it,  she  was 
obliged  to  be  sold.  He  thought  that  as  all  the  subsequent 
injury  had  accrued  to  the  plaintiff  in  consequence  of  that 
refusal,  and  by  which  the  plaintiff  was  damnified  to  the 
whole  amount  of  the  insurance,  the  underwriters  were  lia- 
ble. Then  the  only  remaining  question  was,  how  should 
the  average  be  calculated  ?^*  As  to  that,  he  said  four  or  five 
different  methods  had  been  delivered  in  to  him,  and  were 
then  in  court ;  one  of  these  was  a  paper  delivered  by  the 
defendant,  which  he  should  at  once  lay  out  of  the  question : 
for  in  that,  one-third  of  the  sum  charged  for  repairs  was  ta- 
ken off,  which  was  the  usual  sum  allowed  in  respect  of  new 
work  for  old.  Now  this  was  never  allowed  unless  the  ship 
got  into  the  possession  of  the  owner  again,  so  that  he  got 
her,  the  better  for  the  repairs.  Therefore  that  rule  did  not 
apply  in  that  case."  2  T.  R.  p.  408. 

This  was  the  case  as  reported  by  Mr.  J.  Duller,  to  the  Court 
of  King's  Dench ;  the  questions  stated  by  him,  and  passed 
upon  with  regard  to  the  adjustment  of  the  average  upon  the 
freight,  &;c.,  are  foreign  to  the  question  under  consideration. 
Let  us  see  from  his  opinion  and  that  of  Ashhurst,  J.,  who  also 
delivered  one,  whether  there  is  any  departure  from  the  above 
ground. 

Ashhurst,  J.,  says,  p.  412.  "  The  plaintiff -had  declared 
that  he  would  not  advance  any  money ;  and  therefore  the 
/captain  was  obliged  to  raise  money  on  hypothecation.    Tb9 
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ship  was  put  in  the  best  repair  she  was  capable  of,  and  on 
her  arrival  in  London,  the  bond  was  tendered  for  payment 
to  the  underwriters,  but  they  refused  to  discharge  it ;  in  con- 
sequence of  which  the  ship  was  obliged  to  be  sold ;  and  that 
put  the  owner  in  the  same  situation  as  if  he  had  originally 
abandoned  at  Nice,  and  made  it  a  total  loss.  And  now  the 
underwriters  contend  that  they  are  entitled  to  the  allowance 
of  one-third  for  the  repairs.  That  indeed  is  the  rule,  where 
the  ship  is  repaired  and  delivered  over  to  the  owner  again 
for  his  benefit ;  in  such  case,  it  is  right  that  such  an  allow- 
ance should  be  made  upon  the  ground  which  has  been  stated 
that  the  owner  is  put  in  a  better  situation  than  he  was  before, 
by  having  new  work  for  old.  But  here,  as  the  plaintiflf  nev- 
er  has  been  put  into  the  free  possession  again  of  the  ship, 
and  that  through  the  default  of  the  underwriters,  he  can  not 
be  said  to  have  had  any  benefit  from  the  repairs,  and  there- 
fore he  is  not  bound  to  make  that  allowance." 

Buller,  J.,  says :  "  On  the  evidence  I  have  no  difficulty  in 
giving  it  as  my  opinion,  that  the  repairs  were  undertaken  at 
the  risk  of  the  underwriters,  and  that  they  were  answerable 
for  all  subsequent  losses.  The  ship  was  repaired,  by  raising 
money  on  a  bottomry  bond.  The  ship  never  was  in  the 
free  possession  of  the  plaintiff  from  that  time;,  she  came 
home  subject  to  that  onus.  If  the  underwriter  had  dia* 
charged  it,  and  thereby  restored  the  vessel  to  the  owners, 
they  might  then  have  demanded  the  usual  allowance  of  one- 
third  new  for  old.  But  they  refused  to  do  so ;  in  conse* 
quence  of  which  the  sinp  was  obliged  to  be  sold  ;  and  there- 
fore by  their  neglect,  there  has  been  a  total  loss  to  the  plain- 
tiff." 

We  believe  the  learned  reader  will  have  found  the  requisite 
materials  before  him,  at  present,  for  forming  a  proper  estimate 
of  the  respect  originally  due  to  the  case  of  Smith  v.  Belly  as 
an  authority.  In  a  note  to  the  next  case,  we  shall  endeavor 
to  ascertain  how  much  additional  credit  it  has  become  enti- 
tled to,  from  its  advanced  age ;  if  that  can  be  made  to  re- 
lieve its  original  infirmities  ;  and  how  much  it  has  been  im- 
proved by  the  subsequent  judicial  endorsements  which  are 
relied  on  to' make  it  a  settled  integral  part  of  *<  American  in- 
enrance  law," 
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The  American   Insurance    Company  v.  Ogden  and 

Macomb,  20  Wend.  287-322. 

In  S.  Ct.  15  id.  535. 

Sea  Worthiness  ;  Abandonment  for  Total  Technical  Loss  ; 
Deduction  of  One- Third  New  for  Old. 

This  was  an  action  on  a  policy  of  insurance  originally 
brought  by  Ogden  and  Macomb,  in  the  New  York  Superior 
Court,  against  the  defendants,  as  underwriters  on  three-fourths 
of  a  schooner,  in  the  names  of  Ogden  and  Macomb,  as  the  agents 
of  the  ownerj  loss  payable  to  them.     The  policy  was  for  six 
months  from  the   17th  of  November,   LS29;   sum  insured, 
$1,800.    The  vessel  sailed  on  the  26th  of  November,  on  a 
voyage  from  New  York  to  Charleston,  thence  to  Norfolk, 
and  thence  to  St.  Thomas  in   the  West  Indies.    While 
going  into  Charleston  harbor,  and  while  the  vessel  was  in 
charge  of  a  pilot,  the  small  bower  anchor  was  lost  on  the 
outward  bar.     The  schooner  did  not  go  up  to  the  city;  but 
discharged  her  cargo,  which  consisted  of  stone,  about  a  mile 
and  a  half  from  the  city.    The  vessel  remained  fiv^  or  six 
days  in  the  harbor;  the  pilot  engaged  to  get  up  the  anchor 
but  did  not ;  and  the  wind  being  fair,  the  schooner  sailed  for 
Norfolk,  where  she  arrived  in  safety.    On  her  arrival  ihere, 
the  master  made  inquiries  for  an  anchor,  but  could  not  pro- 
cure one  of  a  suitable  size  ;  those  he  saw,  were  too  heavy  or 
too  light.    He  remained  there  nine  or  ten  days,  took  in  a 
cargo  of  shingles,  and  sailed  for  St.  Thomas,  on  the  7th  of 
January.     Three  days  afterward,  the  schooner  sprung  a 
leak  in  consequence  of  a  heavy  cross  sea,  and  in  three  days 
more  she  encountered  a  heavy  gale,  with  a  heavy  sea;  her 
^Is  were  split,  and  her  mainmast  sprung,  and  she  became 
very  leaky.    She,  however,  succeeded  in  reaching  St.  Thom- 
as, on  the  26th  of  January.    The  master,  after  making  in- 
quiries of  mechanics,  made  an  estimate  that  the  vessel  could 
not  be  repaired  and  rendered  sea  worthy  for  less  than  $1,700. 
The  cargo  was  discharged,  and  a  survey  was  taken  of  the 
vessel  by  three  surveyors,  appointed  by  the  U.  S.  consul, 
who  reported  that  the  repairs  might  be  made  for  $800  or 
$900.    The  master  was  wholly  destitute  of  funds ;  the  cou* 
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signees  of  the  cargo  refused  to  make  advances,  the  freight 
having  been  previously  drawn  for,  and  they  holding  a  pro- 
tested draft  for  the  same ;  and  money  could  not  be  obtained 
on  bottomry,  although  the  master  attempted  to  raise  money 
in  that  way  for  the  purpose  of  making  repairs.  Under  these 
circumstances,  the  vessel  was  sold  at  auction  and  brought 
only  the  sum  of  $388.  The  plaintiffs  abandoned  as  for  a 
total  loss.  The  insurance  company  offered  to  pay  the  loss, 
as  estimated  by  the  surveyors  at  St.  Thomas  ;  which  offer 
the  plaintiffs  refused,  and  brought  their  suit. 

On  the  trial  in  the  New  York  Superior  Court,  the  defen- 
dants requested  the  judge  to  charge  the  jury,  1.  That  St. 
Thomas  being  the  port  of  destination,  the  inability  of  the 
master  to  procure  there,  the  necessary  funds  for  repairing 
the  vessel,  was  not  a  sufficient  ground  of  abandonment. 
2.  That  the  policy  being  on  lime,  the  warranty  of  seawor- 
thiness attached  as  a  condition  precedent  at  the  commence- 
ment of  each  voyage,  during  the  period  which  it  covered, 
and  that  it  being  admitted  that  the  vessel  was  unseaworthy, 
from  the  want  of  an  anchor,  when  she  left  Charleston,  and  also 
when  she  left  Norfolk,  the  defendants  were  discharged  from  all 
subsequent  perils ;  or,  if  the  judga  was  of  a  different  opinion, 
that  then  he  should  charge  that  the  evidence  was  not  sufficient 
to  excuse  the  laches  of  the  master,  in  not  recovering  the  anchor, 
or  obtaining  a  new  one  at  Charleston,  and  that  therefore  the 
defendants  were  discharged  from  all  subsequent  liability ; 
and  3.  That  if  the  judge  should  be  of  opinion  the  laches  of 
the  master  at  .Charleston  was  sufficiently  excused,  then  that 
he  should  charge  the  jury  that  it  was  the  duty  of  the  master- 
after  his  arrival  at  Norfolk,  if  an  anchor  could  not  be  there 
obtained,  to  procure  one  from  a  neighboring  port ;  and  if  the 
jury  should  be  of  opinion  that  by  sending  to  Baltimore  or 
New  York,  or  any  other  neighboring  port,  the  master  could 
have  obtained  one  without  unreasonable  delay  of  the  voyage, 
then  that  the  defendants  were  entitled  to  their  verdict.  The 
judge  charged  the  jury  that  the  inability  of  the  master  to 
procure  the  necessary  funds  at  St.  Thomas  was  a  valid 
cause  of  abandonment ;  and  further  Instructed  them  that 
the  vessel  continued  to  be  covered  by  the  policy  during  the 
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voyage,  and  that  the  plaintffs  were  entitled  to  recover,  if  the 
negligence  and  laches  imputed  to  the  master  were  suflSciently 
excused,  and  that  the  material  question  of  fact  on  that  point 
was,  whether  the  master  made  use  of  due  diligence  at  Nor- 
folk to  obtain  an  anchor.  The  defendants  excepted  to  the 
charge.  Verdict  for  the  plaintiffs  for  $2,161 ;  on  which 
judgment  having  been  rendered,  the  defendants  brought  er- 
ror to  the  Supreme  Court. 

A  majority  of  that  court.  Savage,  Ch.  J.,  and  Nelson,  J., 
(Bronson,  J.,  dissenting,)  held,  Savage,  Ch.  J.,  delivering  the 
opinion : 

1.  **  That  the  seaworthiness,  implied  in  a  policy  of  insu- 
rance, related  only  to  the  commencement  of  the  risk ;  if  then 
broken,  the  insurer  was  discharged ;  but  that  a  breach  of 
this  warranty  after  the  risk  has  begun,  does  not  discharge 
the  insuree,  unless  the  loss  be  the  consequence  of  such  un« 
seaworthiness.^^ 

2.  "  That  it  is  not  necessar}''  that  the  injury  to  a  vessel  by 
the  perils  insured  against,  should,  in  all  cases,  exceed  one* 
half  the  value  to  justify  an  abandonment  as  for  a  total  loss ; 
the  inability  of  the  master  to  procure  the  necessary  funds  to 
make  repairs,  is  a  valid  cause  of  abandonment,  although  the 
vessel  be  in  the  port  of  destination,  and  not  an  intermediate 
one,  or  one  of  necessity." 

After  disposing  of  the  question  of  seaworthiness,  as  above 
stated,  Ch.  Savage  says :  "  The  next  point  urged  in  behalf 
of  the  insurers  is,  that  the  want  of  funds  wherewith  to  make 
repairs  is  not  a  good  ground  of  abandonment."  ''  The  right 
is  as  perfect,  under  the  construction  which  has  long  been 
given  to  policies  of  insurance,  to  recover  for  a  technical  total 
loss,  as  for  an  actual  total  loss,  or  a  partial  loss.  In  the  case 
of  Peele  v.  The  Merchant's  Ins.  Co.,  3  Mason  65,  Mr.  Jus- 
tice Story  after  a  very  elaborate  review  of  most,  if  not  all  the 
cases  on  this  point,  comes  to  the  conclusion  that  the  right 
of  abandonment  exists,  in  the  five  cases,  which  he  enume- 
rates, the  fifth  and  last  of  which  is  "  Where  the  injury  is  so 
extensive,  that  by  reason  of  it  the  ship  is  useless,  and  yet 
the  necessary  repairs  would  exceed  her  present  value.''  He 
further  remarks :  "  If  there  be  any  general  principle  that 
pervades  and  governs  them,  it  seems  to  be  this;  that  the 

34 
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right  10  abandon  exists,  whenever,  from  the  circumstances 
of  the  case,  the  ship,  for  all  the  useful  purposes  of  a  ship  for 
the  voyage,  is,  for  the  present,  gone  from  the  control  of  the 
owner,  and  the  time  when  she  will  be  restored  to  him  in  a 
state  to  resume  the  voyage,  is  uncertain,  or  unreasonably 
distant,  or  the  risk  and  expense  are  disproportioned  to  the 
expected  benefit  and  objects  of  the  voyage.  In  such  a  cascj 
the  law  deems  the  ship,  though  having  a  physical  existence, 
as  ceasing  to  exist  for  purposes  of  utility,  and  therefore  sub- 
jects her  to  be  treated  as  lost.''  The  conclusion  here  drawn 
from  the  case,  has  received  the  approbation  of  Chancellor 
Kent.  In  his  commentaries,  3  Kent,  322,  he  says :  <'  The 
conclusion  is,  that  the  right  of  abandonment  is  to  be  judged 
of  by  all  the  circumstances  of  each  particular  case,  and  that 
there  is  no  general  rule  ;  that  the  injury  to  the  ship  by  the 
perils  insured  against,  must,  in  all  cases,  exceed  the  one-half 
her  value,  to  justify  an  abandonment."  The  case  of  the 
Patapsco  Ins.  Co.  v.  Souihgate  and  others,  5  Peters  R.,  604, 
exemplifies  this  principle.  The  opinion  of  the  court  was 
delivered  by  Thompson,  J.  He  states  that  the  court  below 
had  instructed  the  jury  that  if  the  vessel  could  not  have  been 
repaired  without  an  expenditure  exceeding  half  her  value 
at  the  port  of  Carthagena,  after  such  repairs,  it  constituted 
a  total  loss.  "This  direction,"  says  the  learned  judge 
(Thompson,)  "  we  certainly  think  correct." 

Ch.  J.  Savage  continues  : 

"  In  the  case  under  consideration,  the  defendants  below 
raised  no  question  of  fact  for  the  jury  upon  the  bona  fides 
or  discretion  of  the  master."  "This  presents  the  point 
whether  the  inabilitj/  to  repair  the  vessel,  which  must  be 
admitted  to  have  been  a  real  inability,  was  a  good  cause  of 
abandonment.  These  facts  conceded,  it  seems  to  me  to 
come  precisely  within  the  case  of  The  Patapsco  Ins.  Co. 
V.  Southgate,  where  a  sale  of  the  ship  had  become  necessary 
for  the  interest  of  all  concerned." 

"  In  this  case,  the  master  had  all  the  means  of  acquiring 
credit  which  the  control  of  the  ship  gave  him,  which  in  this 
action  I  think  is  sufficient." 

Bronson,  J.,  dissented,  on  the  ground  that  the  want  of 
funds  in  the  port  of  destination^  was  not  of  itself,  a  suffi- 
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cient  ground  of  abandonment,  and  under  the  circumstances, 
was  the  fault  of  the  assured. 

From  this  decision  the  defendants  brought  error. 

In  the  Court  of  Errors,  Walworth,  Chancellor,  and  Ver- 
planck  and  Wager,  Senators,  delivered  opinions  in  which 
they  fully  concur  with  the  decision  of  the  Supreme  Court  on 
the  point  of  seaworthiness.  The  Chancellor  thus  concludes 
his  remarks  on  that  part  of  the  case :  ''  And  in  the  recent 
case  of  Hollingsworth  v.  Broderick,  1  London  Jurist,  p. 
430,  in  an  action  upon  a  time  policy  by  the  assured  against 
the  underwriter,  the  defendant  pleaded  in  bar  to  the  action, 
that  subsequently  to  the  policy  and  before  the  loss,  the  ship 
became  broken,  damaged,  and  unsea worthy;  and  that  by 
care  and  diligence,  and  with  little  expense,  she  could  have 
been  rendered  seaworthy ;  but  that  the  assured  neglected  to 
make  such  ^repairs,  by  reason  whereof  she  remained  unsea- 
worthy  until  the  time  of  the  loss.  Upon  demurrer  to  this 
plea,  Lord  Denman  and  the  other  judges  of  the  court  of 
dueen's  Bench  held,  that  <<  the  plea  formed  no  defence  to  the 
action,  as  it  was  not  averred  that  the  vessel  was  lost  in  con- 
sequence of  such  unseaworthiness;  and  that  the  implied 
warranty  only  applies  to  the  commencement  of  the  risk."  I 
am  satisfied,  therefore,  in  the  present  case,  that  the  assured 
were  entitled  to  recover  for  the  subsequent  damages  to  the 
vessel,  although  she  had  been  previously  rendered  unsea- 
worthy  by  the  loss  of  the  small  bower  anchor,  and  continued 
so  up  to  the  time  of  the  disaster,  upon  her  passage  from  Nor« 
folk  to  St.  Thomas.  It  only  remains  to  consider  whether  the 
underwriters  were  liable  for  a  totals  or  only  for  a  partial  loss/* 

On  that  point  he  thus  proceeds :  "  The  insurance  by  this 
company  was  upon  three-fourths  of  the  vessel  only,  and 
valued  at  $1800 ;  the  whole  vessel  was  therefore  valued  at 
$2400.  And  if  this  is,  for  the  purposes  of  the  pohcy,  to  be 
taken  as  her  real  value  in  ascertaining  whether  she  could 
have  been  repaired  for  less  than  one  half  her  value,  deduct- 
ing one-third  new  for  old,  then  there  is  no  pretence  that  the 
assured  had  a  right  to  abandon  on  that  account,  as  the  very 
highest  estimate  of  repairing  at  St.  Thomas  was  but  $1700. 
That  sum  after  deducting  one-third  new  for  old,  would  leave 
the  cost  of  repairs  but  $1133,33,  or  less  than  half  the  value 
as  stipulated  in  the  policy.'*    (See  note  S3»  at  the  end  of  this 
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case  as  to  this  calculation  and  the  obligation  of  the  owners 
or  assured  as  to  repairs  in  a  port  of  destination.) 

As  to  the  deduction  of  one-third  new  for  old,  he  says : 
"  I  am  aware  that  in  the  case  of  Peele  v.  TTie  Merchant's 
Ins,  Co,j  3  Mason's  Rep.  27,  Judge  Story,  whose  opinion  is 
entitled  to  great  weight  upon  a  question  of  insurance,  held, 
that,  the  value  of  the  vessel,  as  agreed  upon  by  the  parties 
and  inserted  in  the  policy,  was  not  to  be  taken  as  the  true 
value^  in  determining  whether  the  repairs  would  exceed  half 
her  value,  in  reference  to  the  question  of  abandonment.  He 
also  decided  in  that  case,  that  in  determining  the  same  ques- 
tion, the  deduction  of  one-third  new  for  old,  from  the  esti* 
mated  repairs,  was  not  to  be  made." 

From  these  two  opinions  of  Judge  Story,  notwithstanding 
^'the  great  weight  his  opinion  is  entitled  to,"  the  Chancellor 
avows  himself  a  dissentient.  He  says :  "  In  the'^r^^  insur- 
ance cause*  which  came  before  me  as  a  circuit  judge,  I  fol- 
lowed his  decision  as  to  the  first  point,  but  not  as  to  the  last ; 
although  I  had,  at  the  time,  some  doubts  as  to  the  correct- 
ness of  his  decision  upon  both  points.  It  now  appears  that 
the  Supreme  Court  of  Massachusetts  has  expressly  overruled 
his  decision  in  that  case,  not  only  as  to  the  deduction  of  one- 
third  new  for  old,  so  as  to  settle  that  question  in  conformity 
with  the  reported  decisions  of  the  courts  in  this  state,  but  also 
as  to  the  conclusiveness  of  the  valuation  in  the  policy ;  in 
which  decision  of  the  state  court  1  most  fully  concur.  Upon 
this  last  question,  it  appears  to  be  impossible  to  add  to  the 
strong  and  conclusive  reasoning  of  Putnam,  J.,  in  the  case 
of  Debtors  v.  The  Ocean  Ins.  Co.,  16  Pick.  312."  (After 
giving  a  page  of  this  reasoning,)  the  Chancellor  adds :  ^  To 
what  has  been  so  well  said  on  this  subject  by  another,  I  will 
merely  add,  that  by  adhering  to  the  valuation  in  the  policy, 
much  litigation  will  be  prevented,  which  is  generally  a  seri- 
ous injury  to  the  assured." 

The  Chancellor,  p.  300,  further  says  in  regard  to  the  rule 
of  allowing  the  assured  to  abandon  when  the  vessel  has  been 


*  American  Inntranee  Co,  ▼.  Centert  4  Wend.  45,  where  the  Chancellor 
relates  the  same  thing:  and  sets  np  the  same  opinions  ;  though  that  case  turned 
on  different  questions. 
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damaged  to  more  than  half  her  value  :  <'  The  rule  of  per- 
mitting the  assured  to  abandon  when  the  vessel  has  been  in- 
jured to  more  than  half  the  value,  does  not  exist  in  England. 
It  was  first  adopted  in  this  country  from  a  similar  rule  in  re- 
lation to  an  insurance  upon  the  cargo,  in  some  of  the  other 
maratime  countries  of  Europe ;  and  among  others  in  France, 
according  to  Pothier ;  and  it  is  now  adopted  as  a  part  of  the 
maritime  law  of  France,  in  terms,  by  the  more  recent  com- 
mercial code  of  Napoleon ;  except  that  the  new  code  requires 
that  the  loss  should  be  at  least  three-quarters  of  the  value  of 
the  property  assured,  to  authorize  an  abandonment  on  that 
account.  Code  du  Commerce,  art  369.  He  says:  ''The 
courts  of  this  country  should  be  careful  how  they  depart  from 
the  established  rule,  or  they  will  find  the  underwriters  and 
the  assured  again  involved  in  the  ruinous  litigation  which 
the  adoption  of  a  fixed  and  certain  rule  was  intended  to  ob* 
viate.'* 

As  to  the  impossibility  of  repairing  the  vessel  at  St.  Tho- 
mas, the  Chancellor  says :  "  In  the  case  now  under  considera- 
tion, however,  there  was  no  impossibility  of  repairing  the 
vessel,  on  the  ground  that  she  was  in  a  place  where  there 
was  no  money  to  borrow,  or  workmen  or  material  to  be  pro- 
cured on  credit,  to  make  the  repairs.  Here  the  vessel  was  in 
one  of  the  regular  ports  of  destination,  with  her  cargo  on 
board  when  she  arrived  in  a  disabled  state ;  the  impossibility, 
if  any,  of  procuring  funds  or  credit  to  make  the  repairs, 
arose  from  the  fact  that  the  master,  either  by  his  own  fault 
or  the  improvidence  of  his  owners,  was  not  only  deprived 
of  the  benefit  of  his  and  their  personal  credit,  but  was  di- 
vested of  all  the  other  means,  except  the  vessel  itself,  which 
the  law  places  under  his  control,  for  the  repair  and  preserva- 
tion of  the  ship.  I  therefore  concur  with  Mr.  Justice  Bron- 
son,  in  the  opinion  expressed  by  him  in  the  Supreme  Court, 
that  this  was  not  a  proper  case  for  converting  what  was,  in 
fact,  only  a  partial  loss,  into  a  total  loss."  "  The  principle 
of  submitting  it  to  a  jury  in  each  case,  to  decide  what  a  pru- 
dent owner  would  do,  for  the  purpose  of  determining  the 
right  of  the  assured  to  abandon,  would  necessarily  lead  to 
ruinous  litigation  and  would  deprive  both  the  insurers  and 
the  assured  of  all  the  benefits  of  the  rule  as  to  the  extent  of 


270  MARITIME  INSURANCE. 

repairs  exceeding  half  the  value  of  the  vesseL"  **  I  ttunk, 
therefore,  that  the  judgment  is  erroneous  and  should  be  re** 
versed  ;  and  a  venire  de  novo  awarded  to  enable  the  as- 
sured to  recover  his  actual  damages  as  for  the  partial  loss 
only." 

With  this  opinion  of  the  Chancellor,  Senators  Yerplanck 
and  Wager  concurred  in  holding,  as  did  the  Supreme  Court, 
that  the  underwriters  were  not  discharged  by  the  unseawor- 
thinessj  as  the  loss  was  not  actually  occasioned  by  the  want 
of  the  anchor.  They  also  concur  with  him  as  to  the  liabil- 
ity of  the  underwriters  for  a  partial  loss  only,  but  as  to  the 
deduction  of  one-third^  they  say  nothing.  On  the  question 
being  put,  "  Shall  this  judgment  be  reversed  ?"  all  the  mem- 
bers of  the  court  with  one  exception  voted  in  the  affirma- 
tive, and  the  judgment  of  the  Supreme  Court  was  reversed 
accordingly. 

tjy*  The  manner  in  which  the  Chancellor  has  stated  the 
second  question  in  this  case,  might  lead  one  to  suppose  with- 
out an  examination  of  it,  in  extensoj  as  reported  in  other 
courts,  that  the  question  of  deducting  one-third  new  for  old 
had  necessarily  arisen,  or,  at  least,  had  been  discussed  in 
some  shape  by  the  counsel  or  the  court  below.  No  trace, 
however,  is  found  in  the  report  of  the  case,  either  in  16 
Wend.,  or  in  20  Wend,  in  the  Court  of  Errors,  that  such  a 
point  was  made  in  the  Superior  Court,  on  the  trial  of  the 
cause,  or  on  the  argument  in  the  Supreme  Court,  or  even  on 
the  argument  in  the  Court  of  Errors.  Yet  the  Chancellor 
thus  states  the  question,  in  his  opinion :  "  2.  Whether  the 
master  was  justified  in  selling  the  vessel,  for  the  want  of 
funds  to  repair,  in  her  third  port  of  discharge  after  the  com- 
mencement of  the  risk ;  although  the  actual  cost  of  repairs 
at  that  port,  deducting  one-third  new  for  old,  would,  if  the 
master  had  been  furnished  with  funds,  or  had  possessed  the 
ordinary  means  of  obtaining  them,  have  been  less  than  half 
the  value  of  the  vessel,  affixed  by  the  parties  in  the  policy  J' 

Now,  if  there  were  no  other  objection  to  the  decision  of 
the  Court  of  Errors  in  this  case  than  the  mode  in  which  the 
question  of  one-third  new  for  old,  is  thus,  in  the  Chancel- 
lor's statement  of  the  second  question,  smuggled  into  the 
cause,  that  alone  ought  to  strip  it  of  a  large  share  of  the  re- 
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spect  which  we  in  general  entertain  for  the  decisions  of  the 
Court  of  Errors,  and  those  of  the  Chancellor  himself.  But 
we  can  not,  and  we  ought  not  to  remain  silent  where  we  see 
a  most  material  point,  which  had  not  been  raised  in  either 
of  the  courts  below,  first  started  by  the  highest  law  member 
of  the  Court  of  Errors ;  argued  by  him  solus ;  decided  by 
him  alone ;  no  counsel  heard  upon  it ;  no  deliberation  of  the 
other  members  of  the  court  upon  it ;  and  no  intimation  by 
either  of  the  other  two  members  who  delivered  opinions, 
that  such  a  question  was  or  could  be  legitimately  presented 
for  decision.  Under  such  circumstances,  with  all  our  respect 
for  the  ingenuity,  ability,  and  we  might  add,  adroitness,  dis-* 
played  in  the  Chancellor's' opinion,  yet,  as  to  his  opinion  on 
that  point,  the  very  manner  of  its  introduction  should  de- 
prive it  of  all  authority  as  a  precedent  in  our  commercial 
jurisprudence.  If  the  Chancellor  deemed  this  question  of  the 
deduction  of  one-third  fairly  presented  to  the  court  by  the 
facts  in  the  case,  why  did  he  not  move  for  a  re-argument  of 
the  cause,  as  to  that  particular  point?  This,  it  must  be  ad« 
mitted,  is  the  ordinary  course  in  courts  of  superior  jurisdic- 
tion, where  a  question  deemed  material  to  the  decision  of  a 
cause  has  been  overlooked,  or  but  slightly  argued  by  coun- 
sel, the  court  comes  to  consider  it  as  a  material,  or  perhaps, 
the  turning  point  in  the  cause.  To  do  otherwise,  seems  to 
be  not  only  an  injustice  to  the  counsel,  but  a  positive  wrong 
to  the  party  against  whom  the  decision  may  be  made.  It  is 
to  decide  his  cause  unheard  ;  it  is  to  hear  a  part  of  a  cause 
and  to  decide  the  whole  upon  the  part  remaining  unheard. 
Nor  is  this  the  only  objection  to  such  a  mode  of  proceeding. 
It  exposes  the  judge  who  pursues  it  to  the  temptation,  to  some 
minds  almost  irresistible,  of  showing  himself,  if  not  "  sapi- 
entior  sapientissimis^^^  at  least,  astuiior  astutissimis.  It  ia 
an  open  announcement  by  the  judge  that  the  counsel,  not- 
withstanding their  study,  research,  and  intimate  acquaint- 
ance with  the  facts  of  the  case,  have  mistaken  the  real,  the 
true  point  in  it,  while  he,  the  judge,  has  the  sole  right  of 
discovery.  The  practice  on  such  occasions,  of  ordering  a 
re-argumept,  seems  not  only  to  be  demanded  by  judicial 
gravity  and  deliberation,  but  by  a  strict  sense  of  justice  Xo 
the  suitors.    In  this  case  the  assured  had  not  only  a  right  to 
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be  heard  upon  the  question  of  one-third  new  for  old,  if  it 
were  deemed  an  open  one  upon  the  facts ;  they  had  also  a 
right  to  object  to  its  being  raised  for  the  first  time  in  the 
Court  of  Errors,  as  the  objection  might  probably  have  been 
obviated  by  evidence,  or  the  judge's  charge,  in  the  court  be- 
low. Even  granting  that  the  rule  of  deducting  one^hird  new 
for  old  in  such  cases  of  total  technical  lass,  in  order  to  ascer- 
tain the  party's  right  to  abandon,  were  ever  so  well  settled, 
the  assured  had  a  right  to  show,  at  all  events,  that  it  was  not 
applicable  to  a  case  where  repairs  were  impossible.  He  had 
a  further  right  to  contend  that  the  question  of  such  impossi- 
bility, notwithstanding  the  imputed  negligence  of  the  assured 
in  regard  to  providing  funds  for  the  purpose  of  repairs,  was 
a  question  for  the  ;<^ry,  and  for  the  jury  alone  to  determine. 
Of  these  questions,  in  their  order. 

But  first,  let  us  see  what  new  force  the  case  of  Smith  v. 
Bell  had  acquired  on  this  subject,  by  any  subsequent  decis- 
ions in  our  own  courts,  or  by  such  recognitions  as  could  be 
considered  a  judicial  acquiescence  in  its  authority.  As  to 
express  decisions  upon  the  point,  there  had  been  none  down 
to  this  case  of  the  Am.  Ins.  Co.  v.  Ogden  ;  at  least,  none 
are  reported.  And  in  regard  to  judicial  recognitions  of  it  as 
a  precedent,  we  have  not  been  Hble  to  find  a  single  dictum, 
of  any  judge  but  Chancellor  Walworth  himself,  in  support 
of  its  doctrine.  The  first  occasion  which  he  seized  in  the 
Court  of  Errors  to  promulgate  this  doctrine,  was  in  1829, 
in  the  case  of  Dickey  v.  The  Am.  Ins.  Co.,  3  Wend.  658. 
In  that  case,  the  Supreme  Court  had  decided  in  1825,  that 
"as  the  master  had  repaired  the  vessel,  and  she  was  in  the 
actual  prosecution  of  her  voyage,  at  the  time  of  abandon- 
ment, although  that  fact  was  not  then  known  to  either  party, 
the  right  to  abandon  was  gone,  and  the  assured  was  entitled 
only  to  recover /or  a  partial  loss.^  This  decision  was  in  con- 
formity to  that  in  the  case  of  Church  v.  Bedient,  and  in  Peyton 
V.  Hallett,  1  C.  C.  E.  21.  Ante  p.  246.  No  question  was 
made  as  to  the  loss  having  been  a  total  technical  one,  and 
entitling  the  assured  to  abandon,  if  the  repairs  had  not  been 
made.  Yet  the  repairs  are  stated  to  have  been  "  upwards  of 
(14,000  only,  not  $15,000,  which  according  to  the  Chancel- 
lor's calculation  in  this  case,  would  have  been  necessary  to 
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make  it  a  total  technical  loss.  He  himself  admits  this  case 
of  Dickey  v.  Am.  Ins.  Co.^  to  have  been  a  total  technical  loss. 
He  says,  p.  662 :  "There  is  no  doubt  in  this  case  that  a  tech- 
nical  total  loss  had  occurred,  and  that  the  assured  abandoned 
immediately  on  hearing  of  the  disaster."  But  he  has  prefixed 
to  this  admission  the  following  proBmiuni ;  "  It  is  a  well  set- 
tled rule  of  American  insurance  law,  that  if  a  vessel  is  dam- 
aged by  any  of  the  perils  insured  against,  so  that  the  neces- 
sary repairs  to  restore  her  to  her  former  state,  and  render  her 
seaworthy,  will  exceed  three-fourths  of  her  value  before  the 
disaster,  the  owner  is  not  bound  to  repair,  but  may  abandon 
as  for  a  total  loss.  The  injury  is  usually  spoken  of  as  an  in- 
jury to  more  than  half  her  value,  because  in  estimating  the 
repairs,  one-third  is  deducted  on  the  ground  that  the  vessel 
is  made  more  valuable  by  substituting  new  materials  for  old." 
Now,  did  this  case  call  for  any  such  expression  of  opinion, 
as  to  this  mode  of  calculating  repairs,  so  as  to  determine 
the  right  to  abandon?  And  if  it  did,  would  not  the  result 
be  the  very  opposite  of  that  at  which  the  Chancellor  arrives? 
But  either  way,  this  earliest  expression  of  the  Chancellor  on 
the  subject,  is  but  an  obiter  dictum,  that  adds  no  weight  to 
the  decision  of  his  predecessor.  Chancellor  Lansing,  in  the 
case  of  Smith  v.  Bell.  We  come  next  to  the  case  of  Center 
V.  TAe  Am.  Ins.  Co.  decided  in  1829. 

In  the  case  of  The  American  Ins.  Co.  v.  Center,  4  Wend. 
45,  the  Chancellor  also  has  discussed  this  and  another 
question,  and  given  us  the  full  benefit  of  his  peculiar  doc- 
trines as  to  both.    He  there  says :  p.  49,  60 — 51. 

"This  is  an  action  upon  a  policy  on  the  freight  of  the 
ship  Pallas,  on  a  voyage  from  New  Orleans  to  Havre ;  and 
the  right  of  the  plaintiff  to  recover  for  a  total  loss  depends 
upon  the  question,  whether  there  was  a  valid  abandonment 
to  the  underwriters  upon  the  policy  on  the  ship.  I  shall,' 
tfierefore,  proceed,  in  the  first  place,  to  examine  that  ques- 
tion." 

"^From  whatever  source  the  principle  was  derived,  it  is 
now  well  settled  in  this  country  that  the  assured  may  aban- 
don for  a  total  loss  whenever  the  ship  is  injured  by  the  perils 
insured  against,  to  a  moiety  of  her  value.  But  there  has 
been  some  diversity  of  opinion  as  to  the  mode  of  applying 
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the  principle  to  particular  cases.  On  the  trial  of  the  suit  on 
the  ship  policy  it  was  insisted,  on  the  part  of  the  underwrit- 
ers, that  in  determining  the  question  of  total  technical  loss, 
the  assured  was  bound  by  the  valuation  in  the  policy ;  and 
that  he  had  no  right  to  abandon,  unless  the  expenses  of  re- 
pairs, after  making  the  usual  deduction,  would  exceed  a 
moiety  of  the  value  as  thus  fixed.  Having  at  that  tifne^  a 
very  imperfect  knowledge  of  insurance  law,  V  decided  that 
question  against  the  underwriter  on  the  authority  of  Peele  v. 
TAe  Merchants  Ins*  Co.,  3  Mason's  Rep.  27,  which  case  had 
then  been  published  only  in  pamphlet  form.  As  the  coun- 
sel for  the  assured  were  not  willing  to  risk  their  cause  upon 
Judge  Story's  opinion  on  that  point,  they  waived  the  benefit 
of  my  decision  in  their  favor,  before  the  cause  went  to  the 
jury.  Although  this  question  was  afterwards  argued  in  the 
Supreme  Court,  it  does  not  properly  arise  upon  the  bill  of 
exceptions  in  this  case ;  and  I  merely  notice  it  here  for  the 
purpose  of  saying  that  the  doubts  I  entertained  as  to  the  cor- 
rectness of  my  decision  on  this  question  at  the  trial,  have 
not  been  weakened  by  subsequent  investigation  and  reflec- 
tion. The  extent  of  the  injury  is  to  be  calculated  with  re- 
ference to  the  value  of  the  ship  before  the  disaster.  Hence 
the  application  of  the  principle  of  deducting  one-thirdfrom 
the  estimated  expense  of  full  repairs^  for  the  purpose  of  as- 
certaining whether  she  is  injured  to  a  moiety  of  her  value." 
'*  For  the  purposes  of  this  suit,  the  value  of  the  ship  at 
the  time  of  the  disaster  is  fixed  at  $10,000  as  estimated  in 
the  policy.  It  is  also  found  by  the  jury  that  the  expense  of 
full  repairs  of  the  ship  at  New  Orleans,  including  copper  at 
its  usual  price  at  that  place,  would  have  exceeded  a  moiety 
of  that  sum  after  making  the  usual  deduction  of  one-third. 
But  full  repairs  could  not  have  been  made  at  that  port,  be- 
cause no  suitable  copper  was  to  be  hadJ^  "  The  counsel  for 
the  assured  suppose  this  was  a  sufficient  cause  of  abandon* 
ment,  although  the  ship  was  not  injured  to  a  moiety  of  her 


*  Thif  cause  waa  tried  at  the  New  York  Circuit  in  April,  1836,  before  the 
Chancellor,  he  being  then  one  of  the  circuit  jadgea  of  the  state.  Reporter^ 
note. 
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value.  I  know  of  no  principle  which  can  authorize  the 
abandonment  of  a  vessel,  either  in  port  or  elsewhere,  because 
materials  cannot  be  had  there  to  make  full  repairs.  If  the 
ship  is  not  injured  to  a  moiety  of  her  value,  it  is  the  duty  of 
the  master  to  make  her  seaioorthi/j  and  to  proceed  on  her 
voyage ;  and  if  the  assured  completes  the  repairs  afterwards, 
the  underwriters  must  pay  the  additional  expense,  so  as  to 
furnish  a  complete  indemnity.'^ 

The  Chancellor^  it  must  be  observed,  himself  admits  that 
'*  from  the  facts  found  by  the  jury,  there  was  a  total  loss  of 
the  ship,  viewing  the  case  in  the  most  favorable  light  for  the 
underwriters."    Per  Walworth,  Chancellor,  4  Wend,  p^  62. 
The  deduction  of  one-third  new  for  old  having  been  made, 
the  case  is  still  within  the  category  of  total  technical  loss. 
Where,  then,  was  the  necessity  or  propriety  of  this  passing 
protestando  against  the  authority  of  the  case  of  Peele  v. 
The  Merchants  Ins.  Co.,  decided  by  Mr.  Justice  Story  1  The 
benefit  of  the  Chancellor's  decision  in  favor  of  the  assured 
on  this  point,  had  been  waived  at  the  trial  before  the  cause 
went  to  the  jury.  p.  60.    The  question,  therefore,  of  deduct- 
ing one-third  new  for  old  to  determine  the  right  of  abandon- 
ment could  not  possibly  arise  in  the  case.    This  iteration  of 
the  doctrine  seems  also  to  call  in  question  the  weight  and  ef- 
fect given  by  the  jury  to  the  survey  and  report  of  the  port- 
wardens,  ship-masters,  and  ship-carpenter  at  New  Orleans, 
and  leads  us  to  infer  that  if  the  loss  had  not,  after  deducting 
one-third  new  for  old,  exceeded  half  the  value  of  the  vessel 
as  fixed  by  the  policy,  the  Chancellor  would  have  disregard- 
ed the  survey  and  estimates  at  New  Orleans,  and  have  in- 
sisted upon  applying  his  and  his  predecessor's  Procrustean 
rule  to  this  very  case  of  7%e  Am.  Ins.  Co.  v.  Center j  al- 
though as  the  report  states,  (p.  46,  4  Wend.) '' A  survey  was 
held  by  the  port- wardens,  assisted  by  three  ship  masters  and 
a  ship-carpenter — associated  with  the  wardens  at  the  request 
of  the  agent  of  the  insurance  companies  of  New  York  re- 
sident at  New  Orleans," — **and  the  wardens  and  the  others 
concurred  in  the  opinion  that  the  expense  of  repair  would 
amount  to  nearly  the  full  value  of  the  ship ;  and  that  it 
would  be  more  to  the  interest  of  all  concerned  to  abandon 
and  have  her  sold  for  whatever  she  might  bring,  than  to  put 
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upon  her  the  expenses  nece8sar7  to  place  her  in  a  seaworthy 
condition."  And  such  is  the  tendency  of  the  remarks  he 
makes  in  page  51,  as  to  the  duty  of  the  master,  if  he  had 
decided  to  repair."  As  if  he,  the  master,  was  justifiable  in 
disregarding  the  result  arrived  at  by  this  commission  of  sur- 
veyors on  the  spot ;  nay  more,  under  an  obligation  to  reject 
it  and  to  govern  himself  by  the  rule  insisted  on  by  the 
chancellor,  as  the  certain  and  invariable  criterion  of  the  right 
of  abandonment.  *<  If  the  master  had  decided  to  repair  in 
this  case,  what  would  have  been  his  natural  course  ?  As  he 
could  not  re-copper  her  at  New  Orleans,  the  ship  would  have 
been  rendered  sea  worthy  for  the  voyage  by  wooden  sheath- 
ing of  a  proper  thickness  to  receive  the  copper  afterwards ; 
and  there  being  no  copper  fastening  at  New  Orleans,  iron 
fastenings  must  of  necessity  have  been  used."  What  mas- 
ter would  take  such  a  responsibility  after  calling  a  survey? 
Why,  if  the  ship  thus  tinkered,  had  been  wrecked  or  found- 
-ered  on  the  voyage,  is  the  Chancellor  so  very  a  fresh  water 
sailor  as  not  to  know  that  the  master  could  never  expect  to 
get  another  vessel  during  the  remainder  of  his  life.  And 
when  the  Chancellor  says,"  '*  I  know  of  no  principle  which 
can  authorize  the  abandonment  of  a  vessel,  either  in  port  or 
elsewhere,  merely  because  materials  cannot  be  had  there  to 
make  full  repairs," — does  he,  could  he  mean  to  say  that  the 
question  of  making  repairs  or  not  in  such  a  case,  is  not  to  be 
decided  by  evidence  of  the  state  of  the  vessel,  by  the  opin- 
ions of  experts,  and  other  pertinent  matters  to  be  submitted 
to  a  jury  7  Or,  does  he  really  mean  to  say  that,  in  such  a 
case,  if  the  actual  damage  is  not,  after  deducting  one-third 
new  for  old,  more  than  half  the  value  estimated  in  the  policy, 
that  then  there  is  no  room  for  the  question  of  abandonment  ? 
It  is  admitted  that  no  such  rule  exists  or  ever  did  exist  in 
England.  The  courts  of  that  country  have  paid  more  heed 
to  the  rights  of  juries  in  such  cases.  They  have  not  sought 
to  withdraw  these  questions  from  their  true  natural  arbit- 
ers. That  general  principle  is  far  more  important  than 
either  of  the  questions  on  which  the  Chancellor  thinks  it  so 
indispensable  to  have  an  uniform  rule. 

Bu^  it  should  also  be  mentioned  that  in  this  very  case,  the 
Chancellor's  opinion,  although  as  extra-judicial  as  could  well 
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be,  did  not  pass  without  a  dissentient  voice  from  one  of  his 
colleagues  in  the  Court  of  Errors.  Senator  Allen,  who  de* 
lirered  the  only  other  opinion,  took  occasion  to  express  his 
opposition  to  the  doctrine  of  the  Chancellor's  opinion,  on  this 
point  of  deducting  one-third  new  for  old,  although  he  con* 
curred  in  the  unanimous  opinion  of  the  court,  that  the  judg- 
ment of  the  Supreme  Court  should  be  affirmed. 

Senator  Allen  says,  p.  65.  '^  The  value  of  the  policy  is, 
in  general^  a  good  criterion  by  which  to  judge  of  the  value 
of  the  ship ;  and  the  expense  of  repairs  at  the  port  where 
she  has  taken  shelter,  is  the  rule  by  which  to  determine  the 
amount  of  injury  received,  and  the  estimate  must  be  such  as 
will  fully  reinstate  the  vessel  with  the  same  or  equally  as 
good  materials,  as  she  was  composed  of  at  the  time  of  the 
disaster.  On  the  subject  of  repairs,  one-third  new  for  old^ 
there  appeal's  to  have  been  opposing  opinions.  The  case  of 
Dupuy  V.  United  Ins.  Co.^  (3  J.  Cas.  182,)  on  one  side, 
and  Dunham  v.  Com.  Ins.  Co.y  (11  J.  R.  316,)  on  the  other. 
But  in  my  view,  the  deduction  of  one-third  new  for  old  will 
hardly  apply  to  cases  of  abandonment  for  a  total  loss ;  the 
assured  in  such  case  receives  none  of  the  benefits  intended 
by  the  rule." 

(Senator  Allen  cites  the  case  from  11  J.  R.  316,  as  though 
it  were  a  case  in  which  a  deductioh  of  one-third  new  for  old, 
had  been  sanctioned  by  the  Supreme  Court,  in  a  case  of  total 
technical  loss.  But  the  case  was  one  of  partial  loss  and 
actual  repair,  and  there  was  no  claim  of  total  loss,  nor  was 
there  any  abandonment.  The  only  question  there  decided 
as  to  the  deduction  of  one-third,  was,  that  it  was  to  be  made 
whether  the  vessel  was  new  and  on  hevjirst  voyage,  or  was 
not.    He  probably  meant  the  case  of  Smith  v.  Bell.) 

But  it  is  time  to  hear  Judge  Story,  in  support  of  the  doc- 
trines, which  he  laid  down  in  Peele  v.  Merchants^  Ins.  Co. 
which  the  Chancellor  is  thus  anxious  to  put  under  outlawry. 
In  Peele  v.  Mer.  Ins.  Co.,  3  Mason's  R.  70,  after  saying'that 
it  is  a  fixed  rule,  that  the  assured  may  abandon  when  the 
4ires8el  is  injured  to  more  than  half  her  value,  Mr.  Justice 
Story  says : 

'<  But  here  we  are  met  with  two  difficulties  on  points  of 
law,  which  it  is  singular,  considering  the  antiquity  of  the 
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rale,  should  not  have  been  long  since  definitely  adjudged,  as 
it  is  impossible,  that  they  should  not  often  have  arisen.  The 
first  difficulty  is,  as  to  the  mode  of  ascertaining  the  value  of 
the  ship.  The  second  is,  as  to  the  mode  of  ascertaining  the 
quantum  of  expense  or  injury.  Is  it  to  be  the  actual  cost 
of  the  repairs,  or  the  actual  cost  deducting  one-third  new  for 
old  ?" 

''  Upon  the  first  point,  it  is  contended  by  the  defendant's 
counsel  that  the  valuation  in  the  policy  is  conclusive,  and  af- 
fords the  only  just  means  of  ascertainiug  the  value,  it  being 
as  between  the  parties,  the  agreed  value  of  the  ship.  The 
plaintiffs  deny  this  doctrine,  and  insist  upon  the  actual  value 
of  the  ship,  at  the  time  of  the  loss,  as  the  true  value." 

"Nothing  is  more  familiar  or  more  clearly  settled,  than  the 
doctrine,  that  the  valuation  in  the  policy  is  conclusive  in  case 
of  a  total  loss ;  but  it  is  inapplicable  for  the  purpose  of  as* 
certaining  the  quantum  of  injury^  (for  it  is  quite  another 
question  as  to  the  quantum  of  payment  to  be  made  by  the 
underwriters,)  in  case  of  a  partial  loss  of  goods.  When  the 
policy  is  on  goods,  the  invariable  rule  is  to  ascertain  the 
quantum  of  injury  by  the  difference  between  the  price  of  the 
sound  and  damaged  goods ;  and  the  reasons  of  the  rule  have 
been  expounded  with  so  much  force  and  accuracy,  that  it 
would  be  a  waste  of  time  to  repeat  them." 

The  learned  judge  then  says,  that  "  The  real  object  of  the 
valuation  is  to  decide  if  the  ship  be  worth  repair.  The  law 
deems  her  worth  repair  unless  injured  more  than  half  her 
value.  At  what  time  7  Surely  at  the  time  of  the  injury, 
and  not  at  the  cofnmencement  of  the  voyage ;  for  to  that 
period  only,  can  the  worthiness  of  repair  apply.  The  value 
at  the  commencement  of  the  voyage,  might  be  a  third  greater 
or  less  than  at  the  time  of  stranding ;  and  thus  the  right  of 
abandonment  would  be  made  to  depend  not  upon  the  propor- 
tion of  present  value  (to  the  repairs)  but  upon  the  value 
at  a  former  period.  The  ship  might  be  damaged  three- 
fourths  of  her  present  value,  and  yet  an  abandonment  would 
not  be  good ;  and  on  the  other  hand,  she  might  be  damaged 
only  one-third  of  her  present  value,  and  yet  it  would  be 
good.    It  does  not  strike  me  that  such  a  state  of  things  is 
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consistent  with  the  true  meaning  of  the  rule  as  to  the  half 
value. 

"  Then  as  to  the  bearing  of  the  authorities  on  this  subject; 
1  have  looked  into  all  the  cases,  and  I  can  not  find  an  in* 
stance,  in  which  the  doctrine  as  to  the  half  value  of  the 
ship,  is  referred  to  any  other  period  of  the  voyage,  than  that 
of  the  happening  of  the  calamity,  or  the  subsequent  arrival 
in  port.  In  short,  to  the  very  time  when  the  question  arises, 
of  reparable  or  not  ?  The  very  point  arose  in  Fontaine  v. 
The  Phenix  Ins.  Co.,  11  J.  R.  293,  and  the  learned  Chief 
Justice,  Kent,  ruled  at  the  trial,  that  the  value  at  the  port 
where  the  injury  happened,  and  not  the  valuation  in  the  pol- 
icy, was  to  be  taken  in  applying  the  doctrine  of  abandonment. 
A  new  trial  was  ultimately  granted  upon  another  point ;  but 
the  inclination  of  the  court  manifestly  u})on  this  point  was, 
that  the  ruling  of  the  Chief  Justice  was  right.  In  the  absence 
of  all  contradictory  authority,  the  decision  of  his  luminous 
and  accurate  mind  would  go  very  far  to  satisfy  mine,  even 
if  I  entertained,  which  1  certainly  do  not,  any  doubt  on  the 
subject.  The  foreign  writers  also,  who  have  treated  the 
subject,  appear  Ho  me  to  have  proceeded  upon  the  tacit  as* 
sumption  and  recognition  of  the  same  doctrine  in  all  their 
reasonings." 

'^Then  as  to  the  other  point,  whether  the  actual  cost  of 
the  repairs  to  the  owners,  on  the  cost,  deducting  one-third 
new  for  old,  is  the  rule  by  which  we  are  to  ascertain  the 
quantum  of  injury  or  loss?  That  is  a  point  upon  which  a 
great  deal  may  be  said  on  both  sides.  The  propriety  of  the 
allowance  of  one-third  new  for  old,  in  cases  where  the  ship 
is  not  abandoned,  or  in  other  words,  in  cases  of  a  partial  loss, 
is  not  contested.  The  rule  itself  is  somewhat  arbitrary,  and 
not  founded  upon  any  exact  calculation,  with  reference  to 
the  particular  case.  The  ship  may  be  almost  or  entirely 
new,  and  then  the  reason  for  the  deduction  would  altogether 
cease.  The  ship  may  be  very  old,  and  then  the  reason  for 
a  much  greater  allowance  would  apply."  "Still  the  rule  is 
arbitrary,  and  therefore  is  to  be  confined  to  the  cases,  where 
the  usage  is  clear,  or  to  cases  which  necessarily  fall  within 
their  analogies.  Does  it  then  enter  as  an  ingredient  into  the 
rule  of  abandonment,  where  there  is  a  loss  of  half  the  value. 
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''  In  examining  the  authorities,  it  is  beyond  all  doubt,  thai 
no  case  in  England  has  ever  recognized  any  such  deduction 
of  the  one-third,  except  in  cases  of  a  partial  loss.  In  all  the 
cases  where  the  injury  to.  half  the  value  has  been  in  ques- 
tion, not  the  slightest  allusion  is  made  to  any  such  deduction 
by  court  or  counsel.  Yet  some  of  these  cases  would  seem 
to  have  called  for  some  expression  in  its  favor,  if  it  existed- 
In  Da  Costa  v.  Newnham^  2  T.  R.  407,  the  deduction  was 
held  not  to  apply,  except  when  the  owner  received  back  his 
ship,  upon  the  plain  ground  that  the  owner  ought  not  to  pay 
where  he  received  no  benefit. 

''  The  question  however  has  arisen  in  America.  In  £>u- 
puy  V.  The  United  Ins.  Co.,  3  J.  C.  182,  the  point  was  di- 
rectly in  judgment,  and  indeed  formed  the  turning  point  of 
the  cause.  And  it  was  there  held  by  the  unanimous  opinion 
of  the  Supreme  Court,  that  the  deduction  was  not  to  be  made ; 
and  that  it  was  the  actual  damage  of  expenditure  which 
was  contemplated  by  the  rule,  without  any  reference  to  the 
distinction  of  new  for  old.  That  decision  was  subsequently 
acted  upon  by  the  court,  and  though  it  was  finally  overturned 
by  the  Court  of  Errors,  it  is  impossible  not  t%  feel,  with  all 
due  reverence  for  the  latter  tribunal,  that  upon  questions  of 
this  nature,  the  learning,  experience,  and  distinguished  tal- 
ents of  the  Supreme  Court  of  New  York,  entitle  their  judg- 
ment to  very  great  consideration.  I  have  examined  the  rea- 
sons given  by  the  Court  of  Errors  for  the  reversal,  2  C.  C. 
E.  163,  and  I  am  compelled  to  say  that  they  do  not  convince 
my  judgment.  Ego  asseniior  Sccevolce.  The  case  of  Cool- 
idge  V.  The  Gloucester  Ins.  Co.,  16  Mass.  R.  341,  appears 
to  me  to  have  contemplated  it  in  the  same  light;  and  I 
take  occasion  to  add,  that  if  in  that  case,  the  deduction  of 
one  third  new  for  old  had  been  made,  and  the  valuation  in 
the  policy  had  been  taken,  there  would  not  have  remained 
an  expense  of  one  half  the  value  of  the  ship  to  justify  an 
abandonment  My  judgment  upon  the  whole  is,  that  the 
deduction  of  the  one- third  can  not  be  legally  made  in  cases  of 
this  nature !" 

Now,  upon  the  first  point  discussed  by  Judge  Story,  viz., 
in  regard  to  the  rule  of  valuation,  as  to  repairs,  whether  we 
are  to  take  the  estimated  value  in  the  policy  as  the  criterioui 
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fit  all  cases,  or  that  of  the  actual  ralae  of  the  ship  after  the 
disaster^  we  do  not  intend  to  be  drawn  into  the  debate.  The 
authorities  on  the  one  side  are  the  decisions  of  Jud^e  Story 
in  this  case,  and  in  the  case  of  Robinson  v.  The  Common^ 
wealth  Ins.  Co.,  3  Sumner's  R.  220 ;  the  cases  of  Patapsco 
Ins.  Co.j  6  Pet.  R.  604 ;  and  Bradlie  v.  Md.  Ins.  Co.,  12 
Pet  378.  On  the  other  side,  these  dicta  of  Chancellor  Wal- 
worth, and  his  opinion  in  Am.  Ins.  Co.  v.  Ogden,  and  the 
case  of  Dc  Blois  v.  The  Ocean  Ins.  Co.,  16  Pick.  312.  It 
may  suffice  to  give  as  to  this  point  of  value  in  the  policyi 
the  following  from  Chancellor  Kent's  Commentaries,  which 
snfficiently  indicates  his  opinion^ 

Chancellor  Kent,  in  the  6th  edition  of  his  Commentaries, 
3  Kent's  Com.  330-331,  in  discussing  the  rule,  "  one  half  of 
the  value,^^  says : 

"The  meaning  of  the  words  in  the  rule,  'one-half  of  the 
value,'  has  been  held  to  be,  the  half  of  the  general  market 
value  of  the  vessel  at  the  time  of  the  disaster,  and  not  her 
value  for  any  particular  voyage  or  purpose."  And  he  cites 
the  case  of  Bradlie  v.  The  Mart/land  Ins.  Co.,  12  Pet.  378, 
assenting  to  the  rule  there  laid  down,  that  "if  the  ship  is  not 
or  would  not  be  worth,  at  the  place  of  repairs,  double  the 
cost  of  repairs,  it  is  a  total  technical  loss."  He  proceeds. 
"  In  ascertaining  the  value  of  the  ship,  and  the  quantum  of 
expense  or  injury,  difficulties  have  arisen,  and  they  were 
fully  discussed  and  very  clearly  explained  in  Peele  v.  Mer. 
Ins.  Co.  The  valuation  in  the  policy  is  conclusive  in  case  of 
a  total  loss  ;  but  in  some  respects,  it  is  inapplicable  for  the  pur- 
pose of  ascertaining  the  quantum  of  injury  in  case  of  a  partial 
loss  of  goods.  The  value  of  the  ship  at  the  time  and  place  of 
the  accident,  is  the  true  basis  of  calculation.*  And  with  re- 
spect to  the  arbitrary  and  fluctuating  rule  as  to  the  allowance 
of  one-third  new  for  old,  there  is  no  doubt  of  its  application 
in  cases  of  partial  loss ;  but  such  a  deduction  is  not  allowed, 
and  does  not  apply  to  cases  of  total  loss." 

*  Note  of  Chancellor  Kent  to  this  passage,  3  Kent*s  Com. 

330. 
"  Paiapsco  Ins.  Co.  v.  Southgate,  6  Pet.  U.  S.  Rep.  604 
'<  The  valuation  in  the  policy,  at  the  home  port,  or  in  the 

general  market  of  other  ports,  constitutes  no  ingredient  in 
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ascertaining  whether  the  injury  by  the  disaster  is  more  than 
one  half  of  the  vessel  or  not.  Bradlie  v.  Md.  Ins,  Co.^  12 
Pet.  378.  This  decision  pronounced  by  Mr.  Justice  Slory^ 
was  in  conformity  with  the  doctrine  declared  by  him  in  the 
case  of  Peele  v.  The  Me.r.  Ins.  Co.,  3  Mason,  27,  but  a  dif- 
ferent rule  has  been  adopted  in  Massachusetts  and  New 
York,  in  avowed  contradiction  to  the  decisions  in  the  federal 
courts.  It  is  held  in  the  courts  in  those  states,  that  the  value 
of  the  vessel,  as  agreed  upon  by  the  parties  and  inserted  in 
the  policy,  is  to  be  taken  as  the  true  value  in  determining 
whether  the  repairs  would  exceed  half  her  value  in  reference 
to  the  question  of  abandonment ;  and  that  it  governs  as  well 
when  the  assured  claims  for  a  total  technical  loss,  as  when 
he  claims  for  a  loss  by  a  total  destruction  of  the  ship;  and 
further,  that  in  determining  the  same  question,  the  deduc- 
tion of  one-third  new  for  old,  was  to  be  made  from  the  esti* 
mated  amount  of  the  repairs."  He  cites  as  to  Mass.,  De  blois 
V.  The  Ocean  Ins.  Co.,  16  Pick.  R.  312.  N.  Y. :  Am.  Ins. 
Co.  V  Ogden,  20  Wend.  287,  297-300. 

Those  pages,  *  297-300,'  embrace  Chancellor  Walworth's 
opinion  on  those  points  which  Chancellor  Kent  seems  to 
have  considered  as  decided  by  the  court.  But,  as  we 
hope  to  have  shown  already,  they  were  mere  obiter  dicta  in 
that  case,  and  not  entitled  to  any  weight  as  an  adjudication. 

Now  in  the  case  of  De  Blois  v.  The  Ocean  Ins.  Co.,  so  much 
relied  on  by  Chancellor  Walworth, — Putnam,  J.,  who  deliv- 
ered the  opinion  in  his  turn,  relies  entirely  and  solely,  for 
supporting  the  rule  of  deducting  one-third  in  cases  of  total 
technical  loss^  upon  the  case  of  Smith  v.  Bell,  as  his  author- 
ity. He  cites  no  other,  and  he  could  not  at  that  tima  cite 
any  other  from  our  New  York  reports,  in  support  of  it.  He 
declines  to  notice  the  opposing  case  of  The  Patapsco  Ins. 
Co.  V.  Southgate^  which  was  decided  in  tlie  Supreme  Court 
of  the  United  States,  at  the  January  term,  1831,  although  he 
was  delivering  his  opinion  on  the  same  points  ruled  in  that 
easey  at  the  October  term,  1834,  when  he  surely  must  have 
read  that  decision.  But  he  does  not  even  recognize  its  exis- 
tence ! 

Our  learned  Chancellor,  also,  in  the  case  of  the  Am.  Ins. 
Co.  V.  Ogdenj  seems  to  have  been  afflicted  with  the  same 
obstruction  of  judicial  vision.  The  case  of  Peele  v.  The 
Mer.  Ins.  Co.^  decided  in  1822,  is  the  latest  and  only  case 
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Inferred  to  as  sustaining  the  doctrines  he  was  assailing; 

but  the  case  of  The  Paiapsco  Ins.  Co.  v.  Southgate^  6  Pet. 

604,  decided  two  years  after  by  the  Supreme  Court  of  the 

United  States,  in  full  affirmance  of  those  doctrines — by 

some  unaccountable  oversight,  did  not  receive  or  was  not 

deemed  entitled  to,  the  Chancellor's  attention  upon  the  ques<* 

tion. 
We  have  thus  far  seen,  how  and  when  this  rule  in  regard 

to  deduction  of  one  third  new  for  old  in  cases  of  total  tech* 

nical  loss,  had  its  origin  in  the  state  of  New- York.    We 

have  seen  how  far  it  has  been  supported  by  subsequent  dieta^ 

in  the  absence  of  decisions,  properly  so  called,  in  our  courts 

down  to  the  case  of  The  Am*  Ins*  Co.  v.  Ogden  ^  Macomb, 

We  have  shown  that  the  question  did  not  and  could  not 

arise  in  that  case ;  and  the  manner  in  which  it  found  its 

way  there.      We  have  sufficiently  shown   how  it  became 

adopted  in  Massachusetts ;  and  that  so  fur  as  we  have  now 

gone,  it  has  found  i\p  countenance  in  the  Supreme  Court  of 

the  United  States,  but  a  direct  and  uniform  negative.    It  is 

true  the  Supreme  Court  of  Massachusetts  has  adhered  to  it, 

iu  form;  though  the  question  it  appears,  was  met  by  their 

insurance  companies  after  the  long  litigation  in  the  case  of 

the  Argonaut^  by  a  special  clause  in  their  policies. 

In  Orrok  v.  The  Commonwealth  Ins.  Co.,  21  Pick.  Rep. 
456,  Putnam,  J.  mentions  the  clause  as  follows : 

"  It  is  agreed  that  the  insurer  shall  not  have  the  right  to 
abandon  the  vessel  for  the  amount  of  damages  merely,  un- 
less the  amount  which  the  insurer  would  be  liable  to  pay 
under  an  adjustment  as  for  a  partial  lossj  shall  exceed  half 
the  amount  insured."    21  Pick.  467. 

''  This  clause,  says  Putnam  J.,  was  introduced  after  the 
long  litigation  in  the  case  of  Peele  v.  The  Svffolk  Ins.  Co. 
7  Pick.  254,  and  was  intended,  without  doubt,  to  provide  by 
agreement  for  the  construction  which  the  underwriters  con- 
tended to  be  right  in  the  case  relating  to  the  Argonaut. 
They  intended  that  the  value  in  the  policy  should  be  the 
rule  upon  which  the  calculation  should  be  made  ;  and  they 
intended  that  one-third  new  for  old,  should  be  deducted ;  and 
that  if  the  loss  exceeded  one  half  of  the  value  in  the  policy, 
or  (as  it  is  expressed)  of  the  amount  insured,  then  U  should 
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be  a  constructive  total  loss."  (See  also  Hall  r.  Same^  21 
Pick.  R.  472.    Reynolds  v.  Same,  22  Pick.  191. 

Iq  South  Carolina,  the  question  has,  so  far  as  we  have 
been  able  to  ascertain,  received  no  other  judicial  notice  than 
is  to  be  found  in  the  case  of  Cohen  v.  The  Charleston  Ins. 
Co.j  1  Dudley's  S.  C.  R.,  147.  In  that  case  the  Court  of  Ap- 
peals, O^Neall  J.  delivering  the  opinion  of  the  Court,  affirmed 
the  doctrine  of  the  Supreme  Court  of  the  U.  S.  He  said,  p. 
161 :  "  I  have  no  doubt  that  in  the  case  of  a  claim  for  a  to- 
tal loss,  if  the  repairs  at  the  port  where  they  are  to  be  made, 
will  exceed  one  half  the  value  of  the  actual  value  of  the  ves- 
sel at  that  place  after  she  is  repaired,  that  the  assured  may 
abandon  and  claim  for  a  total  loss.  The  Patapsco  Ins,  Co, 
v.  Southgate,  ic  al.,  5  Pet.  Rep.  619."    He  adds,  it  is  true : 

'<  But  I  did  not  confine  the  jury  to  this  view ;  I  told  them 
that  in  a  claim  for  a  total  loss,  it  was  questioned  by  able  jur- 
ists, whether  in  ascertaining  the  amount  of  repairs,  one-third 
new  for  old  ought  to  be  deducted  ?  Phil,  on  Ins.  403,  and 
that  they  in  this  case  take  the  affirmative  of  the  question  as 
granted,  and  deduct  one-third  new  for  old,  and  assume  the 
value  of  the  vessel  to  be,  as  it  was  when  she  sailed  $3,000. 
In  this  point  of  view  the  cost  of  repairs  exceeded  one  half, 
for  the  total  cost  was  estimated  at  $2,400 ;  deduct  one-third, 
$800,  would  leave  the  cost  of  repairs  81600 ;  exceeding  by 
$100  the  half  of  the  value  of  the  vessel  f  and  the  motion 
for  a  new  trial  by  the  underwriters  was  dismissed. 

Some  reference  is  made  in  the  Chancellor's  opinion  in  the 
Am.  Ins.  Co*  v.  Ogden,  to  the  French  law  of  abandonment 
for  damage  sustained  by  the  ship-;  and  he  refers  to  art.  369 
of  the  Napoleon  Code  of  Commerce,  in  a  way  that  might 
lead  one  unacquainted  with  the  French  law  of  Insurance  to 
infer  that  it  did  not  permit  abandonment  unless  the  damage 
exceeded  three-quarters  of  the  value  of  the  vessel.  This 
would  be  an  entire  misapprehension  of  the  provisions  of  the 
French  code,  and  contrary  to  all  the  decisions  of  their  courts 
upon  the  subject.  By  the  369tl}  article  of  the  Code  du  Com- 
f^eTce,  $  3,  it  i$  provided ; 
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"  Du  Delaissement'' 
"  Art  369.    Abandonment  of  property  insured  may  be  made, 

1.  In  case  of  capture ; 

2.  Of  shipwreck : 

3.  Of  stranding  with  bilging  {avec  bris) ; 

4.  Of  innavigability  by  perils  of  the  sea  ; 
6.  In  case  of  arrest  by  a  foreign  power ; 

6.  In  ease  of  loss  or  deterioration  of  the  property  insured, 

if  the  deterioration  or  loss  amounts  to  at  least  three- 
fourths  ; 

7.  It  may  be  made,  in  case  of  arrest  on  the  part  of  the 

goyernment,  after  the  voyage  commenced." 

Under  the  provisions  of  this  article,  the  facts  in  the  case  of 
the  American  Insurance  Co.  would  have  constituted  a  clear 
case  of  innavigabilUy,  according  to  the  definition  of  Pardes- 
sus.  "  When,  in  consequence  of  accidents  the  ship  is  re- 
duced to  a  wholly  disabled  coi!dition,  {une  degradation  en- 
iiere)  or  that  certain  of  her  essential  parts  are  in  so  irrepara- 
ble  a  state  that  she  can  no  longer  exist  and  accomplish  her 
destination  {plus  subsisier  et  remplir  sa  destination)  which 
is  styled  innavigabilitf/.  the  captain  may  exercise  the  right 
which  we  have  indicated  in  art.  606,  and  ought  to  do  all  in 
his  power  to  procure  another  ship." 

"  If  the  damages  {degradations)  are  reparable,  and  it  is  ne- 
cessary to  raise  a  loan  for  that  purpose,  he  ought  to  proceed 
as  we  have  stated  in  art.  631,"  d&c,  3  Pardessus  Cours  de 
Droit  Commercial^  p.  82,  §  644.  And  so  well  is  it  under- 
stood in  France,  that  the  mere  inability  to  raise  funds  by  hy- 
pothecation of  the  ship,  or  the  want  of  materials  or  work- 
men, is  a  good  cause  of  abandonment  for  innavigabilUff^ 
that  the  assurers  of  Bourdeaux  have  inserted  in  their  poli- 
cies a  clause  expressly  to  provide  against  \^hat  is  called  the 
relative  or  constructive  innavigability,  produced  by  inability 
to  procure  funds,  materials,  or  workmen  for  repairing.  Le 
Monnier,  Commentaire  sur  les  Principales  Polices  df  Assur- 
ance Maritime  usit€es  en  France  ;  vol.  ii.,  p.  2.  "  This  arti- 
cle, says  Lie  Monnier,  is  in  express  derogation  of  the  disposi- 
tions of  articles  369  and  375,  of  the  Code  of  Commerce, 
And,  under  this  clause  of  the  Bourdeaux  policy,  excluding 
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abandonment  except  for  irmavigahilUy  hy  perils  of  the  «ea, 
or  absolute  innavigabiiity,  even  loss  or  damage  to  the  amount 
of  three  fourths,  does  not  give  the  right  to  abandon."  Le 
Mounier  thus  distinguishes  the  two  kinds  of  innavigabiiity. 
^^  Absolute  innavigabiiity  is  when  the  ship  is  physical- 
.ly  innavigable;  altogether  incapable  of  being  repaired 
and  resuming  her  voyage :  relative  innavigabilify  is  when 
the  ship  is  temporarily  incapable  of  navigating,  but  nev- 
ertheless susceptible  of  reparation  ;  but  can  not,  whether  on 
account  of  destitution  of  materials  or  workmen,  whether  for 
want  of  money  or  credit,  receive  the  repairs  which  are  indis- 
pensable to  enable  her  to  proceed  to  sea ;  both  of  these  con- 
fer the  right  to  abandon.-'  Vol.  ii.,  p.  42,  §  268.  It  is  ad- 
mitted that  the  English  rule,  also,  admits  the  right  of  aban- 
donment for  a  technical  total  loss,  under  such  circumstances, 
to  be  a  proper  question  for  the  jury,  according  to  the  facts  of 
each  particular  case,  without  deduction  of  one  third  new  for 
old,  in  determining  the  right  8f  abandonment.  Let  us  now 
see  how  stands  the  French  law  and  the  usage  and  custom  of 
other  commercial  nations  as  to  this  deduction. 

A  very  late  writer  on  the  law  of  insurance  in  France,  M. 
Isidore  Alauzet,  in  his  "  Train  General  des  Assurances 
Maritimes,  Terrestres  Mutuelles  et  sur  la  vie,"*  a  work  of 
high  reputation  and  ability,  has  treated  of  it  expressly,  and 
has  given  us  ail  requisite  information  upon  the  subject  so  far 
as  France  and  her  dependencies  are  concerned.  In  the  se- 
cond volume  of  this  work,  p.  153,  he  says : 

<*  i  322.  In  the  action  authorized  for  damages  sustained 
by  a  ship,  the  code  has  not  provided  for  a  circumstance  de- 
serving a  serious  attention.  All  ships  undergo  every  day,  in 
the  course  of  their  navigation  a  gradual  decay,  {deperisse- 
ment,)  which  extends  to  all  their  parts;  yet,  if  at  the  mo- 
ment of  setfmg  sail,  the  ship  ought  to  be  in  a  condition  to 
support  the  voyage  which  she  is  undertaking,  it  does  not  fol- 
low that  her  hull  must  be  entirely  new,  or  her  tackle  and 
apparel  must  be  in  a  state  the  most  perfect.    When,  in  con- 


*  "  A  general  Treatiie  upon  AMurancei ;  Maritime,  Terreatrial,  Mataal 
•ad  apon  lives."    By  Isidore  Alauzet,  avocat,  Sus,,  Paris,  1843. 
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sequence  of  damage  for  which  the  assurers  are  liable,  there 
is  occasion  to  replace  objecls  which  have  suffered  either  an 
average  or  a  total  loss,  the  integral  payment  to  .the  assured 
of  the  value  of  the  new  objects  put  in  the  place  of  old  or  long 
used  ones,  will  constitute  an  evident  benefit  to  the  owner ; 
so  that  there  are  but  few  policies  in  use,  which  have  not  in 
th*eir  printed  forms  an  express  clause  in  this  respect,  purport- 
ing that  all  replocements,  {remplacem&Us^)  furnitures,  and 
workmanship,  with  which  the  assurers  are  charged,  shall 
sustain  a  reduction  of  one-third  upon  the  actual  proved  cost 
at  the  place  of  repairing,  as  a  compensation  for  the  difference 
between  old  and  new." 
This  clause  has  been  criticized  by  M.  Dageville : 
"  In  general,"  he  says,  <^  the  assured  gains  nothing  by  hav- 
ing new  for  old ;  new  wood,  which  is  put  upon  old,  does  not 
render  the  latter  any  better ;  an  old  anchor,  which  has  been 
well  tried,  is  preferable  to  the  uncertain  merit  of  a  new  one,. 
The  assured  may  gain  something  in  respect  to  sails  and  cor- 
dage ;  but  to  this  time  no  attention  has  been  paid  to  these 
feeble  advantages."  Dageville,  vol.  4,  p.  7.  "  In  effect,  con* 
tinues  M.  Alauzet,  we  do  not  find  that  any  ancient  author 
has  spoken  of  such  a  clause,  nor  is  it  to  be  found  in  any  of 
the  precedents  of  policies,  which  have  come  down  to  us.  We 
do  not,  nevertheless,  concur  with  the  opinion  of  M.  Dage* 
ville ;  but  we  ought  to  rectify  what  his  observations  contain 
inaccurate  in  point  of  fact.  In  the  clause  under  considera- 
tion, anchors  are  always  excepted ;  no  deduction  is  made 
from  the  price  of  new  anchors ;  where  the  reduction  takes 
place  upon  isolated  objects,  replaced  in  kind,  such  as  a  cable 
or  a  sail,  ihe  clause  appears  entirely  reasonable ;  and  in  the  case 
of  repairs  put  upon  the  hull  of  the  ship,  such  a  reduction  may 
sometimes  prove  a  hardship;  even  then,  however,  the 
criticism  will  not  be  always  applicable." 

*'  However  this  may  be,  if  the  clause  is  inserted,  it  is  valid ; 
but  in  ihe  absence  of  all  siipulcUion^  can  the  assurer  claim 
a  deduction  from  the  assured  upon  the  cost  of  repairs,  with 
the  view  to  compensate  for  this  difference  between  the  old 
and  the  new  ?  The  Court  of  Aix,  has  resolved  this  questioa 
afiirmatively,  (Aix,  28  June,  1831.  Journal  du  Palais^  vol, 
23,  p.  1764.)    It  is  in  opposition,  upon  this  pointp  with  tha 
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Court  of  CassatioD,  which  has  decided  that  where  the  policy 
is  silent,  the  assurer  is  liable  to  repay  the  integral  amount  of 
the  expenses  incurred,  without  any  deduction  from  the  price 
founded  upon  the  general  usage  of  commercial  places,  (Gas- 
sat  13  July,  1829;  Journal  du  Palais,  y.  22,  p.  1238.)  We 
can  not  but  approve  this  doctrine ;  however  equitable  such 
a  clause  may  appear,  it  is  impossible  for  us  to  find  in  the  law 
itself,  any  provision,  authorizing  us  to  supply  it." 

Such  scruples,  with  respect  to  <<  supplying  new  clauses?^ 
in  effect,  to  policies  of  insurance,  may  seem  overstrained  to 
those  who  cau  admit  that  Chancellor  Lansing  had  a  right  to 
supply  the  new  and  unheard  of  rule  in  Smith  v.  Bell,  and 
still  more  to  those  who  admire  the  "  happy  audacity,"  with 
which  Chancellor  Walworth  has  pushed  the  doctrine  of  the 
value  in  the  policy  being  the  sole  criterion,  by  which  the 
right  of  abandonment  is  to  be  tested.  Whence  did  he  derive 
this  rule  for  our  courts  in  New  York,  when  in  the  case  of 
Center  v.  The  Am.  Ins.  Co.^  at  the  New  York  Circuit,  he 
first  sought  to  introduce  it?  No  such  rule  had  then  been 
sanctioned  by  judicial  decision  in  the  courts  of  New  York. 
On  the  contrary,  the  only  case  then  extant  in  our  books,  upon 
that  subject  was  that  of  Fontaine  v.  The  Phoenix  Ins*  Co.^ 
11  J.  R.  293.  In  that  case,  which  was  tried  before  Chief 
Justice  Kent,  at  the  New  York  sittings,  in  November,  1813, 
he  charged  the  jury  upon  the  facts  of  the  cause,  as  follows : 

<<  That  the  remaining  question  would  be,  whether  there  had 
been  a  partial  or  a  total  loss.  That  the  vessel  was  driven 
ashore  by  a  tempest,  and  the  surveyor  certified  that  she  ought 
to  be  sold ;  that  such  certificate  was  not  conclusive,  but  if 
made  bona  fide,  it  was  strong  evidence.  Presuming  it  to  be 
an  honest  survey,  it  stated  that  the  vessel  could  not  be  got 
off  and  repaired  for  half  her  value  :  that  the  value  to  be  ta- 
ken, in  estimating  whether  she  could  be  got  off  and  repaired 
for  one  half,  was  not  the  value  specified  in  the  policy,  but 
the  value  at  Martinique,  where  the  injury  happened.  It  was 
immaterial  whether  she  was  in  fact,  got  off  for  $100  or  no- 
thing. The  case  at  the  time  of  the  survey  appeared  despe- 
rate, and  the  good  fortune  of  the  subsequent  purchasers, 
could  not  destroy  the  right  of  the  plaintiff."  Not  a  word  in 
regard  to  the  deduction  of  one-third  new  for  old,  in 
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the  half  value^  it  to  be  found  Id  the  charge  of  the  Chief  Jus- 
tice. The  case  of  Smith  v.  Bell  was  exhumed,  on  the 
argument  before  the  Supreme  Court,  by  one  of  the  counsel 
far  the  defendants ;  but  only  on  the  point  of  valuation  ac- 
eordiog  to  the  policy.  It  seemS|  as  to  the  other  point,  to  have 
been  tacitly  repudiated.  The  plaintiffs  having  obtained  a 
verdict  for  a  total  loss,  a  motion  for  a  new  trial  was  made, 
and  it  was  granted  solely  on  the  ground  that  the  trade  in 
which  the  vessel  was  engaged,  was  in  violation  of  the  act 
of  Congress,  interdicting  commercial  intercourse  between 
the  United  States  and  Great  Britain  and  France  and  their 
dependencies,  (of  March  1st,  1 809.)  Yates,  J.,  who  delivered 
the  opinion  of  the  Supreme  Court,  thus  concludes,  after  dis- 
cussing the  illegf)lity  of  the  trade : 

"  Although,  on  the  other  points,  I  inn  inclined  to  think 
the  case  is  with  the  plaintifs,  yet  the  objection  made  by  the 
defendant's  counsel  on  the  ground  of  forfeiture,  being  insur- 
mountable, it  can  not  change  the  result ;  a  new  trial  must 
therefore  be  granted,  with  costs  to  abide  the  event."  11  J. 
R.  301. 

And  noyr  if  we  had  not  renounced  the  controversy  as  to 
the  value  in  the  policy,  we  might  pause  here,  and  in  the  ab- 
sence of  all  intermediate  judicial  decision,  we  should  be  enti- 
tled to  demand  by  what  right,  by  what  authority,  by  what 
new  patent  of  paramount  jurisdiction,  the  learned  Chancel- 
lor in  the  case  of  the  Am.  Ins.  Co.  v.  Ogderij  in  the  Court 
of  Enors  in  1829,  uses  the  following  extraordinary  language. 
Speaking  of  the  rule  of  the  valuation  in  the  policy  being  the 
exclusive  one,  he  says :  "  The  courts  of  this  cotmtry  should 
be  careful^  how  they  depart  from  the  established  rule  or  they 
will  find  the  underwriters  and  the  assured  again  involved 
in  the  ruinous  litigation  which  the  adoption  of  a  fixed 
and  certain  rule  was  intended  to  obviate." 

"  Depart  from  the  established  rule  P^  Have  we  not  already 
shown  that  this  ^^ fixed  and  certain  ruUy*  had  found  no 
resting  place  in  England,  none  in  the  courts  of  this  country, 
until  thus  attempted  to  be  foisted  upon  us,  first  in  the  case 
of  Center  v.  The  Am.  Ins,  Co.^  and  next  in  this  very  case 
of  the  The  Am.  Ins.  Co.  v.  Ogden  7    That  no  court  in  the 

37 
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Union  had  adopted  it  but  the  Supreme  Judicial  Court  of 
Massaebusetts  ?  That  however  wel  1  it  may  be  settled  there, 
it  is  settled  the  other  way  in  the  Supreme  Court  of  the  Uni* 
ted  States,  and  that  it  has  never  yet  been  legitimately  adop- 
ted by  any  other  state  court  ?  That  all  these  dicta  of  the 
Chancellor  are  of  no  authority  as  judicial  expositions  of  the 
law  in  that  respect,  and  ought  to  be  adjudged  as  the  French 
courts  say,  ^< nanrecevables ?" 

As  to  the  other  point,  on  which  we  are  combating  the  doc- 
trine and  the  authority  of  Smith  v.  Bell,  we  regard  that  case 
as  a  monstrous  absurdity;  founded  upon  a  ludicrous  misap- 
prehension of  Chancellor  Lansing,  in  regard  to  the  grounds 
of  the  decision  in  Da  Costa  v,  Newnham.  it  is  not  only 
absurd,  but  it  is  positively  unjust.  The  same  reasoning  that 
would  establish  such  a  deduction  of  one-third  in  the  case  of 
a  total  technical  losSf  might  be  invoked  with  equal  force  in 
favor  of  tb^  deduction,  where  the  ship  foundered  at  sea  and 
went  down  to  the  unfathomed  caves  of  ocean,  after  losing 
all  her  spars,  tackle  and  apparels 

But  we  have  perhaps,  already  pursued  this  subject  at  great- 
er length  than  the  intrinsic  importance  of  the  question  may 
seem  to  justify.  It  is  not,  however,  on  account  of  the  mag- 
nitude of  this  single  question,  that  we  have  thus  dwelt  upon 
it.  It  is  because  we  have  sought  to  trace  and  to  expose 
this  dangerous  attempt  at  judicial  legislation.  It  is  be- 
cause we  feel  the  force  and  the  obligation  of  the  sentiment 
of  Alauzet :  <<  However  equitable  such  a  clause  may  appear, 
it  is  impossible  for  us  to  find  in  the  law  itself,  any  provisions 
authorizing  us  to  supply  it" 

One  word  only,  as  to  the  remaining  ground  upon  which 
the  Chancellor  in  this  case  of  The  Am.  Ins.  Co.  v.  Ogden, 
places  his  vote  for  reversing  the  judgment  of  the  Supreme 
Court,  viz. ;  the  laches  of  the  owner  of  the  vessel  in  not  pro- 
viding funds  at  St.  Thomca  for  the  repairs.  Mr.  Justice 
Bronson  had  previously  taken  a  somewhat  broader  ground ; 
and  held  that  the  mere  inability  to  procure  funds  for  that 
purpose,  was  not,  of  itself  a  sufficient  ground  of  abandon- 
ment, in  a  port  of  destination.  He  does,  in  his  dissenting 
opinion,  it  is  true,  talk  of  the  assured  as  "  sending  out  his 
vessel  without  furnishing  the  master  with  a  single  dollar 
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to  pay  any  necessary  expenses ;  having  no  credit  with  his 
correspondent,  the  consignee,  nor  with  any  one  else ;"  and 
he  adds,  '<  And  he  is  still  permitted  to  recover  as  for  a  total  * 
loss  on  the  single  ground  of  the  inability  of  the  master  to 
procure  the  necessary  funds  to  make  repairs.''    16  Wend.  p. 
641,  642.    The  Chancellor  rather  narrows  this  ground,  and 
puts  it  upon  the  laches  of  the  owner,  in  the  particular  case, 
not  in  having  neglected  to  furnish  the  master  with  funds  on 
his  sailing,  but  with  not  having  provided  funds  at  the  port 
of  destination,  or  rather  at  this  "  one  of  theports^  of  desti- 
nation.   As  if,  where  a  small  vessel  like  this  is  trading  to  and 
from  some  half  dozen  ports  of  destination,  it  was  a  neglect 
sufficient  to  avoid  a  policy,  that  the  owner  does  not  provide 
a  fund  at  each  of  those  ports  of  destination,  equal  to  half 
the  value  of  the  vessel,  in  case  of  damage  by  perils  of  the 
sea:  for  such  a  disaster  is  as  likely  to  compel  the  vessel  to 
take  shelter  in  any  one  of  those  ports,  as  another ;  and  thiA 
he  would  be  under  equal  obligation  to  provide  such  an  amount 
of  funds  at  all,  as  at  any  one  of  her  intended  ports  of  desti- 
nation. 

But  if,  upon  the  facts  of  this  case,  a  question  of  laches  in 
the  owner  does  occur,  in  not  providing  those  funds  for  re- 
pair ;  though  we  can  see  no  warrant  for  the  imputed  neglect  ] 
still,  this  was  a  question  for  the  cognizance  of  the  jury  ^  and 
not  to  be  decided  by  the  court.    No  decision  is  cited  that 
makes  such  an  omission  a  fatal  objection  to  a  recovery  for  a 
total  technical  loss,  and  still  less,  that  it  is  to  be  taken  forma/- 
ier  of  law.    What  more  legitimate  question  for  a  jury  than 
this  of  negligence^  which,  it  was  contended,  had  led  to  the 
necessity  of  the  sale  of  the  vessel?    The  question  of  the 
tnaieriality  of  certain  information  withheld  from  the  under- 
writers, in  the  case  of  Walden  v.  The  Firemen^s  Ins.  Co., 
12  J.  R.  613,  was  held  by  Chancellor  Kent,  and  the  Ck>urt 
of  Errors,  to  be  a  question  exclusively  for  the  jury,  under 
the  charge  of  the  court,  as  a  question  of  fad.    Ante  p.  263-4. 
To  conclude,  we  may  in  reference  to  this  part  of  the  case, 
say  in  the  words  of  Chancellor  Kent,  on  that  occasion :  ^  It 
is  for  this  principle  that  I  feel  solicitous ;  and  not  for  any 


292  nK£  INSURANCE. 

thiog  io  this  particular  cause.  TIm  case  before  us,  ie  of  tri- 
fling  consequence ;  but  the  distinction  I  have  suggested,  goes 
'  to  the  very  root  and  essence  of  trial  by  jury.'' 
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Perkins  v.  Thb  Washington  Insurance  CJompany.    4 

Cow.  Rep.  646.    On  Appeal. 

Not  reported  m  Chancery. 

Fire  Irwirance,     CcmmeneemefU  of  Risk, 

The  defendants,  an  insurance  company  in  the  city  of  New 
York,  appointed  a  surveyor  in  Savannah,  Oa.,  and  by  their 
president  empowered  him  to  make  contracts  of  insurance 
against  fire,  to  take  effect  from  the  time  when  the  premium 
shotUd  be  paid,  and  should  be  received  at  New  York  ;  pro- 
vided the  office  should  recognize  the  rate  of  premium  and 
should  be  otherwise  satisfied  with  the  risk.  The  surveyor 
advertised  at  Savannah,  the  terms  on  which  the  company 
would  insure,  and  subscribed  himself  as  agent  of  the  com- 
pany at  Savannah;  mentioning  that  they  would  insure 
through  him.  P.,  the  plaintiff  paid  the  usual  premium  of  in- 
surance on  certain  goods  on  the  6th  of  Jan.  1820  to  the  sur- 
veyor, who  gave  a  receipt  for  the  money,  describing  himself 
as  agent  of  the  company,  and  specifying  the  consideration 
and  object  of  the  receipt ;  but  before  the  premium  was  re- 
ceived at  New  York,  the  goods  were  consumed  by  fire,  and 
the  insured  afterwards  tendered  the  premium  to  the  company, 
and  demanded  that  they  should  imdemnify  him  or  execute 
the  contract  of  insurance.  On  a  bill  filed  upon  that  state  of 
facts,  claiming  indemnity  from  the  company,  the  Chancellor 
dismissed  the  bill,  holding  that  the  risk  had  not  commenced ; 
but, 

The  Court  of  Errors  reversed  the  decree  and  held  that  the 
company  were  bound  to  indemnify  the  insured,  although  the 
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pmnium  had  noi  been  received  fay  them  before  the  loss,  and 
that  the  premiam  paid  being  according  to  their  establuhed 
raies,  it  did  not  lie  with  the  company  to  say  that  they  woold 
not  recogniase  the  rate  of  premium  or  would  not  be  satisfM 
with  the  risk,  and  they  were  accordingly  deciceed  to  indem- 
nify the  assured. 


Robert  v.  Teadbrs'  Ihsvrance  Company.    In  Ct  of  E« 

ir  Wend.  631. 

la  S.  Ct,  9  Id.  474.    (Sea  S.  C.  in  8.  Ct  9  Wend.  404»  iS  to  other  points) 

Assignment  of  Policy  of  Insurance  to  Mortgagee.  Sub' 
rogaiion  of  MortgagoT  to  rights  of  MortgcLgee  under  a 
Judgment  on  the  Policy^  where  Mortgage  has  been  paid 
by  Foreclosure^  4*^.,  the  Assured  having  violated  a  con- 
dition of  the  Policy  > 

The  plaintiff  in  error,  Robert,  had  procured  of  the  defend- 
ants in  error;  insurance  against  loss  by  fire  upon  buildings 
owned  by  him,  and  had  assigned  the  three  policies  with  the 
assent  of  the  insurers  to  secure  a  mortgage  to  one  Bolton^ 
upon  the  property  insured.  A  loss  having  occurred  by  fire, 
a  suit  was  brought  on  the  policies  by  the  assignee,  in  the 
name  of  Robert  the  assured,  and  judgment  obtained  against 
the  company.  The  assignee,  however,  instead  of  enforcing 
payment  of  the  judgment  against  the  company,  coerced  pay- 
ment of  the  mortgage  by  a  foreclosure  in  Chancery.  Robert 
thereupon  gave  notice  to  the  defendants  that  the  mortgage 
executed  by  him  had  been  paid  by  him ;  that  payment  had 
been  coerced  by  a  foreclosure  in  Chancery,  and  that  he 
claimed  to  be  the  assignee  by  operation  of  law,  of  the  judg- 
ment rendered  against  the  defendants,  and  would  require 
payment  of  the  same  to  be  made  to  him.  Upon  receiving 
this  notice  the  defendants  in  error  made  application  to  the 
Supreme  Court  at  a  special  term,  for  an  order  staying  all 
further  proceedings  on  the  judgment. 

The  Supreme  Court  held  that  the  payment  of  the  mort- 
gage by  Robert  gave  him  no  interest  in  the  judgment,  and 
accordingly  made  an  order  staying  all  further  proceedings. 
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Chief  Justice  Savage  says :  "  The  only  ground  upon  which 
the  recovery  in  the  Superior  Ck>urt  (upon  the  policy  of  insur^ 
ance,  9  Wend.  404)  can  be  sustained  is,  that  Francis  Bolton 
was  the  party  in  interest  in  this  suit,  and  not  Thomas  Bxh 
bert|  the  nominal  plaintiff.  Thomas  Robert  could  not  have 
recovered,  having  violated  one  of  the  conditions  of  the  poli-^ 
cies  by  insuring  the  same  property  in  the  Phenix  Insurance 
Company,  without  giving  notice  to  the  plaintiffs  in  this  suit. 
(The  Traders*  Ins.  Co.)  Whether  he  knew  the  effect  of 
such  insurance  or  not  is  of  no  moment ;  it  avoided  the  policies, 
or  rather  would  have  produced  that  effect,  had  Robert  been 
the  party  in  interest.  Robert,  after  the  assignment  of  the  poli- 
cies had  no  interest  in  the  policies  nor  the  monies  received. 
Payment  of  the  mortgage  gives  him  no  interest  in  the  judg- 
ment :  what  effect  an  assignment  of  it  would  have  had,  it  is 
unnecessary  to  decide." 

The  Chief  Justice  made  an  order  accordingly  staying  all 
further  proceedings  on  the  judgment  against  the  defendants 
in  error,  on  their  paying  Bolton  his  taxable  costs. 

To  reverse  this  order,  Robert  sued  out  a  writ  of  error,  remov- 
ing the  record  and  subsequent  proceedings  into  the  Court  of 
Errors.  When  the  argument  of  the  cause  was  called  on,  the' 
defendants  in  error  objected  that  the  court  ought  not  to  en- 
tertain the  writ  of  error  in  this  case  but  should  quash  it,  on 
the  ground  that  a  writ  of  error  will  not  lie  upon  a  mere  order 
of  a  courty  like  the  present ;  that  a  record  should  have  been 
made  up  and  filed,  upon  leave,  as  if  an  audita  querela  had 
been  sued  out  by  the  insurance  company,  and  judgment  had 
been  rendered  in  their  favor :  and  the  Case  of  Negiis^  10 
Wend.  34,  was  cited.  The  court  took  time  for  advisement, 
and  refused  to  quash  the  writ  of  error,  and  directed  the  ar- 
gument to  proceed ;  after  which,  the  opinion  of  a  majority 
of  the  court  was  delivered  by  Senator  Edwards. 

He  says :  '^  The  judgment  was  in  the  name  of  Robert,  and 
the  payment  of  the  mortgage  brought  back  to  him  the  whole 
interest  in  the  judgment  as  effectually  as  it  could  have  been 
by  an  assignment,  even  had  that  payment  been  voluntary  on 
the  part  of  Robert ;  but  the  payment  was  not  voluntary ;  he 
was  compelled  to  advance  the  money  and  he  had  therefore 
a  right  to  be  substituted  in  the  place  of  Bolton.    Nor  is  he  to 
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be  deprived  of  this  benefit  on  account  of  having  subsequently 
obtained  another  policy  on  the  same  property,  and  not  hav- 
ing given  notice  thereof  while  the  policies  in  question 
were  in  the  hands  of  Bolton  as  assignee."  "  He  was  not  the 
owner  of  the  policies  when  he  effected  the  second  policy, 
and  therefore  was  under  no  obligation  to  give  notice  thereof. 
The  Supreme  Court  have  decided  that  the  omission  to  give 
notice  was  not  a  good  defence ;  that  judgment  has  been  ac- 
quiesced in  by  both  parties." 

The  order  of  the  Supreme  Court  staying  proceedings,  &>c« 
was  thereupon  reversed^  13  to  6. 


Alston  v.  The  Mechanics  Mutual  Insurance  Co.  of 

Troy.    4  Hill,  329. 

In  S.  Ct.  1  HOI,  510. 

Representation;  Verbal  Promise  of  future  conduct  of  the 

Insured. 

Exceptions  to  report  of  referees,  who  admitted  evidence 
that  defendant  promised  if  the  company  would  take  the  risk 
proposed,  to  discontinue  the  use  of  a  fire-place  in  the  base- 
ment and  use  a  stove  instead ;  but  after  obtaining  the  policy, 
used  the  fire-place  still — in  consequence  of  which  the  build- 
iDg  was  burnt.    Report  for  defendants. 

The  Supreme  Court  held  the  evidence  admissible ;  that  a 
representation  like  a  warranty  may  be  affirmative  of  the 
present  or  promissory  of  the  future.    On  Error, 

The  Court  of  Errors  held  that  a  representation  in  the  na- 
ture of  a  promise  or  stipulation  for  future  conduct  on  the 
part  of  the  assured,  must,  in  general,  be  inserted  in  the  pol- 
icy; and  that  the  referees  erred  in  receiving  evidence  by 
parol,  of  such  an  agreement,  to  defeat  the  policy ;  and  that 
their  report  should  have  been  set  aside  and  a  venire  de  novo 
awarded. 

All  the  members  of  the  court  (19)  concurring  in  this  result, 
the  judgment  of  the  Supreme  Court  was  unanimously  re* 
versed. 
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Fankikg  and  othersi  appellants  v.  Con8eq.ua,  respondent 

On  appeal,  17  J.  R.  611-624. 

3  J.  C.  R.  567-614. 

RcUe  of  Interest  on  Scdea  made  in  Foreign  Countries^  and 
Consignments  made  to  Factors  in  New  York  ;  Lex  Loci 
Contractus ;  How  far  Factor  or  Agent  of  Consignee  is 
Responsible  for  Acts  of  his  own  Oovemment^  e.  g.  an 
Embargo. 

The  bill  in  this  case  was  filed  in  the  Court. of  Chanceryi 
by  Consequa,  the  plaintiff  below,  a  native  merchant  of  Canton, 
in  China,  stating  that  in  December,  1807,  he  shipped  on  board  a 
vessel  at  Canton,  a  cargo  of  teas,  consigned  to  the  defendants, 
E.  Fanning,  H.  Fanning,  and  Willett  Coles,  to  sell  for  the 
plaintiff,  and  which  were  received  by  them  as  his  factors. 
It  stated  subsequent  large  shipments  down  to  Nov.  1810,  of 
sundry  cargoes  of  tea,  nankeens,  &c.,  consigned  to  the  de- 
fendants to  sell,  and  remit  the  proceeds,  and  which  were 
received  and  sold  by  the  defendants.  That  by  an  agreement 
between  the  plaintiff  and  defendants,  in  relation  to  their 
receiving  and  selling  the  goods  so  consigned  to  them  as  fac- 
tors, they  were  to  sell  the  same  with  all  reasonable  expedition 
and  for  the  best  prices,  and  for  a  reasonable  reward  to  be  re- 
tained, and  to  remit  the  proceeds  in  specie  to  Canton  ;  and 
for  any  unreasonable  delay,  the  defendants  were  to  pay  12 
per  cent,  interest,  from  the  time  such  sales  and  remittances 
could  reasonably  have  been  made ;  that  being  the  rate  of 
interest  where  the  plaintiff  resided,  and  where  the  contract 
was  to  be  fulfilled  by  the  remittances.  Prayer,  that  the 
defendants  be  decreed  to  come  to  a  full  account,  and  to  pay 
what  shall  be  found  due  to  the  plaintiff,  &c. 

It  was  also  charged  in  the  bill  that  the  defendants,  by  their 
agent,  one  Chase,  in  January,  1811,  gave  a  promissory  note 
to  the  plaintiff  for  $36,717,  at  16  months  after  date,  with  inter- 
est at  12  per  cent,  which  was  the  lawful  interest  at  Canton, 
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Udd  that^t  remained  unpaid;  having  been  given  for  the, 
goods  sold  and  delivered  to  the  defendant^.  That  in  De- 
cember,  1809,  two  other  agents  of  the  defendants  gave  a 
promissory  note  to  the  plaintiff  at  Canton,  for  $39,690,  at  16 
months  after  date ;  which  note  when  due,  should  also  bear 
interest  at  12  per  cent.,  and  that  it  was  also  unpaid,  &c. 

The  defendants  in  their  answer  denied  a  general  partner- 
ship between  them  but  admitted  that  they  were  jomtly  con- 
cerned in  shipping,  importing,  and  selling  on  commission, 
divers  cargoes  of  merchandize,  &c.  They  stated  various 
matters  in  defence,  and  various  counter  claims,  by  way  of 
set-off  and  deduction,  which  it  is  unnecessary  to  detail ;  the 
only  legal  points  on  which  the  decree  of  the  Chancellor  was 
reversed^  in  the  Court  of  Errors,  being  the  rate  of  interest  to 
be  charged  on  the  consignments  to  the  defendants,  aftei^ 
the  sales  were  made,  and  the  proceeds  came  to  the  hands  of 
the  defendants. 

With  regard  to  the  Chase  note,  the  Chancellor  says,  3  J.. 
C.  R.  608 : 

''  The  next  objection  is,  that  the  defendants  are  charged 
with  Chase's  note  for  $35,711,  or  with  goods,  or  with  goods 
sold  and  delivered,  to  that  amount ;  "  whereas,  they  ought 
only  to  be  charged  with  the  same,  as  for  goods  consigned  to 
them,  to  be  sold  for  the  account  of  the  plaintiff,  and  that  in 
that  way,  they  are  willing  to  account."  The  Chancellor 
then  reviews  the  facts  and  concludes  thus :  <<  But  this  point 
need  not  be  pursued  farther ;  for  the  petition  for  a  rehearing 
admits  that  the  defendants  are  responsible  for  the  goods  to 
the  amount  of  the  note,  as  for  a  consignment ;  and  if  instead 
of  a  consignment,  the  act  ought  to  be  deemed  a  sale,  then 
there  is  an  end  of  the  question.'' 

Upon  this  point,  Piatt,  J.,  who  delivered  the  only  opinion 
in  the  Court  of  Errors,  concurs  with  the  conclusion  of  the 
Chancellor;  and  that  part  of  the  decree  was  accordingly  af- 
firmed, which  allowed  interest  on  the  amount  of  the  Chase 
note,  according  to  the  rate  in  China.    He  says  ; 

<<I  also  fully  concur  with  the  Chancellor,  that  the  cargo  of 
goods  shipped  in  the  '  Chinese,'  and  for  which  Chase  gave  a 
note,  as  agent  for  the  appellants,  must  be  deemed  as  goods 
sold  and  delivered  by  Consequa  to  them  at  Canton.    Even 
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adtdittifig  that  Chase  had  do  previous  authority  to  mak«  such 
a  porchaM,  or  to  give  such  a  note  On  their  account,  yet  as 
they  actually  received  and  converted  the  goods  with  full  no- 
tice that  they  were  sent  by  Oonsequa  as  goods  sold,  they  are 
justly  charged  with  the  amount,  according  to  the  invoice 
price ;  atid  with  interest  according  to  the  rate  allowed  in 
China ;  the  contract  of  purchase  having  been  made  there ; 
and  the  price  payable  there." 

In  regard  to  the  rate  of  interest  on  the  rest  of  the  consign* 
Aents,  the  Chancellor  decided  as  follows : 

1.  **  The  defendants  claim  the  diflference  between  10  per 
cent,  per  annutnj  under  the  agreement  which  they  set  up, 
and  the  legal  interest  of  this  country,  on  certain  notes,  the 
atkiount  of  which  they  were  prevented  from  remitting  for 
one  year,  by  reason  of  the  embargo.  The  solid  objection  to 
the  claim  is  to  be  found  in  the  principle  declared  in  Conway 
v.  Qray^  10  East,  636,  that  in  all  questions  arising  between 
the  subjects  of  different  states^  each  is  a  party  to  the  public 
authoritative  acts  of  his  oum  government^  and  he  is  as 
tnuch  incapacitated  frotn  making  the  consequences  of  an 
eutofhis  own  state,  the  foundation  of  a  claim  to  indemnity 
Upon  a  foreign  subject^  as  he  would  be,  if  such  act  had 
been  done  immediately  and  individually  by  himself.  Lord 
Ellenborough  said,  that  this  same  principle  was  established 
in  Touteng  V.  Hubbard,  3  B.  and  P.  291,  and  indeed,  we 
find  the  principle  declared  in  every  period  of  the  English 
law,  that  every  subject  is  to  be  deemed  a  party  to  the  laws 
of  his  own  government  Bro.  Abr.  tit.  Parliament,  pi.  41. 
Dyelr  236,  pi.  148,  9  Co.  107,  a.  Lord  Mansfield  in  Wad^ 
hum  V.  Marlowe,  cited  in  8  East.  314,  n.  The  force  of  this 
doctrine  must  be  specially  felt  and  acknowledged  in  this  coun- 
try, where  the  acts  of  the  gOTernment  are  practically,  as  well 
as  theotetically,  the  act  of  the  representatives  of  the  people." 

2.  *'  Another  ground  for  rehearing  is,  that  by  the  decree 
the  defendants  are  charged,  on  notes  and  goods  sold  and 
consigned,  with  interest  at  the  rote  of  12  pet  cent  per  an- 
liutti,  whereas,  the  defendants  ought  dot  to  be  charged,  in 
the  cafie  of  eonsignmehts,  where  thio  contract  was  made 
h^re,  with  any  greater  iuterefert  than  the  lawful  interest  of 
thisstafe.^ 
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'<  The  answer  to  this  objection  is,  that  \t  js  an  acknowl- 
edged  rule,  that  interest  must  be  paid  according  to  the  lav 
of  the  country  where  the  debt  was  contraqted  and  to  be  paidi 
and  not  where  it  is  sued  for.  The  cases  cited  by  the  pl^il'* 
tiff's  counsel  show  this.  The  principle  is  entirely  applicable 
to  the  case  of  consignments.  The  plaintiff  consigns  a  ship* 
ment  to  the  defendants,  and  the  cargo  is  received  at  Cantoi^ 
by  the  agent  of  the  defendants  on  their  behalf.  Canton  is 
then  the  place  where  the  contract  if  made,  and  Canton  is  the 
place  where  the  debt  is  to  be  paid.  The  defendants  admit| 
in  all  the  cases  of  cargoes  consigned  to  them,  that  they  were 
to  receive  and  remit  the  proceeds ;  and  the  interest  for  which 
they  are  chargeable,  is  upon  the  sum  which  ought  to  have 
been  remitted,  and  to  be  computed  from  the  default.  There 
is  no  difference  in  principle,  as  to  this  point,  between  a  sale 
and  a  consignment.  The  contract  is  equally  made,  and  the 
debt  equally  to  be  paid  in  China,  in  the  one  case  as  in  the 
other ;  and  if  we  should  deny  to  the  Chinese  merchant,  his 
own  legal  rate  of  interest  on  such  contracts,  we  should  be 
doing  him  an  injustice  which  he  would  not  meet  with  front 
the  commercial  part  of  Europe.  To  refuse  to  enforce  such 
foreign  contracts,  as  to  interest,  say  the  English  books,  would 
put  a  stop  to  all  trade." 

Upon  appeal  from  this  decree,  the  Court  of  Errors  reversed 
so  much  of  it  as  relates  to  the  rate  of  interest  on  the  cargoes, 
except  that  included  in  the  Chase  note. 

Piatt,  J.,  says : 

"  The  other  cargoes  have  been  properly  considered  by  the 
Chancellor,  as  consigned  to  the  appellants,  as  general  com- 
mission merchants,  under  a  contract  on  their  part,  to  sell 
the  goods  for  account  of  the  consignor,  and  to  remit  the  nett 
proceeds." 

"  But  in  allowing  interest  according  to  the  law  of  China, 
on  such  nett  proceeds,  it  seems  to  me,  his  honor,  the  Chan- 
cellor, has  erred  in  his  application  of  the  rule  of  lex  loci 
contracius.^^ 

Mr.  Justice  Piatt  then  examines  the  rule  as  laid  down  by 
Huberus',  {de  conjliciu  legum^  v.  2,  b.  2,  tit.  3.)  Also  the 
English  and  American  cases  on  the  suliject.  Cluimpaut  v. 
Lord  Ranelaghy  Pr.  Ch.  128 ;  Robinson  v.  Bland,  2  Burn 
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1077 ;  Thompson  v.  Ketchum,  4  J.  R.  285 ;  Smith  v.  Smith, 
2  J.  R.  236  ;  RuggUs  y.  Keelery  3  J.  R.  263 ;  Emory  y. 
Greenoughj  3  Dall.  369 ;  Van  Schaick  v.  Edwards,  2  J. 
C.  356. 

"In  Elkins  v.  E.  J.  Company,  1  P.  Wms.  396,"  Mr.  Jus- 
tice  Piatt  observes,  ^' cited  by  the  Chancellor,  it  was  decided, 
that  for  a  tortious  sale  of  the  plaintiff's  ship  in  India,  (by 
bis  agent  there,)  to  the  defendants,  they  should  account  for 
the  value  in  India,  with  12  per  cent,  interest,  according  to  the 
laws  of  that  country,  deducting  only  the  charge  of  remittance 
to  England,  where  the  refhedy  was  sought.  But  that  cause 
bears  a  marked  distinction  from  the  one  now  before  us ;  be- 
cause; in  that  case,  the  whole  transaction  took  place,  and  the 
entire  cause  of  action  arose  in  India." 

"  There  is  no  doubt  of  the  rule  laid  down  by  the  Chancel- 
lor ;  "that  interest  must  be  paid  according  to  the  law  of  the 
country  where  the  debt  was  contracted  and  to  be  paid."  He 
eays,  "  in  this  case,  the  plaintiff  consigns  a  shipment  to  the 
defendants,  and  the  cargo  is  received  at  Canton,  by  the  agent 
of  the  defendants  on  their  behalf;  Canton  is  then  the  place 
where  the  contract  is  made ;  and  Canton  is  the  place  where 
the  debt  is  to  be  paid." 

"  With  great  respect,  it  seems  to  me,  that  his  Honor  the 
Chancellor  did  not  advert  to  the  important  consideration  that 
by  the  terms  of  the  contract  so  made  at  Canton,  the  goods 
were  to  be  brought  to  New  York,  not  for  the  account  and  at 
the  risk  of  the  consignees,  but  to  be  sold  here,  by  them,  as 
factors  or  commission  merchants,  who  were  to  remit  the  nett 
proceeds  to  the  consignor  at  Canton." 

"  Here  the  words  of  Huberus  apply  *  eontraxisse  unusquis- 
que  in  eo  loco  intelligUur,  in  quo  ut  solveret,  se  cbligavitP 

"  I  apprehend  it  is  not  the  case  of  a  debt  contracted,  and 
to  be  paid  at  Canton.  The  contract  was  made  there,  but  it  was 
to  be  executed  here.  The  parties  had  express  reference  to 
this  country,  as  the  theatre  of  operations  under  the  contract. 
Consequa  had  a  right  (and  he  exercised  it  in  part,)  of  draw- 
ing for  and  receiving  the  nett  proceeds  at  New  York,  at  any 
time  before  they  were  remitted  ;  or  he  had  a  right  to  direct 
the  mode  or  channel  of  remittance,  provided  it  was  not 
unlawful. 
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^  Hence,  I  infer,  that  the  contract  did  not  oblige  the  con- 
signees to  pay  the  avails  of  the  cargoes  to  Consequa  at  Can- 
ton. On  the  contrary,  this  country  was  the  only  sphere  of 
their  duties ;  the  res  gesia  was  here,  and  they  were  not 
bound  to  do  anything  but  with  a  reference  to  our  own 
laws." 

"  Whether  the  American  embargo  furnished  any  excuse 
for  not  remitting  the  nett  proceeds  of  the  consigned  cai^oes, 
on  the  amount  collected  on  the  note,  (sent  to  the  defendants 
for  collection,)  so  as  to  bar  the  claim  for  interest  during  the 
time  in  which  it  was  unlawful  to  make  such  remittances,  is 
a  question,  which  I  think  does  not  arise  in  the  case.  The 
appellants  have  laid  no  foundation  for  such  exemption ;  be- 
cause, for  aught  that  appears,  they  had  the  i^eof  the  money 
during  the  embargo ;  and  therefore  ought  to  pay  interest  for 
it.  If  they  had  kept  that  money  distinctly,  as  a  deposit  for 
Consequa,  then  the  question  would  have  arisen,  upon  which 
I  forbear  to  express  any  decided  opinion.*^ 

'*  In  regard  to  the  debt  due /or  goods  sold  to  the  appel- 
lants, I  have  no  doubt  the  law  is,  as  stated  by  the  Chancellor, 
to  wit ;  ^  that  in  questions  arising  between  the  subjects  of 
different  states,  each  is  a  party  to  the  public  authoritative 
acts  of  his  own  government  and  he  is  as  much  incapacita- 
ted from  making  the  consequences  of  an  act  of  his  own  state, 
the  foundation  of  a  claim  to  indemnity  upon  a  foreign  sub- 
ject, as  he  would  be  if  such  act  had  been  done  immediately 
and  individually  by  himself.'  Conway  v.  Cfray,  10  East.  536. 
But  I  am  not  prepared  to  say,  that  an  omission  to  perform 
the  office  of  an  agent  or  commission  merchant,  where  the 
law  forbids  his  acting  in  that  capacity,  would  subject  the 
factor  to  the  same  hard  rule.  The  absolute  debtor  contracts 
in  his  own  right,  for  his  own  exclusive  benefit,  but  the  con- 
signee is  the  mere  agent  or  servant  of  the  consignor,  acting 
here,  chiefly  for  the  benefit,  and  at  the  risk  of  the  principal, 
and  as  his  representative.  It,  therefore  seems  to  me,  very 
questionable^  whether  the  acts  of  his  government  ought  to 
be  imputed  to  the  agent,  in  a  question  between  him  and  his 
principal." 

*<  Upon  the  whole  case,  therefore,  my  opinion  is,  that  the 
decree  ought  to  be  reversed^  to  the  end  that  in  restating  the 
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accounts  between  these  parties,  the  appellants  be  charged 
with  interest  at  the  rate  of  7  per  cent,  instead  of  12  per  cent, 
per  annum,  on  the  nett  proceeds  of  the  goods  consigned  to 
them  to  be  sold  for  the  account  of  the  respondent." 

This  being  the  unanimous  opinion  of  the  court,  it  was 
decreed  accordingly. 
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Huntington  and  Another  v.  Forkson,  6  Hill,  149. 

In  S.  Ct  reported  7  Wend.  463,  under  the  title  of  The  People  es  rel  Roee- 
kranM  ▼.  Haekine,  Sheriff  of  Reneeelaer,  on  application  by  jadgment  cred- 
itor who  had  offered  to  redeem  lands  sold,  for  a  tnandamue  to  eheriff  to  de- 
liver a  deed,  dtc. 

Judgment  Crediior^s  right  of  Redemption  of  Lands 
sold  under  execution  ;  Whether  "  a  Rent  Charge  with 
Clause  of  Distress*^  may  be  sold  on  Execution  ? 

Upon  the  original  motion  for  a  mandamus  on  behalf  of  the 
redeeming  creditor,  the  Supreme  Court  held  at  the  special 
term,  Nov.  1831,  that  he  was  entitled  to  a  mandamus  to  the 
sheriff  to  deliver  a  deed.  Mr.  Justice  Sutherland,  presiding, 
decided  as  follows : 

1.  A  rent  charge,  that  is,  a  rent  reserved  upon  a  lease  in 
fee,  containing  a  clause  to  enter  and  distrain  for  rent,  is  an 
interest  in  land  which  is  bound  by  a  judgment  and  may  be 
sold  on  execution  as  real  estate,  and  forms  a  specific  portion 
of  the  premises  on  which  it  is  charged ;  a  rent  seek  is  not 
such  an  interest. 

2.  The  provisions  of  the  Revised  Statute  by  which  a  cred- 
itor whose  judgment  is  a  lien  on  a  specific  portion  only  of 
any  lot  or  tract  of  land  sold,  may  redeem  the  whole,  applies 
as  well  to  sales  made  before,  as  since  those  statutes  went  into 
operation. 

3.  If  a  deed  has  been  improvidently  executed  to  the  pur- 
chaser, and  a  sheriff  is  subsequently  directed  to  execute  a 
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deed  to  the  redeeming  creditor,  the  court  will  not  direct  the 
first  deed  to  be  cancelled,  but  leave  the  creditor  to  enforce 
his  rights  as  he  shall  be  advised.  A  mandamus  was  granted 
accordingly,  Mr.  Justice  Sutherland  observing — "  We  never 
order  a  deed  to  be  cancelled,  given  under  such  circumstan- 
ces. It  may  be  questionable  whether  the  court  have  autho- 
rity to  make  such  an  order." 


The  question  of  the  right  of  Rosekranz  to  redeem  was  aft- 
erwards brought  before  the  Supreme  Court  upon  a  special 
verdict  in  this  action  of  ejectment,  in  which  the  purchasing 
creditor,  Huntington,  and  Payne,  the  debtor  in  the  judgment 
under  which  Huntington  bought  were  plaintiffs,  and  Fork- 
son,  the  tenant,  defendant. 

That  Court  held,  as  before,  that  Rosekranz  had  the  right 
of  redemption  and  rendered  judgment  against  the  plaintiffii 
for  the  reasons  stated  in  their  opinion  on  the  foregoing  mo« 
tion  for  the  mandamus,  Huntington  and  Payne  thereupon 
brought  error.    6  Hill,  149—160. 

The  Court  of  Errors  held  as  follows : 

1.  Under  the  Act  of  1820,  relating  to  the  redemption  of 
lands  sold  on  execution,  a  creditor  whose  judgment  was  a 
lien  on  only  a  part  of  the  premises  sold,  acquired  no  right 
to  redeem  the  whole. 

2.  The  provision  in  the  Revised  Statutes  giving  this  right 
applies  only  (o  sales  made  after  the  first  of  January,  1830» 
and  was  not  intended  to  operate  retrospectively^  so  as  to  in- 
terfere with  purchases  previously  made ;  and  the  lands  in 
question  having  been  sold  on  execution  in  October,  1829,  a 
judgment  creditor,  whose  lien  extended  only  to  a  portion  of 
the  property  sold,  and  who  sought  to  redeem  the  whole  un- 
der the  Revised  Statutes,  had  no  such  right  of  redemption.'* 

As  to  whether  a  rent-charge  reserved  upon  a  lease  in  fee 
oan  be  sold  on  execution  as  real  estate  and  redeemed  by  a 
judgment  creditor,  the  two  Senators  who  delivered  opiniona 
declined  to  examine  the  question. 
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Notes  v.  Hewitt.    18  WencL  141. 

Reversal  of  Justicefs  Judgment  by  Common  Pleas  on  Cer* 

iiorari  ;  of  Judgment  of  Common  Pleas  and  Supreme 

Court  by  Court  of  Errors;  Jurisdiction  of  Supreme 

Court  in  such  Case  on  Question  of  Fact  before  Justice  / 

'  Defendant  Discharged^  called  as  Witness. 

Error  from  the  Supreme  Court.  Trespass  originally  for 
the  taking  of  a  horse.  The  question  in  the  case  was  whether 
the  horse  belonged  to  Hewitt  or  one  Lane.  When  the  plain- 
tiff rested,  no  evidence  having  been  given  connecting  Noyes 
with  the  taking,  it  was  moved  on  that  ground,  that  he  be  dis« 
charged  from  the  suit,  he  being  the  plaintiff  in  the  execution 
under  which  the  property  had  been  taken.  The  justice  ac- 
cordingly  discharged  him,  instead  of  directing  the  jury  to 
find  a  verdict  in  his  favor.  Noyes  was  then  sworn  as  a  wit- 
ness, and  from  the  evidence  given  subsequent  to  his  dis- 
charge, it  appears  that  the  horse  was  sold  under  the  execu- 
tion and  that  he  purchased  him,  and  that  the  amount  was 
applied  on  the  execution.  The  case  was  submitted  to  the 
jury  who  found  a  verdict  of  ''  no  cause  of  action,"  on  which 
the  justice  entered  judgment  against  the  plaintiff  for  the  costs 
of  suit.  On  certiorari  to  Orleans  Common  Pleas,  the  court 
reversed  the  judgment  of  the  justice  and  gave  judgment  for 
costs  against  both  Noyes  and  Pettingell  the  other  defendant, 
who  brought  writ  of  error  to  the  Supreme  Court,  which  af- 
firmed the  judgment  of  the  Common  Pleas  in  the  following 
pithy  opinion.    Per  Nelson,  J. 

"  The  subject  of  the  dispute  was  a  horse.  The  jury  must 
have  found  that  the  plaintiff  Hewitt  was  not  the  owner.  The 
Common  Pleas  held  he  was  the  owner.  If  this  be  considered 
a  question  of  fact^  the  judgment  of  the  Common  Pleas  must 
be  affirmed ;  and  if  a  question  of  law,  then  I  think  they 
were  right.  So  that  in  either  view,  the  judgment  must  be 
affirmed." 
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But  the  Court  of  Errors  held  that  as  there  was  evidence 
on  both  sidesy  though  very  slight  on  one,  a  court  of  Common 
Pleas  is  not  authorized  on  certiorari  to  reverse  the  judgment ; 
although  such  court  may  arrive  at  a  very  diflfereut  conclusion 
upon  the  weight  of  evidence." 

"  That  a  court  of  Common  Pleas  may,  however,  reverse  a 
judgment  of  a  justice  where  there  is  no  evidence  or  a  mater- 
ial defect  in  the  proof;  or  where  there  is  a  recovery  for  a  to- 
tally different  cause  of  action  from  that  laid  in  the  declara- 
tion, or  where  (he  demand  recovered  is  manifestly  illegal,'^ 
also  "  That  the  Supreme  Court  is  not  concluded  by  the  judg- 
ment of  a  court  of  Common  Pleas  in  a  certiorari  cause  from 
reversing  the  judgment  of  that  court  on  the  assumption  that 
such  judgment  was  rendered  on  the  facts  of  the  case  and 
therefore  not  the  subject  of  review  by  the  Supreme  Court ; 
that,  on  the  contrary,  where  the  Common  Pleas  reverse  a 
judgment  of  a  justice  without  any  assignable  cause  it  is  erro^ 
neous.  Whitney  v.  Sutton,  lU  Wend.  413,  and  Colwnbia 
Turnpike  Co.  v.  Haywood,  id.  435,  are  contra  and  overruled 
by  this  case." 

The  discharge  of  the  defendant  by  the  justice  instead  of 
directing  the  jury  to  find  him  "  not  guilty,"  was  held  no  cause 
of  reversal,  though  the  Chancellor  says :  ^*  It  is  probable  he 
erred,  in  point  of  form,  in  this  respect."  But  he  says :  <'  // 
was  a  mere  technical  error;  and  he  argues  that  it  was  no 
ground  for  reversing  the  judgment  as  to  Noyes,  on  that  ac- 
count, as  the  statute  in  terms  directs  '*  that  the  court  of  Com- 
mon Pleas  shall  disregard  mere  technical  omissions,  imper- 
fections, or  defects  in  the  proceedings  before  the  justice."  2 
R.  S.  257,  §  181.  He  then  says :  "  The  evidence  given  after 
Noyes  was  discharged,  as  he  was  then  no  longer  a  party  to 
the  suit,  was  not  evidence  on  which  the  Common  Pleas  could 
reverse  the  judgment  as  to  Aim." 
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Dyett  v.  Pendleton,  8  Cow.  727. 

InS.  Ct.4id.58l. 

Landlord  and  Tenant ;  Eviction;  Nuisance;  Rent, 

The  Supreme  Court  in  this  case,  held  that  a  plea  of  eyie- 
tioD,  which  alleged  <<  that  the  landlord  was  guilty  of  a  nuis- 
ance  in  bringing  lewd  women  near  the  premises  demised, 
and  under  the  same  roof,  by  which  the  tenant  and  his  fam- 
ily were  broken  of  their  rest  and  otherwise,  so  much  annoyed 
that  they  were  obliged  to  leave  the  demised  premises,  and 
keep  away  on  that  account,"  was  bad  on  general  demurrer, 
and  was  not  a  legal  bar  to  the  landlord's  recovery  for  rent ; 
that  although  an  eviction  by  the  lessor  of  any  part  of  the 
demised  premises,  was  a  good  plea  in  bar,  the  facts  set  up  in 
this  plea  did  not  amount  to  such  an  eviction. 

The  Court  of  Errors  reversed  the  judgment  of  the  Su- 
preme Court,  upon  the  ground  that  such  '<  nocturnal  noises 
and  disturbances,  and  the  abandonment  of  the  premises  by 
the  tenant,"  were  evidence  to  go  to  a  jury ^  under  a  plea  of 
eviction  of  tenant  by  the  landlord,  in  an  action  for  the  rent ; 
and  that  the  jury  might  upon  sirch  evidence,  be  authorized 
in  finding  the  plea  of  eviction  to  be  true ;  and  that  if  the 
facts  were  found  as  alleged  in  the  plea,  the  lessor  would 
thereby  be  barred  of  his  rent,  as  on  an  actual  and  physical  ex- 
pulsion of  the  tenant  by  the  lessor. 

Judgment  reversed  accordingly. 
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Benson  v.  Bolles,  8  Wend.  176. 

Not  reported  in  S.  Ct. 

Landlord  and  Tenant;  Collusive  Surrender. 

In  this  case,  a  landlord  demised  premises  for  one  year^  to 
a  tenant  at  a  specified  rent,  and  agreed  that  if  he  continued 
to  occupy  them  for  seven  years  at  the  same  rent,  he,  the 
landlord,  would  pay  him  $50,  for  money  laid  out  in  repairs ; 
and  a  sub-tenant  of  the  lessee,  surrendered  the  premises  to 
the  landlord  fourteen  days  before  the  expiration  of  the  seven 
years,  paying  him  the  rent  up  to  that  day. 

The  Supreme  Court  held  that  the  lessee  could  not  recover 
the  $50  expended  in  repairs.    But 

The  Court  of  Errors  held,  that  the  landlord,  for  the  resi- 
.due  of  the  term,  14  days,  must  be  considered  a  quasi  sub- 
tenant to  the  original  lessee,  and  at  the  expiration  of  the 
seven  years,  was  liable  for  the  $50  agreed  to  be  paid  for  re- 
pairs. 

Judgment  reversed  10  to  9. 


Stone  v.  Matthews,  7  Hill,  428. 

In  S.  Ct.  1  HiU,  565. 

Landlord  and  Tenant ;  Right  of  Distress  on  Property  of 

Boarder  in  Boarding- House^ 

In  this  case  the  Supreme  Court  held  that  where  the  prop* 
erty  of  a  boarder  at  a  boarding-house,  was  not  in  the  posses- 
sion of  such  lodger  or  boarder,  but  in  the  possession  and  ac- 
tual use  of  the  tenant  of  the  boarding-house,  by  the  owner's 
permission,  and  without  the  consent  of  the  landlord,  the 
property  was  not  exempt  from  distress. 

But  the  Court  of  Errors  held,  that  the  judgment  was  erro- 
neous, and  a  resolution  was  offered  and  passed  on  the  re- 
versal, as  follows :  "  Resolved,  that  property  of  boarders  at 
taverns  and  boarding-houses,  is  not  liable  to  distress  for  rent 
although  such  property  is  not  in  their  possession,  but  in  the 
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possession  and  actual  use  of  the  tenant,  by  their  permission, 
and  without  the  consent  of  the  landlord." 

This  resolution  was  adopted  by  a  vote  of  16  to  7. 

B3r-  The  question  arose  under  the  statute  2  R.  S.  413,  2d 
Ed.  §  15,  which  excepts  from  distress  the  property  of  board- 
ers at  taverns  and  boarding-houses.  The  Supreme  Court 
held  that  this  exception  embraced  only  the  ''  property  in  use 
by  him  as  a  boarder?^ 
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Adams  v.  Hull,  2  Denio,  306. 

In  S.  Ct.  1  HiU,  601. 

Lease;  Assignee. 

The  plaintiff  being  the  assignee  of  a  lease,  and  bound 
by  covenant  to  pay  the  rents,  &c.,  to  the  lessor,  assigned  the 
lease  to  the  defendant  by  writing,  expressing  a  consideration 
of  three  thou^sand  dollars ;  whereupon  the  defendant  execu- 
ted a  covenant  to  the  plaintiff  to  pay  the  rents,  &c.,  and  at 
the  same  time  gave  the  plaintiff  two  notes,  under  seal,  one 
for  $2,000,  and  the  other  for  $1,000.  This  was  an  action  of 
covenant  upon  the^r^f  ^lote  ;  and  the  defendant  offered  to 
prove  by  parol,  that  the  other  note  was  ^iven  as  collateral 
security  for  the  rent,  and  that  he  had  paid  it  at  its  maturity, 
and  that  he  had  been  afterwards  compelled  to  pay  the  rent 
for  a  like  amount  to  the  lessor  to  avoid  a  distress ;  which 
$1,000  he  now  sought  to  set  off  against  so  much  of  the 
plaintiff's  demand  on  the  other  note. 

The  Supreme  Court  held  the  parol  evidence  inadmissible, 
but 

The  Court  of  Errors  reversed  the  decision,  holding  it 
competent  for  the  defendant  to  prove  by  parol  the  considera- 
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Hon  of  the  second  note^  and  thus  lay  a  foundation  for  the 
set  off  pro  ianiOf  against  the  plaintiff's  demand. 

Reversed  11  to  6. 


Cartledge  and  another  v.  West,  2  Denio,  377-379. 

In  S.  Ct  5  Hill,  488. 

Landlord  and  Tenant ;  Assignee  of  Lease. 

In  this  case,  the  Supreme  Court  held  that  the  landlord 
may  recover  under  a  count,  upon  an  insimul  computassent^ 
though  the  evidence  be  of  an  accounting  for  rent  secured  by 
deed. 

The  Court  of  Errors,  without  passing  expressly  on  this 
point,  held  that  where  the  defendant  was  the  assignee  of  the 
lessee  under  an  assignment  in  trust  for  creditors,  and  the 
promise  upon  the  accounting  was  '<  to  pay  when  he  should 
receive  funds  from  the  assigned  property  ^^^  and  there  was  no 
proof  that  he  had  received  such  funds,  the  plaintiff  could 
not  recover. 

The  judgment  was  accordingly  unanimously  reversed. 


DuFFiELD  and  others  v.  Whitlock,  26  Wend.  55-62. 

Reported  1  Hofimao  Ch.  R.  110.    Not  reported  in  Paige. 

Lease  ;  Covenant  for  Appraisement  and  Renewal. 

The  lease  in  this  case  contained  a  covenant,  that  "  at  the 
expiration  of  the  term,  the  buildings  should  be  appraised,  and 
that  the  lessors  should  pay  the  tenant  the  appraised  value, 
or  grant  a  new  lease  for  twenty  years,  upon  such  terms  as 
he  might  think  proper,  and  as  might  be  approved  by  the 
lessee;  and  in  case  the  lessee  should  not  approve  of  the 
terms  offered,  that  he  should  have  the  right  to  remove  the 
buildings  within  three  months  after  the  expiration  of  the 
lease."  After  the  expiration  of  the  term,  the  parties  appoint- 
ed appraisers  by  an  instrument  in  writing  and  under  seal, 
by  which  they  agreed  to  stand  to  and  abide  and  perform 
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the  appraisement  to  be  made  under  and  pursuant  to  the 
coyenant  in  the  lease.  The  appraisement  being  made,  the 
lessor  tendered  a  lease  to  the  lessee,  but  at  a  rent  grossly 
disproportioned  and  exorbitant,  which  the  lessee  declined  to 
accept,  and  filed  his  bill,  alleging  the  lease  tendered  to  have 
been  coUusively  offered  and  not  in  good  faith ;  and  praying 
that  the  lessors  might  be  decreed  to  pay  the  value  of  the 
buildings  as  appraised  or  to  be  appraised,  and  for  a  new- 
lease,  &c. 

The  Assistant  Vice  Chancellor  of  the  first  circuit,  held, 
that  though  the  complainant  by  the  terms  of  the  lease,  was 
not  entitled  to  demand  a  renewal,  yet  that  by  the  submission 
to  the  appraisers^  a  new  agreement  had  been  entered  into, 
and  he  decreed  the  sum  found  by  the  appraisers,  to  be  paid 
to  the  lessee.    On  appeal, 

The  Chancellor  held  that  there  could  be  no  decree  for  a 
new  lease  ;  but  he  differed  as  to  the  effect  of  the  submission^ 
holding  it  to  be  no  new  agreement ;  but  he  also  held  that  as 
the  lessors  had  not  tendered  a  lease  according  to  the  spirit 
of  the  covenant  in  the  lease ;  the  lessee  was  entitled  to  be 
paid  the  appraised  value  of  the  buildings ;  and  he  affirmed 
the  Assistant  Vice  Chancellor's  decree. 

The  Court  of  Errors  held,  on  the  other  hand,  that  though 
the  covenant  for  a  new  lease  was  too  vague  and  indefinite 
to  authorize  a  new  lease ;  that  the  offer  of  a  new  lease,  though 
at  an  exorbitant  rent,  released  the  lessor  from  all  covenants 
in  the  lease,  except  to  permit  the  removal  of  the  buildings, 
and  consequently  that  he  was  not  liable  to  pay  the  appraised 
value.    Decree  reversed. 

For  reversal  13,  for  aff.  6. 
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Patebson  v.  ElliSi  11  Wend.  269. 

Opinion  of  Chanceflor,  id.  365. 

Legacy,  Vested  or  Contingent. 

Appeal  from  Chancery. 

Ellis,  the  testator,  directed  by  will  made  in  1811,  in 
which  year  he  died,  that  immediately  after  his  decease,  the 
sum  of  $20,000  should  be  placed  at  interest  in  the  name  of 
his  in/ant  daughter,  E.  E.,  either  on  public  or  private  secu- 
rities, and  that  the  interest  or  income  thereof  should  be  re- 
ceived  by  his  executors  as  the  guardians  of  the  estate  of  his 
daughter  during  her  minority,  and  $500  of  the  interest  to  be 
paid  annually  to  his  wife,  to  be  appropriated  to  the  daughter's 
education  and  maintenance,  unless  she  should  marry  before 
she  arrived  at  full  age,  in  which  case  the  whole  of  the  interest  to 
be  paid  to  her.  The  residue  of  the  interest  over  the  $500,  to 
be  invested,  and  then  that  the  ''  whole  of  the  said  principal 
sum,  together  with  the  accumulation  of  the  interest  thereon, 
be  at  her  free  and  absolute  disposal,  after  she  shall  attain 
the  age  of  twenty-one  years ;"  if  she  should  die  before  at- 
taining twenty-one,  leaving  lawful  issue, — her  issue  to  be  enti- 
tled to  the  portion  before  ^^  given  to  his  daughter  Emily, 
provided  she  shall  attain  the  age  of  twenty- one  years  ;  if 
one,  the  whole ;  and  if  more  than  one,  share  and  share 
alike." 

But  if  she  died  before  twenty-one,  "  and  without  leaving 
lawful  issue,^  then,  principal  and  interest  to  be  distributed 
as  he  had  provided  with  regard  to  the  residue  of  his  estate. 
Cross  remainders  are  subsequently  created  between  his 
sons  and  daughters  in  case  of  any  dying  before  their  shares 
vest,  without  leaving  lawful  issue. 

The  Chancellor  held  the  legacy  not  vested,  but  contin- 
gent. 

The  Courtof  Errors  held  that  the  legacy  of  $20,000,  with  the 
interest  was  a  vested  legacy  ;  that  the  limitation  over  in  fiEivor 
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of  the  residuary  legatees,  was  ^^  contrary  to  law,  and  void,''  as 
expressed  in  the  decree.  And  the  reporter  adds  in  his  margi- 
nal note  :  "  that  it  was  further  held,  that  if  the  terms  of  the  will 
conferred  only  a  life  interest  in  the  daughter,  the  subsequent 
limitation  over,  being  upon  an  indefinite  failure  of  issve^ 
was  too  remote,  and  therefore  void,  as  an  executory  devise.'' 

The  opinion  delivered  by  Ch.  J.  Savage,  is  a  clear  and 
able  exposition  of  the  English  and  American  cases  ou  this 
subject. 

He  says :  '<  My  conclusions  upon  the  whole  case  are 
these: 

"  I.  That  the  legacy  of  $20,000  and  its  interest  became 
vested  in  the  legatee,  because,  1.  It  was  separated  from  the 
estate  of  the  testator.  2.  It  was  invested  in  the  name  or  for 
the  benefit  of  the  legatee.  3.  The  testator  appointed  guar* 
dians  to  manage  his  daughter's  estate.  4.  The  interest  was 
given  to  her  use.  6.  It  is  to  be  paid  at  21,  and  be  at  her 
own  absolute  disposal. 

<'  II.  That  the  legacy  having  vested,  it  was  not  divested 
by  the  limitation  over,  because  the  absolute  property  passed 
by  the  will ;  it  was  not  given  to  the  legatee  for  life,  but  to 
be  at  her  own  free  and  absolute  disposal,  after  she  shall  at- 
tain the  age  of  21  years. 

<*III.  If,  however,  the  will  gives  E.  E.  only  an  estate  for 
life  in  the  first  part  of  the  clause,  the  subsequent  limitation 
over  being  upon  an  indefinite  failure  ofissue^  is  too  remote 
and  therefore  void  as  an  executory  devise." 

The  Chancellor  in  his  opinion,  (contained  in  the  report,) 
fully  admits  that  the  separation  of  the  legacy  from  the  mass 
of  the  estate,  &c.,  rendered  it  a  vested  legacy  in  the  daugh* 
ter,  payable  at  a  future  day;  but  subject  to  the  limitation 
contained  in  the  latter  clause  of  the  bequest."  p.  266. 

Decree  of  Chancellor  reversed  ;  3  judges  and  12  senators 
for  reversal,  9  senators  for  off. 
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Thorn  v.  Blanchard,  5  J.  R.,  508. 

Not  reported  in  S.  Ct. 

Libel;  Privileged  Communication, 

This  was  an  action  for  a  libel  contained  in  a  petition  to 
the  council  of  appointment,  praying  the  removal  of  the  plain- 
tiff from  an  office  he  held  under  the  council,  and  preferring 
certain  charges,  in  words  admitted  to  be  actionable  in  them^ 
selves,  KtiA  false. 

The  Supreme  Court  held  the  communication  not  a  privi- 
leged one,  and  that  an  action  was  sustainable  for  such  an 
abuse  of  the  right  of  petition.  The  Court  of  Errors  reversed 
the  decision ;  the  court  held,  that  no  action  will  lie  for  char- 
ges against  a  public  officer,  contained  in  a  petition  to  the  ap' 
pointing  power  praying  his  removal  from  office,  although  the 
words  used  in  the  petition  are  false,  and  actionable  in  them- 
selves, without  proving  express  malice  ;  or  that  the  petition 
was  actually  fnalicious  and  groundless,  and  presented  merely 
to  injure  the  plaintiff's  character. 


H^  It  would  seem  necessary,  therefore,  in  a  declaration  for 
such  a  libel,  to  aver  express  malice,  and  the  groundlessness 
of  the  charges,  and  that  they  were  presented  merely  to  in- 
jure the  plaintiff's  character. 

The  reporter  adds  a  semble  to  this  case,  which  does  not 
appear  to  be  authorized  by  any  thing  in  the  decision  as  re- 
ported ;  as  follows : 

"  It  seems,  that  where  a  person  addresses  a  complaint  to 
persons  competent  to  redress  the  grievance  complained  of,  no 
action  will  lie,  whether  his  statement  be  true  or  false,  or  his 
motives  innocent  or  malicious." 


40 
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Spencer  v.  Southwjck,  11  J.  R.,  673. 

In  S.  Ct  9  J.  It  314,  and  10  J.  R.  959. 

Libel;  Pleading. 

In  a  declaration  for  a  libel  charging  that  "by  hypocritical 
cant,  &c.,  the  plaintiff  and  his  associates,  effected  the  incor- 
poration of  the  Manhattan  Bank,  in  which  the  plaintiff's 
share  of  the  profits  was  several  thousand  dollars ;  and  that 
the  plaintiff,  as  a  member  of  the  senate,  advocated  the  bill 
entitled  ''An  act  for  supplying  the  city  of  New  York  with 
pure  and  wholesome  water,"  knowing  "  that  it  contained  a 
clause  authorizing  the  company  to  carry  on  banking  busi- 
ness, and  when  he  knew  that  the  other  members  of  the  leg* 
islature  were  ignorant  of  the  fact,  &>c."  The  defendant 
pleaded  in  justification,  that  the  plaintiff  was  a  senator  on 
the  2d  of  April,  1798 ;  that  such  a  law  was  passed,  and 
averred  that  at  the  time  of  passing  the  law,  the  plaintiff  as 
senator  advocated  and  supported  the  bill,  knowing  at  the 
time,  that  it  contained  such  clause,  &c. ;  and  that  a  large 
majority  of  the  members  of  the  legislature  were  ignorant  of 
that  fact,  &c. ;  and  that  at  the  time  and  place  first  msntioned 
the  plaintiff  held  and  was  owner  of  a  large  portion  of  the 
stock  created  by  the  said  law,  to  wit:  $5000:  all  which 
acts  of  the  plaintiff's  were  hypocritical  and  deceptive,  and 
contrary  to  his  duty  as  a  senator,  &;c."  The  plaintiff  replied  : 
"That  at  the  time  he  advocated  the  said  law,  as  senator,  he 
did  not  hold  and  was  not  owner  of  any  stock,"  &c.  On  a 
general  demurrer  to  this  replication,  the  Supreme  Court  held 
it  to  be  bad.  But,  on  error,  the  Court  of  Errors  held  that 
the  plea  was  also  bad,  as  not  being  an  answer  to  the  declara- 
tion, and  the  defendant  having  committed  the  first  fault  in 
pleading,  the  plaintiff  was  entitled  to  judgment. 

Judgment  reversed  accordingly* 
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Ryckman  v.  Dblavan,  25  Wend.  186. 

In  S.  Ct.  17  Wend.  49. 

Libel;  Pleading. 

Action  for  a  libel  stating  that ''  certain  malting  establish* 
fnents  on  the  hill  in  Albany,  (owned  by  particular  individu- 
als  bui  not  naming  the  plaintiff,)  were  supplied  with  water 
fer  maiting/rom  stagnant  pools,  gutters,  and  ditches,  often 
in  such  a  state  as  to  be  green  on  the  surface,"  and  that  there 
were  several  malting  houses  on  the  hill,  all  of  which  relied 
on  water  taken  occasionally  from  such  places."  The  plain^ 
tiff  alleged  in  his  declaration  that  he  was  a  maltster  and 
brewer  at  a  place  in  the  city  of  Albany  called  the  "Hill," 
and  that  to  injure  him  in  his  good  name,  and  to  destroy  his 
business,  the  defendant  published  the  libel.  The  plaintiff 
put  in  a  general  demurrer,  and  assigned  as  cause  of  demur- 
rer,  that  special  damage  was  not  alleged. 

The  Supreme  Court  held  that  the  publication  was  libellous^ 
and  that  it  was  not  necessary  to  allege  special  damage  to  sus- 
tain the  action ;  but  they  aLso  held  that  an  action  does  not 
lie  for  a  libel  for  a  publication  alleged  to  effect  the  individ- 
ual characters  of  persons  and  the  trade  or  business  carried 
on  by  them,  if  on  its  face  it  does  not  point  at  the  individuals 
intended,  otherwise  than  that  they  pursue  a  particular  trade 
or  business  in  a  specified  section  of  a  city ;  the  publication 
affecting  a  cl<iss  of  persons,  no  individual  of  that  class  is 
entitled  to  sustain  an  action  for  the  publication. 

The  Court  of  Errors  held,  however,  that  an  action  may  be 
sustained  for  such  a  libel,  by  an  individual  for  an  injury  to 
his  business,  unless  it  be  manifest  upon  the  face  of  the  pub- 
lication that  the  charges  were  made  against  a  class  of  society, 
a  particular  profession,  an  order  or  body  of  men  at  large,  and 
can  not,  by  possibility,  import  a  personal  application  tend- 
ing to  produce  private  injury. 

^rhe  case  of  Sumner  v.  Buel,  12  J.  R.  465,  denying  the 
right  of  an  individual  to  maintain  an  action  for  a  libel  affect- 
ing a  class  of  persons,  without  alleging  special  damages, 
questioned. 

Judgment  reversed ;  10  for  rev.,  9  for  aff. 


316  LIBEIi. 

DoLLOWAY  V.  TuRRiLL,  26  Wend.  383—403. 

Reported  in  S.  Ct.  17  Wend.  426. 

Libel ;  What  are  Questions  for  Jury. 

The  libel  complained  of  in  this  case  charged  Turrill,  the 
plaintiff  below^,  who  was  first  judge  of  the  county  of  Os* 
wego,  and  as  mentioned  in  the  libellous  publication,  ad- 
dressed *<  to  the  public/'  then  '^  a  candidate  for  the  office  of 
member  of  Congress"  with  having  put  his  official  signature 
as  first  judge  to  a  statement  in  writing  in  the  form  of  an  af- 
fidavit, stating  under  his  hand  that  the  person  who  signed  it 
was  duly  swom^  when,  in  truth,  the  said  person  was  not 
sworn  at  all ;"  it  also  asserted  that  the  paper  thus  certified 
^'was  intended  to  prevent  the  appointment  of  the  present 
collector  of  Oswego,  and  that  T.  made  himself,  secretly,  as 
he  supposed,  busy  in  concerting  measures  to  produce  that 
result.  It  then  continued  :  "  We  leave  the  public  to  judge 
under  the  circumstances  whether  Judge  Turrill  has  not  com- 
mitted a  gross  violation  of  his  oath  of  office,  for  the  purpose 
of  ruining  a  man  whom  he  has  long  endeavored  to  injure, 
ahhough  he  belongs  to  the  same  political  party  with  him- 
self."  This  publication  was  signed  by  the  defendant  and 
some  others,  and  published  in  a  newspaper  Oct.  26th,  1832. 
The  plaintiff  in  his  declaration  stated  that  he  was  first  judge 
A^c^  at  the  time  the  alleged  act  took  place  and  the  defendant 
intending  to  cause  it  to  he  believed  that  he,  in  his  office  of 
first  judge,  had  conducted  himself  in  a  corrupt  and  crimr 
inal  mamier,  and  was  destitute  of  official  purity,  and  judi- 
cial integrity;  caused  the  publication  to  be  made,  alleging 
that  it  was  false,  scandalous,  (fee. 

The  defendant  pleaded  the  general  issue,  and  accompanied 
it  with  a  notice  that  he  would  prove  on  the  trial  of  the  cause 
the  facts  as  set  forth  in  the  publication ;  adding,  "And  that 
the  publication  was  made  with  good  motives  and  for  justifi- 
able ends:  to  wit;  to  inform  the  electors  of  the  congression- 
al district  of  the  facts  detailed  therein,  and  that  all  the  mat- 
ters alleged  in  the  declaration  to  be  libellous,  were  true." 

The  cause  was  tried  in  Dec.  Ter.  1838,  a  second  time  be- 
fore Gridley,  circuit  judge,  at  the  Oswego  circuit,  when  after 
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the  evidence  of  publication,  and  that  the  defendant  was  worth 
$30,000,  the  plaintiff  rested. 

The  defendant  then  offered  to  prove  the  facts  specified  in 
his  notice ;  to  which  proof  the  plaintiff  objected,  ^  On  the 
ground  of  the  insufficiency  of  the  notice,  and  also  that  the 
facts  stated  in  the  notice,  in  regard  to  the  charge  as  to  the  af- 
fidavit, did  not  amount  to  a  justification  of  that  charge." 
The  evidence  was  rejected.  The  defendant  then  offered  to 
prove  "  That  the  plaintiff  did  the  several  acts  specified  in  the 
publication  corruptly  and  with  the  intent  and  motive  alleged 
in  the  declaration  to  be  charged  against  him — which  was 
also  objected  to  and  rejected.  The  counsel  for  the  defendant 
then  requested  the  judge  to  charge  the  jury  that  they  had  a 
right  to  decide  in  what  sense  the  words  in  the  publication 
were  used  ;  that  is,  whether  they  imported  a  charge  of  tnacl- 
vertence  on  the  part  of  the  plaintiff  in  certifying  that  he  bad 
sworn  the  person  to  the  affidavit,  when  he  had  not  adminis- 
tered any  oath  ;  or  whether  they  imported  official  corruption 
in  the  plaintiff;  and  if  the  jury  should  find  that  they  were 
used  in  an  innocent  sense,  then  that  they  were  not  action- 
able. But  the  judge  declined  so  to  charge ;  and  told  the  jury, 
"  That  any  written  or  printed  publication  charging  an  indi- 
vidual with  a  want  of  integrity  or  with  corruption  in  office 
was  actionable ;  that  the  act  here  charged  was  one  which 
not  only  would  imply  a  want  of  integrity,  but  amount  to  an 
unequivocal  charge  of  official  corruption,  and  which  if  true 
would  render  him  unworthy  of  his  judicial  station,  and  of 
the  suffrages  of  his  fellow  citizens  for  that  for  which  be  was 
thes  a  candidate ;  that  the  Supreme  Court  had  already 
passed  on  the  construction  of  the  libellous  article  then  in 
question  in  accordance  with  these  views  and  had  determined 
that  the  paper  was  not  susceptible  of  an  innocent  construc- 
tion, but  was  libellous  in  its  character,  and  it  would  therefore 
be  their  duty  so  to  consider  it  in  their  verdict.  The  only 
other  question,"  he  further  said,  necessary  for  them  to  con- 
sider was  whether  the  plaintiff  had  been  guilty  of  publishing 
the  libel  in  question,  and  left  that  to  them  upon  the  evidence. 
The  jury  returned  a  verdict  for  the  plaintiff  with  $800  dam- 
ages. The  decisions  upon  the  evidence  and  the  charge  of 
the  judge  being  excepted  to,  the  defendant  upon  his  bill  of 


318  LIBEL. 


exceptions,  moyed  the  Supreme  Court  for  a  new  trial,  which 
was  denied.  The  opinion  of  the  court  was  delivered  h7 
Nelson,  Ch.  J.,  who,  after  stating  that  the  fact  of  publication 
was  sufficiently  proved,  says:  << After  this  it  was  entirely 
competent  to  admit  evidence  of  the  circulation  in  other  pa* 
pers  besides  those  specified  in  the  declaration.  A  party  put- 
ting a  libel  in  circulation  is  answerable  for  the  extent  that 
may  be  given  to  it  The  notice  did  not  amount  to  a  justifi- 
cation. The  import  of  the  libel  was  determined  by  this 
court  on  the  former  motion  for  a  new  trial,  17  Wend.  426 ; 
and  it  has  now  been  tried  in  conformity  to  the  principles 
there  laid  down.  It  is  impossible  to  interfere  with  this  ver- 
dict without  overruling  the  views  there  taken,  of  the  correct- 
ness of  which  we  have  seen  no  reason  to  doubt."  The  de- 
fendant then  sued  out  a  writ  of  error  to  this  court. 

The  Court  of  Errors  held  that  the  charge  of  the  judge  as 
matter  of  law,  that  the  publication  was  libellous  and  not 
susceptible  of  an  innocent  construction  was  erroneous,  and 
that,  instead  thereof,  the  question,  in  what  sense  the  words 
were  usedl  should  have  been  submitted  to  the  jury. 

The  Chancellor  read  an  opinion  in  favor  of  an  affirmance : 
(not  published.)  Senator  Root  having  maintained  in  an  opin- 
ion read  by  him,  that  the  provision  in  the  Constitution  that 
^*  In  all  prosecutions  or  indictments  for  libel,  the  truth  may 
be  given  in  evidence  to  the  jury,"  extended  to  civil  actions 
also;  and  Senator  Verplanck,  intimating  that  his  impres- 
sions concurred  with  that  opinion,  the  Chancellor  protest- 
ed against  the  decision  of  the  case  upon  grounds  not  pre- 
sented on  the  argument,  and  upon  which  the  plaintiff  below 
had  not  been  heard  by  counsel.  He  expressed  his  surprise 
that  such  a  construction  should  be  attempted  to  be  given  to 
the  constitutional  provision,  and  would  "  venture  to  say  that 
no  lawyer  had  ever  before  supposed  it  extended  to  civil 
suits  /'  that  to  extend  ii  to  them  would  operate  unfavorably 
to  the  defendant ;  that  at  common  law  the  truth  of  a  libel,  be 
the  motive  ever  so  bad  or  the  end  ever  so  unjustifiable,  if  the 
facts  are  properly  pleaded  or  set  out  in  a  notice,  may  be  given 
in  evidence  in  civil  suits  for  libel ;  but  that  if  the  provision 
in  the  Constitution  should  be  extended  to  civil  suits,  the 
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truth  will  DO  longer  be  a  justification,  unless  publisbed|  with 
''good  motives  and  justifiable  ends." 

Judgment  reversed  (it  would  seem  only  on  the  ground  that 
the  jury  bad  a  right  to  pass  upon  the  sense  of  the  words,)  by 
a  vote  of  all  the  members  present  for  reversal  except  the 
Chancellor  and  three  senators  who  voted  for  affirmance. 


S3r*  The  constitutional  provision  above  referred  to,  is 
amended  by  the  present  Constitution  of  the  state  of  New- 
York,  to  read  as  follows :  Const,  of  1846,  art.  1,  sect.  8,  "  la 
all  [criminal)  prosecutions  or  indictments  for  libels,  the  truth 
may  be  given  in  evidence  to  the  jury ;  and  if  it  shall  appear 
to  the  jury  that  the  matter  charged  as  libellous  is  true  and 
was  published  with  good  motives  and  for  justifiable  ends,  the 
party  shall  be  acquitted ;  and  the  jury  shall  have  the  right 
to  determine  the  law  and  the  fact." 


Stone  v.  Cooper,  2  Denio,  293 — ^306. 

Not  reported  below.    See  opinion  of  S.  Ct.,  por  Cowen,  J.>  3  Denio»  995. 

Libel;  Pleading. 

^The  plaintiff  below  declared  upon  the  following  libel  pub- 
lished by  defendant  '<  Mr.  J.  Fennimore  Cooper  need  not 
be  so  fidgetty  in  his  anxiety  to  finger  the  cash  to  be  paid  by 
us  toward  his  support.  It  will  be  forthcoming  on  the  last 
day  allowed  by  the  award,  but  we  are  not  disposed  to  allow 
him  to  put  it  into  Wall  street  for  shaving  purposes  before 
that  period.  Wait  patiently ;  there  will  be  no  locksmith  ne- 
cessary."   On  demurrer : 

The  Supreme  Court  held,  that  the  allusion  to  the  lock* 
smith,  the  nature  of  it  not  being  stated  in  the  inducement, 
did  not  render  the  publication  libellous ;  but  that  the  part  of 
the  article  representing  the  plaintiff  as  anxious  to  get  the 
money  to  use  it  in  shaving,  was  libellous.  That  the  libel 
implied  that  the  plaintiff  was  in  the  habit  of  shaving,  which 
they  held  to  mean,  in  common  parlance,  usury.  The  de- 
fendant brought  a  writ  of  error. 

The  Court  of  Errors  held,  that  for  want  of  a  proper  in- 


^0  LIEN. 

ducement  the  publication  in  that  respect,  was  n&t  libdUmSi 
and  held  the  declaration  insufficient  also  as  to  the  allusion  to 
the  locksmith. 

Judgment  reversed  on  the  latter  point  on/y,  16  to  6. 


LIEN. 
Bryce  and  Rennib  v.  Brooks,  26  Wend«  367  to  382. 

S.  Ct.    Reportod  in  Sap.  Ct  31  Wend.  14. 

Lien  of  Factor  of  Purchasing  Agents  who  had  Advanced 

Purchase  Money* 

This  was  an  action  of  trover  by  B.  and  R.  against 
Brooks,  in  the  New  York  Superior  (Tourt,  for  a  quantity  of 
rollers  for  printing  calicoes. 

In  September,  1833,  Brooks  at  the  request  of  B.  and  R., 
sent  an  order  to  his  correspondent  at  Manchester,  to  have  a 
quantity  of  rollers  prepared  and  sent  to  him  with  all  possible 
dispatch,  and  on  the  15th  of  October,  a  similar  order.  The 
first  quantity  was  accordingly  sent  and  arrived  in  New  York 
in  February,  1834.  On  the  11th  of  March,  B.  and  R.  gave 
B.  a  draft  at  4  months,  on  a  house  in  Philadelphia,  for  $1 ,623, 
the  cost  of  the  first  parcel^  and  Brooks  gave  a  receipt  for  it  on 
the  invoice,  specifying  that  when  paid  it  would  be  in  full  for  the 
invoice.  The  second  parcel  arrived  about  the  time  of  giving 
the  draft,  but  whether  before  or  after^  did  not  distinctly  ap« 
pear.  The  cost  of  the  second  parcel  was  $134 ;  both  were 
paid  for  in  England  by  Brooks.  After  receiving  the  draft, 
Brooks  refused  to  deliver  the  first  parcel,  unless  security  was 
also  given  for  the  second.  The  demand  was  made  previous  to 
the  20th  of  March.  The  works  of  R.  and  B.,  for  which 
rollers  were  intended,  were  destroyed  by  fire  on  the  24th  of 
March,  whereby  they  became  insolvent.  The  draft  for 
$1,623,  was  paid  at  maturity,  but  before  it  fell  due,  viz. ;  in 
June,  this  suit  was  commenced.  The  Chief  Justice  of  the 
New  York  Superior  Court,  charged  the  jury,  that  at  the  time 
of  the  demandj  the  property  of  the  first  parcel  of  rollers  was 
vested  in  the  plaintiffs,  and  that  the  defendant  had  not  such 
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a  lien  upon  it  as  to  entitle  him  to  retain  it ;  and  that  the  lefu- 
sal  to  deliver  it,  being  evidence  of  conversion,  the  defendants 
were  liable  in  trover.  Verdict  for  plaintifiis,  and  charge  ex- 
cepted to. 

On  writ  of  error,  the  Supreme  Court  reversed  the  jadg* 
ment,  and  awarded  a  venire  de  novo;  holding  that  the  de« 
fendant  Brooks,  had  a  lien  for  the  general  balance  due  to 
him  from  plaintiffs,  and  did  not  waive  it  by  taking  the  draft. 
On  error  to  this  court, 

The  Court  of  Errors  held,  that  the  importer,  Brooks,  by- 
delivering  the  invoice  of  XhQ  first  parcel  to  his  principal,  and 
accepting  his  draft  for  the  amount  payable  at  a  future  day, 
had  waived  his  lienj  which  would  otherwise  have  existed  on 
the  first  parcel  for  the  price  of  both,  and  that  an  action  of 
trover  lay  against  him  to  recover  it. 

The  Chancellor  delivered  a  brief  opinion  for  affirmance  of 
the  judgment  of  the  Supreme  Court,  holding  that  the  ques- 
tion of  waiver  should  have  been  submitted  to  the  jury,  that 
from  the  form  of  the  receipt,  it  may  be  questioned  whether 
the  defendant  did  not  retain  his  Hen.  But  the  court  by  a  vote 
of  16  to  7  reversed  the  judgment. 


M'Farland  v.  Wheeler,  26  Wend.  467. 

In  S.  Ct  10  id.  318. 

Lien;  Waiver  of. 

Replevin  for  a  quantity  of  boards  sawed  by  the  plaintiffs 
at  their  sawmill  for  one  Vaughan.  It  was  agreed  that  the 
plaintiffs  below  should  have  $2  25  for  100  pieces,  and  a  lien 
on  them  till  paid.  It  was  further  agreed  that  V.  might  pile 
the  boards  on  the  bank  of  the  Champlain  canal,  about  half 
a  mile  from  the  mill,  the  plaintiffs'  lien,  however,  to  remain 
the  same  as  if  piled  in  the  mill-yard.  The  plaintiffs  having 
sawed  14,000  pieces,  Yaughan  took  away  a  boat  load,  with 
the  assent  of  the  plaintiffs,  from  the  canal  bank,  and  after- 
wards, two  other  boat  loads,  from  the  same  place,  without 
their  knowledge  or  consent.  An  execution  was  levied  by 
the  sheriff  of  Washington  county,  defendant,  upon  the  lum- 
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ber  remaining  on  the  bank  of  the  canal,  about  8,000  piece9^ 
as  the  property  of  Yausban,  and  being  advertised  for  sale  and 
the  deputy  sheriff  refusing,  after  notice  of  the  plaintiffs' claim 
for  sawing  the  14,000  pieces,  which  was  proved  to  be  unpaid, 
to  regard  their  claim,  this  suit  was  bronght  and  the  property 
taken  upon  it.  The  Supreme  Court,  upon  writ  of  error  to 
the  Court  of  Common  Pleas  of  Washington  county,  where  the 
suit  was  originally  commenced,  now  affirmed  the  judgment 
of  that  court,  in  favor  of  the  plaintiffs  below,  merely  referring 
to  their  former  decision  in  10  Wend.  318,  holding  that  the 
plaintiffs'  lien  remained  notwithstanding  the  removal  of  the 
property  to  the  bank  of  the  canal ;  and  extended  to  all  boards 
and  lath,  as  well  those  which  had  been  removed  with,  as 
without  the  plaintiffs'  assent.  On  writ  of  error  to  this 
court. 

The  Coort  of  Errors  held,  that  by  the  removal  of  the 
boards  to  the  bank  of  the  canal,  the  plaintifiis  lost  their  lien  in 
respect  to  third  persons  ;  notwithstanding  the  express  stipu- 
lation between  the  parties ;  though  it  would  seem  that  the 
court  also  held,  that  if  they  had  been  placed  in  the  charge 
or  under  the  control  of  a  third  person,  with  notice  of  the 
lien,  it  would  have  been  considered  the  constructive  posses- 
sion of  the  plaintiffs,  and  would  have  sustained  their  lien 
for  the  whole  amount  of  their  claim  for  the  work  done. 

The  court  reversed  the  judgment  of  the  Supreme  Court, 
by  a  vote  of  all  the  members  present  who  heard  the  argu- 
ment, except  the  Chancellor  and  Senator  Paige,  who  voted 
for  affirmance. 
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Parks  v.  Jackson,  ex  dem.  Hardwick,  11  Wend.  442. 

1.  Lis  Pendens,    2.  Parties  to  Suit  in  Equity,    3.  Posses-* 
sion;  Constructive  Notice  to  Purchaser, 

The  Supreme  Court  held  that  this  case  was  decided  by 
that  of  Parks  v.  Andrews  and  ah  7  Wend.  152,  and  that 
the  conveyance  to  the  defendant's  vendor,  pendente  lite,  was 
void ;  notice  of  lis  pendens  having  been  filed,  on  the  filing  of 
a  bill  in  Chancery  to  avoid  the  deed  made  by  the  original 
owners  to  the  vendors,  under  whom  Che  tenants  claimed,  who 
had  entered  and  made  various  improvements,  and  paid  off 
several  incumbrances. 

The  Court  of  Errors  held,  on  the  other  hand,  that  "  a  pur- 
chaser of  land  who  by  the  terms  of  his  contract  has  a 
right  to  take  possession,  and  has  time  for  the  payment  of  the 
purchase  money,  and  who  takes  possession,  makes  valuable 
improvements,  pays  the  purchase  money,  and  obtains  a  deed, 
is  not  affected  by  the  rule  that  a  conveyance  obtained  pen- 
dente lite,  is  void  ;  although  such  purchase  money  be  paid, 
and  a  deed  obtained  subsequent  to  the  commencement  of  a 
suit'  in  Chancery,  against  his  vendor  to  avoid  his  title,  as 
fraudulently  obtained  ;  and  in  which  suit  a  decree  is  made, 
adjudging  the  deed  to  his  vendor  to  be  void  in  law ;  such 
purchaser  having  entered  into  the  contract  under  which  he 
took  possession,  previous  to  the  filing  of  the  bill,  without 
actual  notice  of  the  fraud  of  his  vendor — not  having  been 
made  a  party  to  the  Chancery  suit — and  independent  of  the 
decree,  his  vendor  having  had  the  legal  title  at  the  date  of 
the  purchase. 

Such  a  purchaser,  in  actual  possession  of  lands  under  con- 
tract, and  who  had  made  improvements,  &c.,  in  pursuance 
of  the  terms  of  his  agreement,  should  be  made  a  party  to  % 
bill  in  equity,  filed  to  avoid  the  title  of  the  vendor,  so  thajt 
the  court  may  protect  the  equitable  rights  of  all  interested  in 
the  lands. 
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A  purchaser  at  a  sheriff's  sale  is  chargeable  with  construe* 
tive  notice  of  the  equitable  rights  of  a  vendee  of  the  judgment 
debtor,  and  takes  his  title  subject  to  those  rights,  where  the 
vendee  is  in  the  actual  possession  of  the  premises,  under  a 
contract  made  prior  to  the  attaching  of  the  lien  of  the  judg- 
ment. 

Judgment  accordingly  reversed^  20  to  1 ;  Walworth, 
Chancellor,  only  voting  to  affirm. 


LOAN  COMMISSIONERS. 


Sherwood,  appellant  v.  Reade,  respondent,  7  Hill  431. 

In  Cb.  8  Paige,  €33. 

Mortgage  to,  and  Authority  of  Loan  Commusioners  to 

Sell 

The  act  authorizing  the  loan  of  certain  monies  belonging 
to  the  United  States,  deposited  with  the  state  of  New  York, 
passed  April  4,  1837,  authorizes  the  commissioners  to  be  ap- 
pointed under  it  to  advertise  and  sell  premises  mortgaged  to 
them,  in  certain  cases,  and  after  certain  publications  of  the 
notice  of  sale,  &c.,  at  the  day  and  place  of  sale. 

The  sale  in  this  case  was  advertised  according  to  the  act, 
for  the  1st  Tuesday  of  February,  '43,  and  the  premises  were 
struck  off  to  the  highest  bidder,  who  was  required  forthwith 
to  comply  with  the  terms  of  sale  by  paying  to  the  commis- 
sioners then  present,  ihe  14  per  cent,  according  to  the  condi- 
tions of  sale.  He  failing  to  do  so,  the  commissioners  on 
the  same  day  resold  the  premises,  under  the  notice  of  sale 
already  advertised. 

The  owner  of  the  equity  of  redemption,  the  appellant,  in- 
fiisted  that  this  neglect  of  the  first  purchaser  gave  him  a  far- 
ther time  to  redeem  under  the  provisions  of  the  statute,  and 
that  the  commissioners  had  no  right  to  put  up  the  property  a 
second  time.    He  accordingly  filed  his  bill  in  this  cause 
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against  the  purchaser  and  the  commissioners  to  restrain  the 
giving  of  a  conveyance  pursuant  to  the  terms  of  sale.  The 
Tice  Chancellor  refused,  after  the  coming  in  of  the  answer,  to 
dissolve  the  injunction ;  but  the  Chancellor  dissolved  it,  re- 
versing the  order  with  costs. 

The  Court  of  Errors,  however,  held  that  the  statute  hav- 
ing provided  that  if  the  purchaser  ''  should  not  pay  for  the 
same,  then  and  in  every  such  case,  the  commissioners  shall 
enter  into  and  take  possession  of,  and  let  the  same  until  the 
3d  Tuesday  of  September,  then  next,  and  then  sell,  6cc.  f 
the  statute  authority  must  be  strictly  pursued,  and  that 
on  this  ground  the  re-sale  was  void.  They  also  held, 
that  the  terms  of  sale  prescribed  by  the  commissioners,  (14 
per  cent,  cash,  and  6  per  cent,  credit,)  were  not  authorized 
by  the  statute,  which  contemplates  a  sale  for  cash  only  ^  and 
that  this  departure  from  the  statute  also  avoided  this  sale. 

Decree  of  the  Chancellor  reversed^  20  to  1. 


MANDAMUS. 


The  Judges  of  the  Oneida  Common  Pleas  v.  The  Peo- 
ple, ex  rel.  Savage.     18  Wend,  79. 

Not  reported  in  S.  Ct ,  but  the  opinion  of  Nelson,  Ch.  J.,  given  18  Wend. 

80—81. 

This  case  having  been  the  leading  decision  in  the  r^orm 
said  to  have  been  effected  by  the  Court  of  Errors  in  the 
practice  of  the  Supreme  Court  with  respect  to  issuing  the 
writ  of  mandamus  to  correct  the  errors  of  inferior  courts,  we 
shall  give  a  brief  view  of  the  jurisdiction  thus  exercised  be- 
fore the  question  came  before  the  Court  of  Errors  in  the 
above  cause.  That  the  Supreme  Court  had,  in  a  few  in- 
stances, by  haste  or  incaution,  granted  the  writ  in  cases 
where  it  was  not  the  appropriate  remedy,  may  be  safely 
enough  admitted,  as  that  court  itself  hastened  to  acknow- 
ledge it  and  to  <*  stand  corrected"  on  the  point,  as  Mr.  Justice 
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BronsoD  expressed  it,  ia  the  case  of  The  People  ex  reL 
Doughty  V.  The  Judges  of  Duchess  C.  P.,  20  Wend.  658. 
He  there  said :  ''  It  is  not  to  be  denied  that  there  had  been  a 
gradual  departure  from  the  old  law  on  this  subject,  until  this 
court  had,  in  one  instance  at  least,  exercised  a  jurisdiction 
by  mandamus,  as  large  as  that  which  we  now  decline.  But 
we  stand  corrected  by  the  decision  of  the  court  of  last  resort 
in  the  case  of  The  Judges  of  Oneida  y.  The  People^  18 
Wend.  79."  We  shall  have  occasion,  in  the  course  of  our  ex- 
amination to  inquire  how  far  that  case  required  or  authorized 
the  court  to  decline  the  jurisdiction  by  mandamus  which  was 
solicited  in  the  case  of  the  Judges  of  Dutchess  C.  P.,  and 
which  we  shall  endeavor  to  show,  was  a  case  not  within  the 
reason  and  true  principle  of  the  facts  in  the  Judges  of  the 
Oneida  Common  Pleas  v.  The  People. 

The  cases  so  far  as  they  are  reported,  in  which  the  Su^ 
preme  Court  had  interfered,  to  "correct  the  errors^*  of  inferior 
tribunals,  are  very  few  and  do  not  appear  to  have  been  very 
carefully  weighed.  A  few  instances  may  suffice.  In  Blunt 
V.  Greenwood,  1  Cow.  15,  the  court  did  interfere  by  manda- 
mus to  correct  the  practice  of  the  Common  Pleas  of  New- 
York,  in  setting  aside  SLfi.fa.  as  irregular;  and  a  mandamus 
issued  to  that  effect,  commanding  them  to  vacate  the  rule, 
setting  it  aside.  (See  form  of  writ,  ]  Cow.  22.)  The  ques- 
tion as  to  the  power  of  the  court  to  correct  such  an  order  by 
mandamus  seems  to  have  been  very  little  discussed  on  the 
argument,  and  the  opinion  of  the  court  does  not  advert  to  it. 
The  reporter  heads  his  marginal  note  with  the  following : 
"  Mandamus  lies  to  correct  erroneous  practice  of  a  court  of 
Common  Pleas,  except  in  mere  matters  of  discretion,^^  but 
there  is  no  such  general  claim  of  jurisdiction  nor  any  such 
qualification  in  the  opinion  of  the  court.  The  decision  grant- 
ing the  mandamus  can  only  be  regarded  as  an  incautious  one 
in  the  first  instance ;  at  all  events,  as  entirely  destitute  of  au- 
thority since  the  decision  in  the  case  of  the  Oneida  judges. 

In  the  case  of  Ex  parte  Chamberlin^  4  Cow.  49,  where 
a  most  unprecedented  motion  was  made  for  a  mandamus,  to 
the  justices  of  the  General  Sessions  of  the  Peace  of  the  county 
of  Oneida  commanding  them  to  attach  and  punish  J.  C.  for 
HOUrottendance  in  that  court  as  a  witness,  the  court  said : 
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^  They  should  have  denied  this  motion  at  once  on  the  ground 
that  it  sought  for  a  mandamus  to  compel  an  inferior  court  to 
punish  for  a  contempt,  had  the  matter  rested  there;  for 
every  court  must  judge  of  its  own  contempts ;  but  as  the 
private  rights  of  an  individual  were  also  implicated,  they  had 
for  that  reason  looked  into  the  merits,"  and  they  denied  the 
motion.  In  ex  parte  Bostwick^  1  Cow.  143 ;  in  ex  parte 
Bailey^  2  Cow.  479 ;  in  ex  parte  Johnson^  3  Cow.  371 ;  in 
ex  parte  Brown,  5  Cow.  31 ;  in  ex  parte  Bacon,  6  Cow. 
392 ;  in  ex  parte  Bensoft,  7  Cow.  363 ;  in  ex  parte  Coster, 
7  Cow.  523,  the  Supreme  Court  refused  the  writ  on  the 
general  ground  that  they  had  no  right  to  interfere  by  man* 
damns  with  the  decisions  of  the  Common  Pleas  where  they 
had  passed  upon  questions  within  their  judicial  cognizance 
and  discretion.  The  People  v.  Chatauque  C.  P.  1  Wend. 
73,  and  The  PeopU  v*  Columbia  C.  P.,  1  Wend.  297,  are 
cases  where  the  court  declined  to  grant  the  writ,  although  in 
the  latter  case.  Savage,  Ch.  J.  who  delivered  the  opinion  of 
the  court,  seems  to  favor  the  idea,  that  if  affidavits  of  jurors 
rejected  by  the  Common  Pleas  had  been  improperly  rejected, 
it  was  ''  a  question  of  law  and  not  of  discretion,"  and  there- 
fore a  proper  subject  of  review  in  that  court,  and  a  remedy 
might  be  afforded  by  mandamus.  This  principle  was,  how- 
ever, soon  after  carried  into  practice  in  the  next  case  which 
appears  to  be  the  first  marked  enlargement  of  their  jurisdic* 
tion  by  mandamus,  to  correct  the  decisions  of  inferior  tribu- 
nals. 

The  People  ex  rel.  E.  G.  Oelricks  v.  The  Superior 
Court  of  the  City  of  New  York.  In  S.  Ot.  6  Wend, 
114—128. 

This  was  a  motion  for  a  mandamus  to  the  judges  of  the 
Superior  Court  of  the  city  of  New  York,  to  vacate  a  rule 
granting  a  new  trial  in  an  action  brought  in  that  court  in 
favor  of  E.  G.  Oehricks  against  the  PhoBnix  Bank.  The 
plaintiff  sought  to  recover  the  amount  of  a  draft  for  $2500, 
deposited  with  the  bank  for  collection,  on  the  ground  of  ne- 
glect in  transmitting  the  bill  to  Baltimore,  on  which  place  it 
was  drawn.    The  main  question  of  fact  in  the  case  was^ 
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whether  the  note  was  left  with  the  bank  before  twehe 
o^clock  or  after  on  Saturday,  30th  of  May,  1839.  Under  a 
charge  from  the  presiding  judge  '<  that  if  they  believed  the 
bill  had  been  left  before  twelve  &clock,  so  that  it  would  be 
regularly  transmitted  by  the  mail,  thai  day^  according  to  the 
rule  and  usage  of  the  bank,  they  ought  to  find  for  the  plain- 
tiff, otherwise  for  the  defendants;  the  jury  found  for  the 
plaintiflf. 

The  defendants  moved  for  a  new  trial,  on  the  ground  of 
newly  discovered  evidence  ;  viz :  that  of  a  clerk  in  the  bank 
at  the  time,  one  Russell,  who  made  affidavit  that  he  saw  the 
note  deposited,  and  that  it  was  about  one  o'clock  in  the  day, 
or  rather  past.  They  also  produced  affidavits  of  the  presi- 
dent and  cashier  of  the  bank  that  until  after  the  trial  of  the 
cause,  they  did  not  know  that  the  deponent  Russell  knew 
at  what  time  the  bill  was  left  at  the  bank ;  nor  that  he  knew 
any  fact  or  circumstance  which  was  iu  any  way  important 
to  the  defendants  in  their  defence,  and  that  they  verily  be- 
lieved the  other  officers  of  the  bank  were  equally  uninformed 
until  after  the  trial.  The  Superior  Court  upon  these  affida- 
vits of  newly  discovered  evidence,  granted  a  new  trial.  To 
vacate  that  rule  the  plaintiff  applied  for  this  mandamus. 

The  points  made  on  the  argument  were:  1.  Whether 
the  defendants  had  used  due  diligence  in  ascertaining 
whether  Russell  was  a  material  witness,  and  if  so,  in  obtain* 
ing  his  testimony  ?  2.  Whether  as  the  evidence  was  merely 
cumulative^  as  to  facts  and  circumstances  relating  to  the  same 
matters  controverted  on  the  trial,  and  therefore  tending  to  im- 
peach the  evidence  of  the  plaintiff  given  on  the  trial,  the  Su- 
perior Court  ought  to  have  granted  a  new  trial  in  the  cause  ? 
3.  Whether,  if  that  court  erred  in  granting  a  new  trial,  as 
that  was  a  matter  resting  purely  in  the  discretion  of  thai 
courts  it  was  competent  for  the  Supreme  Court  to  control  that 
discretion,  or  to  direct  the  exercise  of  it  in  the  inferior  tribu- 
nal. 

Sutherland,  J.,  delivered  the  opinion  of  the  Supreme  Court. 
The  court  held  that  the  plaintiffs  were  guilty  of  great  negli- 
gence in  not  procuring  the  "newly  discovered  evidence,  and 
also  that  it  was  merely  cumulative  evidence  in  the  strictest 
sense  of  the  term ;  and  that  upon  either  ground,  if  it  had 
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been  an  application  in  that  court,  the  motion  for  a  new  trial 
would  have  been  refused,"  p.  122. 
Mr.  Justice  Sutherland  then  proceeds : 

"But  it  is  contended,  that  admitiing  the  court  below  to 
have  erred,  in  granting  a  new  trial,  still  it  is  a  matter  of  dis- 
cretion, not  depending  upon  any  fixed  and  established  rules 
of  law;  and  it  is  not  competent  for  this  court  to  interfere 
with  or  control  inferior  jurisdictions  in  this  department  of 
their  functions.'* 

This  principle  the  learned  judge  recognizes;  and  he  ad- 
mits that  '*a  mandamus  is  proper  only  where  some  legal 
right  has  been  refused  or  violated,  and  there  is  no  other  ap- 
propriate legal  remedy?^  (See  cases  cited,  p.  122.)  What  is 
meant  by  the  court  when  they  speak  of  *  the  discretion  of  in- 
ferior  tribunals,^  and  say  that  they  will  not  interfere  with  or 
attempt  to  coerce  it,  will  be  best  ascertained  by  adverting  to 
some  of  the  cases  in  which  that  language  has  been  used." 

He  then  examines  the  case  of  The  People  ex  reL  Wilson 
V.  The  Supervisors  of  Albany,  12  J.  R.  414  ;  Gileses  Case^ 
2  Strange,  881 ;  Salk.  45 ;  1  Burr.  556,  which  were  cases 
where  a  mandamus  had  been  refused.  Also,  Ex  parte  Ba- 
con ^  Lyon^  6  Cowen,  392.  Ex  parte  Benson^  7  Cow. 
363.  Ex  parte  Bailey,  2  Cow.  479.  The  judge  then  pro- 
ceeds : 

"  These  cases  sulSiciently  indicate  the  nature  of  the  dis- 
cretion, the  exercise  of  which  by  inferior  tribunals  or  officers 
this  court  will  not  undertake  to  regulate  or  coerce.  It  is  that 
discretion  which  is  not,  and  cannot  be  governed  by  any  fixed 
principles  or  rules.  We  will  not  set  up  our  judgment  in  op- 
position to  the  judgment  of  a  board  of  supervisors,  as  to  what 
is  a  reasonable  compensation  for  services  performed  by  a  con- 
stable for  the  public,  no  sum  having  been  fixed  by  law.  But 
if  they  refuse  to  allow  any  thing  either  on  the  ground  that 
they  have  no  discretion  upon  the  subject,  or  that  the  officer 
has  no  right  to  compensation,  then  we  will  interfere  and  de- 
termine whether  they  have  the  power  to  make  an  allowance, 
or  whether  the  officer  is  entitled  to  be  paid.  The  powers  of 
the  supervisors  and  the  rights  of  the  officer  are  questions  of 
law.  They  are  legal  powers  and  rights,  if  they  exist  at  all. 
Bright  V.  Supervisors  of  Chenango,  18  J.  R.  242 ;  19  J.  R. 
260.  If  an  inferior  court  should  deny  to  a  party  the  benefit 
of  an  established  general  rule  of  practice,  not  depending  at 
all  upon  circumstances,  I  apprehend  we  should  interfere. 
For  instance,  if  it  was  a  rule  of  such  court  that  the  first  do- 
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fault  should  in  all  cases,  as  a  matter  of  course,  be  opened 
upon  the  payment  of  the  taxable  costs,  and  they  should,  in 
a  given  case,  refuse  to  open  such  default,  we  should  not  only 
have  the  right,  but  should  be  bound  to  compel  them  to  do  it 
by  mandamus.  These  observations  are  equally  applicable 
to  motions  for  new  trials  founded  on  newly  discovered  evi- 
dence. It  has  been  shown,  that  there  are  certain  principles 
in  relation  to  such  applications,  which  are  clearly  settled  and 
well  defined  by  long  continued  practice  and  an  uninterrupted 
series  of  decisions  in  our  own  and  other  courts.  Those  prin- 
ciples are,  1.  That  a  party  is  bound  and  presumed  to  know 
the  general  leading  points  which  will  be  litigated  in  his  case. 
2.  That  if  he  omit  ordinary  diligence  to  procure  evidence 
in  relation  to  those  points,  upon  the  first  trial,  his  motion  for 
a  new  trial  for  the  purpose  of  introducing  such  testimony 
shall  be  denied.  3.  That  if  it  consist  merely  of  additional 
facts  and  circumstances  going  to  establish  the  same  points, 
which  were  principally  controverted  before,  or  of  additional 
witnesses  to  the  same  facts  and  circumstances,  ^uch  evidence 
is  cumulative  and  a  new  trial  shall  not  be  granted." 

"Incases  to  which  these  principles  clearly  and  unques- 
tionably apply,  the  granting  or  refusal  of  a  new  trial  is  not  a 
matter  of  discretion.  The  parties  have  a  legal  right  to  a  de- 
cision conformable  to  those  principles.  Where  there  is  a 
doubt  upon  the  point  of  negligence,  or  as  to  the  character 
of  the  evidence,  or  as  to  its  materiality,  it  becomes  a  matter 
of  discretion,  and  the  court  will  not,  perhaps  1  ought  to  say 
can  not,  rightfully  interfere." 

"  But  no  such  doubts  exist  in  this  case.  It  appears  to  us 
that  the  defendants  were  guilty  of  gross  negligence  in  not 
procuring  the  testimony  of  Russell  upon  the  former  trial,  and 
also  that  his  evidence,  as  disclosed  in  the  affidavits,  is  clearly 
atfd  exclusively  cumulative.  We  think  it  therefore  a  proper 
case  for  a  mandamus." 

"  The  jurisdiction  of  this  court  by  mandamus,  is  one  of 
immense  importance  and  extent.  It  belongs  to  this  court 
alone.  It  extends  to  all  inferior  courts  and  tribunals,  and 
officers,  executive,  ministerial  or  judicial,  within  the  state. 
It  operates  summarily,  and  in  some  cases  definitively,  upon 
most  important  interests.  In  view  of  these  considerations, 
we  have  taken  this  occasion  to  explain,  somewhat  at  large, 
some  of  the  leading  principles  which  define  the  extent  and 
regulate  the  exercise  of  this  power,  so  far  as  they  seemed  to 
be  applicable  to  the  case  before  us." 

The  decision  in  the  foregoing  case  was  received  with  no  little 
surprise  and  some  disapprobation,  by  the  bar  generally,  at  leas  t 
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in  the  city  of  New  York.  The  justices  of  the  Superior  Court, 
partaking,  no  doubt,  of  the  surprise,  as  well  as  the  disapproba- 
tion, did  not  proceed  to  vacate  their  order  granting  the  new 
triftl ;  but  made  their  return  of  all  the  facts  and  circumstan- 
ces of  the  case ;  setting  forth  the  affidavits  on  which  the 
motion  for  a  new  trial  was  made,  and  also  the  affidavits 
read  in  opposition.  The  case  as  presented  by  the  return  did 
not  differ  from  that  made  by  the  papers  on  the  motion  for 
an  alternative  mandamus.  The  return  of  the  justices  of  the 
Superior  Court  to  that  writ,  concluded  by  stating  "  that  the 
rule  ordering  a  new  trial  was  granted  upon  good  and  suffi- 
cient cause,  according  to  the  judgment  of  the  court,  and  in 
the  exercise  of  the  discretion  vested  in  it ;  and  that  therefore 
they  had  not  vacated  il."  To  this  return  the  relator  demurred. 
After  argument, 

The  opinion  of  the  Supreme  Court  was  delivered  by  Sav- 
age, Ch.  J. 

"  The  facts  are  not  varied  from  wliat  they  were  when  the 
alternative  mandamus  was  granted.  The  points  presented 
are  the  same  formerly  discussed.  I  shall  accordingly  con- 
sider as  settled  principles :  1.  That  a  writ  of  mandamus 
lies  where  a  party  has  a  legal  right,  and  no  other  appropri- 
ate remedy.  2.  That  it  does  not  lie  to  an  inferior  tribunal, 
where  si^ch  tribunal  has  the  right  of  exercising  its  discretion. 
3.  That  the  discretion  which  this  court  can  not  control,  is 
one  governed  by  no  fixed  legal  principles.  4.  That  in  all 
cases  where  an  inferior  court  is  bound  to  proceed  according 
to  established  legal  principles,  and  it  is  alleged  that  an  error 
has  been  committed,  this  court  has  power  to  issue  a  manda- 
mus, and  if  the  error  has  intervened,  the  same  obligation  ex- 
ists to  issue  the  writ,  as  to  affirm  or  reverse  a  judgment 
upon  a  return  to  a  writ  of  error." 

Proceeding  upon  these  principles  as  settled,  the  Chief  Jus- 
tice comes  to  the  conclusion  that  the  Superior  Court  had  not 
the  legal  discretion  to  grant  a  new  trial.     He  says : 

"  Upon  the  whole  case,  therefore,  I  am  satisfied  that  the 
discretion  to  be  exercised  by  an  inferior  court  in  granting 
new  trials  for  newly  discovered  testimony,  is  not  an  arbitrary 
but  a  legal  discretion,  and  is  therefore  subject  to  review  by 
this  court ;  that  the  defendants  in  the  courts  below  had  beeu 
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guilty  of  laches,  in  not  procuring  the  testimony  of  Russell 
upon  the  trial ;  and  further  that  his  testimony  is  merely  cu- 
mulative ;  and  that  for  these  reasons  a  peremptory  manda- 
mus should  be  granted." 

Judgment  accordingly. 


Looking  at  these  reasons  and  at  the  peculiar  vagueness  of 
the  question  of  the  laches  of  the  defendants  in  regard  to  pro- 
curing the  attendance  of  their  witness  at  the  trial,  it  is  not 
easy  to  imagine  an  application  for  a  new  trial,  which  would 
more  clearly  belong  to  the  class  in  which  the  learned  Chief 
Justice  admits  that  a  mandamus  does  not  lie  to  an  inferior 
tribunal.  "3.  That  the  discretion  which  this  court  can  not 
control,  is  one  governed  by  no  fixed  legal  principles,^ 
What  can  be  less  governed  by  fixed  legal  principles  than 
the  question  of  laches?  What  in  fact,  after  all,  is  more 
properly  a  question  for  the  discretion  of  the  court  trying  a 
cause,  than  the  expediency  of  admitting  cumulative  evi- 
dence? The  question  here  was  not  essentially  dijQferent. 
Very  extraordinary  circumstances  might  even  justify  the 
granting  a  new  trial,  upon  newly  discovered  cumulative 
evidence  alone.  Whether  this  was  such  a  case,  we  do  not 
mean  to  discuss  ;  but  suppose  that  the  court  had  been  dissat- 
isfied with  the  verdict  as  against  the  weight  of  the  evidence 
given  to  the  jury,  and  without  any  newly  discovered  cumula- 
tive evidence,  had  ordered  a  new  trial, — has  the  Supreme 
Court  jurisdiction  to  vacate  the  order  by  mandamus  ?  It  had 
never  claimed  it.  The  court  below  had  a  power  and  a 
discretion  as  ample  as  the  Supreme  Court  itself,  in  granting 
new  trials.  It  is  very  true,  that  to  grant  a  new  trial  where 
the  facts  have  been  fully  passed  upon  by  the  jury  upon  all 
the  evidence  submitted  to  them ;  to  subject  the  party  who 
has  gained  a  verdict  to  a  new  ordeal,  and  to  the  risk  of  hav- 
ing to  encounter  manufactured  testimony  on  a  new  trial, 
would  be  a  great  abuse ;  a  monstrous  perversion  of  justice ; 
and  in  a  case  of  great  hardship,  the  temptation  to  redress  the  in- 
jury by  the  summary  and  beneficial  process  of  a  mandamus, 
would  be  almost  irresistible  to  a  Supreme  Court,  loving  jus- 
tice, and  abhorring  the  law's  delay.  But,  on  the  other  hand, 
is  this  possible  abuse  of  the  discretion  of  the  subordinate  tri- 
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bunals  half  so  formidable,  as  those  which  would  inevitably 
follow  in  the  train  of  an  indiscrimlDate  review  of  all  such 
applications  to  the  courts  below  for  new  trials  ?  If  the  Su- 
preme Court  have  the  power  by  mandamus,  to  vacate  the 
granting  of  new  trials,  they  ought  a  fortiori^  to  exercise  the 
same  power  of  issuing  it  to  compel  the  courts  below  to  grant 
them  where  it.  is  refused,  either  on  grounds  of  law  or  fact. 
In  other  words,  every  case  where  a  new  trial  was  granted 
or  refused,  would  become  a  case  for  review  by  mandamus* 
This  would  be  most  assuredly  something  more  than  ^  a  grad- 
ual departure  from  the  old  law  on  this  subject,"  as  it  is  styled 
by  Mr.  Justice  Bronson.  It  would  be  to  supersede  the  whole 
power  and  discretion  of  those  inferior  courts  in  granting 
new  trials.  It  would  be  constituting  the  Supreme  Court  a 
standing  jury,  to  review  all  issues  of  fact  as  well  as  of  law, 
presented  to  those  tribunals.  We  have  no  idea  that  the  able 
and  learned  judges  of  that  court  ever  contemplated  bringing 
about  such  a  result ;  or  intended  to  enlarge  their  jurisdiction 
by  mandamus  beyond  what  they  conceived  to  be  its  legiti- 
mate boundaries.  But  we  shall  see  that  they  were  soon 
called  upon ;  pressed  upon  all  sides  to  '<  follow  out  the  princi* 
pie*'  of  this  case,  of  the  Judges  of  the  New  York  Superior 
Courti  and  to  apply  the  writ  of  mandamus  to  cases  to  which 
no  lawyer  was  ever  bold  enough  before,  to  attempt  its  ex- 
tension. Some  of  these  applications,  it  is  true,  were  re- 
fused ;  but  others  were  successful. 

In  the  case  of  Ex  parte  Livingston  v.  The  Judges  of  the 
New  York  Superior  Court,  10  Wend.  545,  an  attempt  was 
made  by  mandamus,  by  a  defendant  to  have  satisfaction  en- 
tered of  a  judgment,  on  the  ground  that  the  plaintiff,  suing 
on  a  replevin  boftd,  had  not  assigned  breaches  in  his  decla- 
ration  !"  The  plaintiff  obtained  a  verdict  and  had  nominal 
damages  assessed^  on  which  he  entered  up  judgment  for  the 
debt^  6  cents  damages  and  the  costs  of  increase.  The  defen- 
dant paid  the  nominal  damages  and  costs  of  increase  but 
no  part  of  the  debt,  and  applied  to  the  court  below  for  an 
order  that  satisfaction  be  entered;  which  being  refused,  a 
mandamus  was  asked  for  from  the  Supreme  Court.  The 
court,  Nelson,  J.,  denied  the  motion  with  costs.    He  says ; 
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«  We  will  not  determine  the  effect  of  the  judgment,  upon 
motion,  but  leave  the  relator  to  his  writ  of  error." 

In  the  case  of  The  People  ex  rel.  Fleming  v.  Niagara 
C  P.,  12  Wend.  246,  where  that  court  had  set  aside  a  re- 
port of  referees  on  the  merits,  on  the  ground  that  they  had 
excluded  proper  evidence,  the  court,  Sutherland,  J.,  held  that 
the  referees  were  right,  and  the  Common  Pleas  had  erred  in 
setting  aside  their  report;  and  he  granted  a  peremptory 
mandamus  directing  that  court  co  vacate  their  order,  setting 
aside  the  report  of  referees.  No  question  was  raised  as  to 
the  jurisdiction  by  mandamus. 

In  the  case  of  the  People  ex  rel.  Manning  v.  New  York 
C'  P'i  a  motion  was  made  for  an  alternative  mandamus  to 
compel  the  Common  Pleas  to  set  off  the  judgment  in  that 
court  against  one  obtained  by  the  adverse  party  in  the  Su- 
preme Court.  The  court  granted  the  alternative  mandamus. 
The  question  of  jurisdiction  was  not  raised. 

In  the  case  of  The  People  ex  rel.  Fisher  v.  The  N.  Y. 
Common  Plea^y  18  Wend.  534,  a  motion  was  made  for  a 
peremptory  mandamus  on  the  coming  in  of  the  return  to  the 
alternative  writ.  That  required  the  Common  Pleas  to  va- 
cate 50  much  of  an  order  as  gave  the  plaintiff  below  leave 
to  amend  his  declaration  ;  or  so  much  thereof  as  refused  the 
defendant  leave  to  plead  it  as  amended,  or  show  cause,  &c. 

By  the  court,  Bronson,  J. : 

"  In  the  case  before  the  court,  if  the  cause  of  action  had 
in  fact  accrued  before  the  declaration  was  filed,  the  plaintiff 
should  have  amended  instead  of  joining  in  demurrer.  If  he 
did  not  discover  his  error  until  the  argument,  the  court  should 
have  given  judgment  against  him,  but  permitted  him  to  amend 
on  the  usual  terms.'' 

"  But  the  alternative  writ  was  not  awarded  for  the  purpose 
of  reviewing  the  judgment  of  the  C.  P.  on  the  demurrer.  The 
mode  of  coming  at  that  question,  is  by  a  writof  error.  Neither 
was  the  writ  ordered  on  the  ground  that  the  court  below  improp- 
erly refused  ihe  defendants  leave  to  withdraw  the  demurrer  and 
f)lead.  But  the  court  went  further  and  allowed  the  plaintiff 
eave  to  amend,  and  refused  the  defendants  leave  to  plead  to 
the  amended  declaration.  To  say  nothing  of  the  unusual 
course  of  permitting  the  plaintif  to  amend  where  the  judg- 
ment on  demurrer  was  in  his  favor,  I  can  perceive  no  possi- 
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ble  ground  upon  which  the  defendants  could  justly  be  denied 
the  right  of  atiswering'  the  amended  declaration.  If  the  de- 
murrer was  frivolous,  all  the  plaintiff  had  a  right  to  ask,  was 
that  it  should  be  overruled,  and  that  the  defendants  should 
not  be  allowed  to  withdraw  it  and  plead.  Beyond  this,  the 
defendants  had  rights.  They  could  bring  error,  and  review 
the  judgment  of  the  C.  P.  Of  this  right,' and  of  every 
means  of  defence,  they  have  been  entirely  deprived  by  the 
order  allowing  the  plaintiff  to  amend,  without  permitting 
them  to  answer.'' 

The  motion  for  the  peremptory  mandamus,  was  granted 
with  costs.)    See  10  Wend.  698.)    The  court  saying : 

"  That  the  judges  may  always  protect  themselves  against 
costs  by  obeying  the  alternative  mandamus.  Where  they 
omit  to  do  so,  and  make  a  return,  it  may  be  presumed  that 
they  are  indemnified  against  costs  by  the  party  in  interest. 


To  this  decision,  and  the  principle  to  be  deduced  from  it, 
although  Mr.  Justice  Bronson  has  rather  described  it  by 
negatives  than  defined  it  positively,  it  is  believed  that  no 
just  objection  can  be  maintained.  The  case  seems  to  belong 
to  that  class  in  which  the  inferior  court  has  deprived  the 
party  seeking  the  mandamus,  of  the  common  right  of  being 
heard.  It  is  as  much  an  infringement  of  that  right,  as  the 
refusal  of  a  Court  of  Common  Pleas  to  receive  a?i  appeal 
from  a  justice  of  the  peace,  in  a  case  where  the  statute  has 
given  the  right  to  the  party  appealing  ;  and  although  in  one 
such  case,  where  the  Common  Pleas  refused  to  receive  the 
appeal,  ( The  People,  ex  rel.  Doughty  v.  Dutchess  C.  P., 
20  Wend.  658,)  Mr.  Justice  Bronson,  subsequent  to  the  de- 
cision of  the  Court  of  Errors  in  this  case  of  The  People  v. 
The  Oneida  Judges,  did  decline  to  interfere  by  mandamus, 
though  he  held  the  appeal  wrongfully  dismissed ;  yet  we 
have  the  fullest  confidence  to  show  by  unquestioned  authori- 
ties, in  England  and  in  our  own  state,  that,  in  such  a  case, 
it  was  the  right  and  duty  of  the  court  to  have  issued  the 
writ  of  mandamus.  But  we  postpone  the  examination  of 
that  point  until  we  come  to  consider  the  case  itself,  of  the 
Judges  of  the  Dutchess  C.  P.  in  its  order. 
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The  next  case  that  occurs  of  a  mandamus  to  a  Court  of 
Common  Pleas,  is  the  very  questionable  one  of  The  People^ 
ex  rel  Roe  ▼.  The  Suffolk  C.  P.,  18  Wend.  660.  This 
was  a  motion  for  a  peremptory  mandamus  to  the  Common 
PleaS|  commanding  them  ^'  to  quaahr  a  certiorari  to  a  justice, 
and  to  set  aside  all  subsequent  proceedings  thereon  ;"  the  C. 
P.  having  denied  the  motion  to  that  effect.  The  ground  of 
the  motion  was,  that  the  justice  after  a  trial  before  him  and 
a  verdict  for  the  plaintiff,  had  at  the  request  of  the  counsel 
for  the  defendant,  and  in  his  absence^  prepared  the  affidavit 
and  other  papers  necessary  for  suing  out  the  certiorari.  The 
report  of  the  case  in  the  statement  of  facts  is  as  follows  : 

'<  The  affidavit  on  which  the  certiorari  was  allowed  states 
the  process  for  the  commencement  of  the  suit,  the  issue 
joined,  the  proceedings,  verdict,  and  judgment  It  does  not 
state  that  any  question  arose  about  the  admission  or  rejec- 
tion of  evidence,  the  regularity  of  the  proceedings,  or  the 
legal  rights  of  the  parties ;  and  it  conchides  without  alleging 
any  ground  of  error,  either  in  the  proceedings,  verdict,  or 
judgment.' 


«» 


At  the  special  term  at  Albany  in  April  1836,  the  motion 
was  denied  by 

Bronson,  J.,  who  held  "  1.  that  the  conduct  of  the  justice 
was  improper  in  drawing  the  affidavit ;  2.  that  if  the  party 
intended  to  rely,  as  he  probably  did,  on  the  ground  that  the 
evidence  did  not  warrant  the  verdict,  it  should  have  been 
stated  in  the  affidavit ;  that  therefore  the  C.  P.  should  have 
quashed  the  certiorari,"  and  accordingly  a  peremptory  man- 
damus was  awarded. 

We  have  called  this  a  "  very  questionable  case  ;*'  and 
so  we  respectfully  insist,  it  is  well  entitled  to  be  called  :  first, 
upon  principle,  with  regard  to  the  writ  of  mandamus  being 
the  appropriate  remedy,  and  secondly,  as  to  the  sufficiency 
of  the  affidavit.  Whether  the  improper  conduct  of  the  jus- 
tice in  regard  to  the  affidavit  was  not  sufficient  to  warrant 


*  It  i«  Minewhat  sinfpilar  that  Mr.  Justice  Bronson,  entertaining  the 
Tiews  he  did,  did  not  administer  a  sharp  reproof  in  this  ease,  to  the  judge  or 
commissioner  who  aUowed  the  certiorari  upon  such  an  affidavit.  ^ 
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the  setting  aside  his  return,  ^hen  made,  we  are  not  prepa- 
red to  deny.    In  Fox  v.  Johnson^  3  Cow.  20,  the  court,  it  is 
true,  did  set  aside  the  return  of  a  justice  because  it  was  pre- 
pared  by  the  attorney  for  the  plaintiff  in  error;  it  may 
be  as  Mr.  Justice  Bronson  says — citing  the  case, — '^  no  less 
objectionable  to  allow  the  justice  to  prepare  papers  which 
should  be  prepared  by  the  attorney  ;"  but  it  is  not  so  clear 
that  such  a  defect  should  be  a  sufficient  cause  for  quashing 
the  certiorari,  if  the  affidavit  were  otherwise  sufficient  in 
substance.    The  affidavit  is  more  for  the  purpose  of  satisr 
fying  the  judge  or  commissioner  who  allows  the  certiorari, 
that  there  is  reasonable  ground  to  believe  there  is  error,  than 
for  the  foundation  of  any  subsequent  judicial  action.    It  is 
the  justice's  duty  when  the  writ  is  granted  upon  ever  so  de* 
fective  or  erroneous  a  statement  of  his  proceedings,  to  make 
his  return  to  the  writ.    It  is  a  mere  ministerial  duty :  and  it 
seems  really  going  great  lengths  to  say  that  a  justice  is  ex 
officio  to  be  supposed  incapable  of  drawing  a  true  prelimu 
nary  affidavit  of  the  proceedings  before  him  for  a  party  to 
verify.    That  he  may  thereby  incur  '^  suspicion  of  his  fair- 
ness and  integrity,"  by  the  party  who  wishes  to  prevent  a 
certiorari  being  brought,  seems  to  Mr.  Justice  Bronson  ample 
reason  for  quashing   the  writ  without  looking  into  the 
return  I    We  can  only  oppose  to  so  novel  and  unsupported 
a  proposition — a  triple  "  negatur  !  negatur  !  f  negatur  !  !  r 
As  to  the  other  ground  for  quashing  this  certiorari ;  that 
the  affidavit  did  not  sufficiently  set  forth  "  the  grounds  upon 
which  the  allegation  of  error  was  founded,"    Mr.  Justice 
Bropson  seems  to  us  to  have  arrived  at  a  conclusion  not 
only  opposite  to  that  which  the  court  adopted  in  the  case  of 
The  People^  ex  rel.  Mapes  v.  Columbia  C  P.,  6  Wend. 
644,  but  directly  opposite  to  his  own  admissions  in  this  very 
case.    In  the  case  in  6  Wendell,  (and  it  is  cited  by  Mr.  Jus- 
tice Bronson  in  this  case,)  the  court,  Savage,  Ch.  J.,  held  in 
totidem  verbis^ ''  that  a  statement  of  the  points  relied  on  for 
error,  besides  setting  forth  the  testimony  and  proceedings 
before  the  justice,  is  not  necessary,  when  the  alleged  errors 
consist  in  the  proceedings  set  forth."    In  that  case,  the  C. 
P.  bad  quashed  the  certiorari,  because  the  affidavit  setting 
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forth  the  tettimony  and  proceedings,  did  not  also  ^  set  forth 
the  grounds  upon  which  the  allegation  of  error  was  founded.*' 
And  Gh.  J.  Savage  unhesitatingly  awarded  a  mandamus  to 
the  Common  Pleas,  to  vacate  their  order  quashing  the  cer- 
tioi'ari.  Now  it  appears  that  the  affidavit  in  this  case  of  the 
Suflfoik  Common  Pleas,  set  forth  the  ^^  proceedings^  verdict, 
and  judgment :"  And  Mr.  Justice  Bronson  himself  admits 
that  he  found  enough  in  it  to  infer  that  ''  the  party  probablp 
intended  to  rely  on  the  argument,  that  the  evidence  did  not 
warrant  the  verdicts"  Now,  if  so  good  a  ground  of  error 
appeared,  probably  only,  this  decision  of  Mr.  Justice  Bron- 
son granting  the  mandamus,  seems  to  be  not  only  one  of 
those  <<  gradual  departures  from  the  old  law  on  this  subject" 
— but  equally  a  departure  from  some  new  and  very  good 
law  on  the  subject  also. 

For,  though  we  see  no  ground  of  objection  to  the  remedy 
by  mandamus  in  the  case  of  the  Columbia  C.  P.,  where 
they  had  quashed  a  certiorari  for  the  defects  objected  to  the 
affidavit ;  it  by  no  means  follows  that  either,  by  the  old  or 
the  new  law,  a  mandamus  was  equally  an  appropriate  reme- 
dy where  the  Common  Pleas  had  refused  to  quash  a  certio- 
rari for  that  defect — admitting  that  it  really  existed.  The 
Columbia  Common  Pleas  had  refused  to  receive  an  appeal ; 
for  such  the  quashing  of  the  certiorari,  in  effect,  was ;  and 
the  Supreme  Court,  as  we  believe,  exercised  no  new,  no 
usurped  jurisdiction  in  looking  into  their  proceedings  to  see 
why  they  denied  the  party  the  benefit  of  his  certiorari.  But 
when  the  Suffolk  Common  Pleas  had  refused  to  quash  the 
certiorari,  what  was  the  condition  of  the  parties,  and  of  .that 
court  itself?  Instead  of  denying  either  party  justice,  or  the 
right  of  being  heard,  they  in  effect,  decided  that  they  would 
hear  them,  and  "  by  God's  help,"  do  justice  between  them. 
What  more  could  the  parties  reasonably  require  ?  If  there 
was  no  error  in  the  proceedings  before  the  justice,  and  the 
Common  Pleas  notwithstanding  reversed  his  judgment,  the 
plaintiff  had  still  his  remedy  by  writ  of  error  to  the  Supreme 
Court ;  and  he  could  on  that,  assign  for  error  any  matter 
which  properly  furnished  good  reason  why  the  judgment  of 
the  Common  Pleas  should  be  reversed,  and  that  of  the  jus- 
tice affirmed.    He  had  therefore  full  and  adequate  remedy 
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by  writ  of  error  in  caae  of  a  wrongful  decision  against  him. 
But  when  the  mandamus  went  in  the  case,  commanding  the 
Common  Pleas  to  quash  the  certiorari,  then  unless  the  de- 
fendant brought  a  writ  of  error  to  the  Court  of  Errors,  the 
door  of  justice  was  closed  to  him  forever. 

The  case  of  The  People^  ex  rel.  Phelps  v.  Delaware 
Common  Pleas,  is  the  case  of  an  attempt  to  compel  that 
court  by  mandamus,  to  vacate  their  order  allowing  costs ; 
on  the  ground  that  the  recovery  had  been  reduced,  on  appeal 
from  a  justice's  judgment,  more  than  ^10,  pursuant  to  the  2 
R.  S.  263,  §  218.  The  motion  was  denied  very  properly, 
but  without  any  question  raised  as  to  the  jurisdiction  by 
mandamus. 

The  case  of  The  People,  ex  rel  Fryer  v.  N.  Y.  Common 
Pleas,  was  a  case  substantially  of  the  same  character,  and 
with  like  result — on  the  ground  that  the  Common  Pleas 
were  right ;  not  that  the  court  had  not  jurisdiction. 

But  it  is  getting  high  time  to  look  after  these  "gradual 
departures  from  the  old  law  ^  of  remedy  by  mandamus. 
The  only  other  case  that  seems  w4)rthy  of  notice  before  the 
question  came  under  review  in  the  Court  of  Errors,  in  the 
Oneida  Common  Pleas  v.  7%^  People,  was  the  case  of 
The  People  v.  The  Superior  Court  of  the  City  of  N.  Y., 
decided  in  October,  1837. 

The  People  ex  rel  Robinson  v.  Superior  Cxhjrt  or 
THE  City  op  New  York. 

This  was  a  motion  for  a  mandamus  to  the  Superior 
Court  commanding  them  to  vacate  a  rule  setting  a  report  of 
referees ;  or  to  render  judgment,  so  that  the  relator  might 
bring  a  writ  of  error. 

The  Supreme  Court,  Cowen  J.  delivering  their  opinion 
held,  that,  as  it  was  to  be  inferred  from  the  course  of  pro* 
ceedings  as  the  part  of  the  judges  of  the  Superior  Court,  that 
they  were  dissatisfied  with  the  report  in  point  of  fact,  and 
not  in  pointoftou^,  this  court  will  not  grant  a  mandamus 
to  vacate  the  order  for  a  rehearing  before  referees.  Mn 
Justice  Cowen,  however,  plainly  enough  intimates,  that  jf 
the  report  was  set  aside  beKsause  it  was  conceived  that  upoA 
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the  facts  fofind  bp  the  referees,  the  law  was  against  the 
plaintiff  in  whose  favor  the  report  was  made,  and  if,  after 
the  expression  of  such  an  opinion,  that  court  refused  upon 
the  application  of  the  plaintiff  to  render  judgment  against 
him,  80  that  he  might  bring  error,  this  court  would  award 
a  mandamus  requiring  the  prayer  of  the  plaintiff  to  be 
granted." 

To  this  there  could  be  no  objection.  No  complaint,  at 
least,  no  open  one,  and  no  suspicion  as  yet,  manifested  by 
the  justices  of  the  Supreme  Court  that  they  were  misusing 
the  people's  most  gracious  and  high  prerogative  writ  of 
mandamus ! 

At  length,  in  December,  1839,  this  question  of  the  juris- 
diction of  the  Supreme  Court,  to  review  by  mandamus,  the 
decisions  of  the  inferior  tribunals,  in  cases  where  those  courts 
in  the  exercise  of  their  judicial  discretion,  had  passed  upon 
matters  presented  for  their  judgment,  came  before  the  court 
of  Errors  for  their  adjudication.  This  was  upon  a  writ  of 
error  brought  in  the  name  of  the  Judges  of  the  Oneida  Com* 
mon  Pleas,  by  a  plaintiff  in  their  court  in  a  case  iu  which  the 
Supreme  Court  had  granted  a  peremptory  mandamus,  di* 
recting  the  Common  Pleas  to  vacate  an  order  for  costs  to 
these  plaintiffs.  The  order  had  been  granted  by  the  Com- 
mon Pleas,  on  the  ground  that  the  title  to  land  had  come  in 
qtieetioth  upon  the  trial  of  the  cause.  The  case  is  entitled 
as  follows ; 

The  Judges  op  the   Oneida  Common  Pleas  v.   The 
People  ex  rel.  Savage.    18  Wend.  79. 

The  original  action  in  the  Common  Pleas,  in  this  case 
was  trover^  for  the  conversion  of  14  saw  logs,  brought  by 
Esther  Sanford  v.  Savage,  the  relator.  The  title  of  the 
plaintiff  to  the  premises  was  not  controverted  on  the  trial : 
but  she  proved  that  the  land  on  which  they  were  cut,  had 
been  assigned  to  her  by  her  children  by  parol,  as  her  dower, 
A  verdict  was  found  in  her  favor  for  $4  50,  damages,  and 
six  cents  costs.  The  Common  Pleas,  on  her  applica- 
tion, made  an  order  granting  her  costs  on  the  ground,  as 
above  stated  "  that  the  title  to  land  had  come  in  question 
upon  the  trial  of  the  cause."    The  defendant  obtained  an  aU 
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iernative  mandamus  to  vacate  this  order  for  costs ;  and  on 
the  return  setting  forth  these  facts,  a  demurrer  and  joinder, 
the  Supreme  Court,  Nelson  Ch.  J.,  awarded  a  peremptory 
mandamus.  In  his  brief  opinion  (see  18  Wend.  p.  80,  81,) 
he  says :    • 

"  The  title  to  land  did  not  come  in  question.  This  proof 
as  to  the  tUle^  in  the  first  instance,  being  altogether  imma- 
terial and  to  become  material  only,  by  way  of  answer  to  the 
defence,  could  not  be  volunteered  with  a  view  to  costs.  It 
was  not  in  the  power  of  the  defendant  to  compel  the  plain- 
tiff to  prove  her  title  to  the  land  in  the  first  instance,  as  in 
the  case  of  jETufrie//  v.  Rochester,?  Cow.  115.  Her  right 
to  the  logs  was  shown  independently  of  it. 

<<  Again  :  the  possession  of  the  plaintiff,  from  1826  down 
to  the  suit  in  1835,  was  enough  without  showing  her  title 
to  the  premises." 

Peremptory  mandamus  granted  accordingly. 

Upon  this  decision,  a  writ  of  error  was  sued  out  as  before 
mentioned  in  the  name  of  the  Judges  of  the  Oneida  Com- 
mon Pleas,  and  on  the  argument  the  question  was  raised 
whether  the  Supreme  Court  had  jurisdiction  by  mandamus 
to  compel  the  Common  Pleas  to  vacate  their  order. 

After  advisement,  opinions  were  delivered  by  Chancellor 
Walworth  and  Senator  A.  H.  Tracy. 

The  Chancellor,  in  his  opinion,  goes  fully  into  the  ques- 
tion "  whether  the  Supreme  Court  was  right  in  supposing 
that  it  appeared  from  the  return  to  the  alternative  writ,  that 
the  title  to  land  did  not  come  in  question  upon  the  trial  of 
the  cause  before  the  Common  Pleas." 

"That  the  plaintiff  gave  her  title  in  evidence  he  says  is 
beyond  all  dispute.  Whether  it  was  possible  for  her  to  show 
the  logs  to  be  her's  in  any  other  way — is  a  question  which  I 
am  not  prepared  to  answer,  from  the  facts  stated  in  this  re- 
turn. If  she  could  not,  then  it  is  certain  her  title  to  the  land 
was  in  question  according  to  my  decision  in  the  case  of 
Hubbell  V.  Rochester^  which  was  afterwards  confirmed  by 
the  Supreme  Court,  p.  84,  85. 

At  page  81,  he  says,  <<  It  will  be  seen  from  this  statement 
of  the  case,  that  the  question  whether  the  title  was  material 
to  be  shown  on  the  trial  in  the  Common  Pleas,  was  a  ques- 
tion of  fact,  rather  than  a  question  of  law  arising  from  un- 
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disputed  facts.  It  appears  to  me,  therefore,  that  there  was 
no  question  of  law  involved  in  the  decision  of  the  Common 
Pleas :  and  that  whatever  authority  the  Supreme  Court  may 
have  to  correct  errors  of  this  kind  in  mere  matters  of  law, 
it  was  the  intention  of  the  Legislature  to  make  the  court  be- 
fore which  the  cause  was  tried,  the  sole  judges  whether  the 
title  to  lands  came  in  question,  if  the  decision  depended  on 
disputed  facts. 

"  From  my  conclusion  on  this  point,  it  is  not  necessary  to 
the  decision  of  this  case  that  I  should  examine  the  question 
of  jurisdiction  raised  here;  and  I  should  prefer  to  delay  a 
decision  thereon,  until  it  could  be  more  fully  argued,  on  one 
side  at  least,  than  was  done  in  the  present  cause.  I  must 
be  permitted  to  say,  however,  that  the  mode  of  proceeding 
by  mandamus,  under  the  present  statutory  provisions  upon 
the  subject,  is  a  very  inappropriate  remedy  to  correct  mere 
errors  of  judgment,  either  as  to  law  or  fact,  in  courts  of  gen- 
eral common  law  jurisdiction." 

"  It  is  true  the  legislature  have  amended  the  statute  which 
made  it  absolutely  necessary  for  the  Supreme  Court  to 
give  judgment  for  costs  against  parties  to  whom  a  peremp- 
tory mandamus  was  directed,  and  has  left  such  costs  in  the 
discretion  of  the  court.  But  the  defendants  in  such  cases, 
the  judges  of  the  inferior  courts,  are  still  liable  to  the  relator 
for  all  damages  he  may  sustain  by  reason  of  their  neglect  to 
comply  with  the  alternative  mandamus  (?)  although  they 
may  have  returned  facts  which  they  supposed  were  suffi- 
cient to  justify  them  in  point  of  law,  for  not  reversing  their 
former  decision,  and  they  are  also  liable  to  the  costs  of  a 
writ  of  error,  to  this  court,  if  the  Supreme  Court  decides  in 
their  favor,  and  this  court  happens  to  differ  with  the  Supreme 
Court  on  the  question  presented  by  the  return.  Without 
intending  to  express  any  opinion  whatever  upon  the  general 
question  of  jurisdiction,  therefore,  1  shall  vote  for  a  reversal 
of  the  judgment  of  the  Supreme  Court,  because  I  am  not  per- 
fectly satisfied  that  the  title  to  land  did  not  necessarily  come 
in  question  upon  the  trial  in  the  Conmion  Pleas,  and  at  all 
events  that  it  was  a  question  of  fact  in  this  case,  upon  which 
their  decision,  when  acting  judicially  under  the  positive  di- 
rection of  a  statute  should  have  been  considered  as  conclu- 
sive." 


Though  the  Chancellor  thus  desired  to  adjourn  the  ques- 
tion of  jurisdiction  by  mandamus,  it  was  not  declined  hy  one 
of  the  law  members  of  the  court.  It  was  taken  up  by  Sen- 
ator Tracy,  who  delivered  a  long  opinion  upon  it.    He  seems 
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not  to  have  been  troubled  with  any  doubts  or  misgivings  as 
to  his  state  of  preparation  to  decide  it.  He  did  not,  like 
the  Chancellor,  prefer  to  delay  a  decision  upon  the  question 
of  jurisdiction  until  it  could  be  more  fully  argued.  He 
says: 

"  My  mind  was  principally  interested  on  the  argument  of 
this  case  by  the  question  whether  the  decision  of  the  court 
of  Common  Pleas  that  the  title  to  lands  came  in  question  on 
the  trial  of  the  cause,  is  not  such  a  judicial  decision  by  a 
court  of  competent  jurisdiction  for  the  purpose,  that  the  Su- 
preme Court  could  not,  in  the  exercise  of  its  legitimate  func- 
tions, review  it  by  a  writ  of  mandamus.  As  the  conclusion 
to  which  I  have  arrived  on  this  point,  makes  it  unnecessary 
to  decide  or  discuss  the  other  points  of  the  case,  I  shall  con- 
fine my  present  remarks  wholly  to  it." 

He  then  proceeds,  after  some  general  remarks  upon  "  the 
decisions  made  in  the  early  history  of  the  Supreme  Court," 
with  which  to  our  great  relief  he  informs  us,  that  he  "  fully 
concurs,"  to  enter  into  an  examination  of  the  nature  and  ob- 
jects of  the  writ  of  mandamus.  We  cannot  think  that  we 
deprive  the  learned  professional  reader  of  any  very  useful  or 
curious  learning,  if  we  decline  to  follow  the  honorable  sena- 
tor through  his  somewhat  eccentric  route  of  research.  In 
his,  what  was  evidently  intended  to  be,  elaborate  examina- 
tion  of  the  case  of  The  People  ex  rel.  Oelricks  v.  The  N.  Y. 
Superior  Court,  the  display  is  much  more  like  senatorial  de- 
bate than  judicial  reasoning.  Not  that  we  differ  in  fact,  at  all 
from  his  conclusion  as  to  the  unfitness  of  the  remedy  by 
mandamus,  in  that  particular  case.  But,  so  far  as  his  attack 
upon  the  first  proposition  laid  down  in  that  case  by  Ch.  J. 
Savage,  is  concerned,  viz :  '<  that  a  writ  of  mandamus  lies 
where  a  party  has  a  legal  right  and  no  other  appropriate 
remedy,"  he  seems  to  us  feeble  in  his  logic  when  he  is  intel- 
ligible, and  when  he  is  metaphysical,  immeasurably  in- 
comprehensible. He  wishes  to  represent  the  learned  Ch.  J. 
as  maintaining  by  this  proposition  that  "  in  every  case  where 
the  party  has  no  other  remedy,  a  mandamus  will  lie."  And 
certainly,  if  the  Ch.  Justice  had  laid  down  any  such  doc- 
trine, the  senator's  refutation  would  have  been  triumphant 
and  complete.    But  Ch.  J.  Savage  has  advanced  no  such 


344  HANDAMLU8. 

proposition.  And  though  Senator  Tracy  seems  greatly  puz* 
zled  and  perplexed  to  define  "  what  is  a  legal  right  ?"  p.  98, 
we  find  no  help — no  light  whatever  in  his  opinion  upon  the 
question.  Is  it  really  so  difficult  so  abstruse  and  indefinable 
a  quiddity  ?  We  had  supposed  a  legal  right  meant  a  right 
which  the  law  so  recognizes  as  a  perfect  right  that,  if  vio- 
lated, the  party  may  have  redress  for  the  violation  by  some 
appropriate  writ,  or  other  proceeding  either  now  in  use,  or  if 
necessary,  to  be  devised  by  the  proper  court ;  as  the  ^'  offici- 
na  justititB.^^ 

But  it  is  very  evident  to  us  that  Mr.  Senator  Tracy  had 
not  any  fixed  or  certain  notion  of  the  limits  of  this  jurisdic- 
tion, at  the  outset  of  his  opinion ;  and  he  does  not  seem  to 
acquire  any  more  precise  one,  as  he  advances.  We  cannot 
say  of  it,  in  this  respect,  "  crescit  eundoP  He  very  properly 
says  (p.  92)  '<  The  broad  distinction  between  a  direction  to 
an  inferior  tribunal  to  act^  and  direction  to  it  how  to  act, 
seems  to  have  at  all  times  been  well  observed."  (In  the 
Court  of  King's  Bench.)  But  then,  as  an  instance  of  that 
court's  declining  to  direct  the  inferior  court  how  to  decide,  he 
cites  that  ill  used,  misunderstood  case  of  The  King  v.  The 
Justices  of  Derbyshire^  4  T.  R.  448,  as  in  point,  to  show 
that  the  King's  Bench  refused  a  mandamus  to  compel  the 
Sessions  to  receive  an  appeal  from  an  assessment  of  Com- 
missioners of  enclosure.  (The  senator  states  it  as  an  ap- 
peal in  regard  to  poor  rates,  but  thai  is  not  material.)  Now, 
both  in  the  case  in  4  T.  R.  488,  just  cited,  and  in  the  case  of 
The  King  v.  The  Justices  of  the  North  Riding  of  York- 
shire, 3  T.  R.  160,  cited  in  it,  the  King's  Bench  did  refuse 
the  writ  of  mandamus,  and  on  the  same  ground  in  both, 
viz :  that  the  appellants  moved  the  court  for  leave  to  ''lodge 
the  appeal  and  respite  the  hearing  thereof  to  the  then  next 
quarter  sessions."  The  Sessions  ordered  that  the  motion  for 
lodging  the  appeal  and  respiting  the  hearing  thereof  to  the 
next  quarter  sessions,  be  rejected.  And  on  the  rule  to  show 
cause  against  a  mandamus  to  "  direct  them  to  receive  hear, 
and  determine  the  appeal;"  what  say  the  court?  Why, 
simply  this :  ''  The  court  were  of  opinion  that  the  justices 
had  not  acted  wrong :  for  the  motion  was  in  eflfect  to  adjourn 
the  appeal,  and  it  was  evidently  the  intention  of  the  parties 
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Dot  to  enler  tho  appeal  unless  the  court  would  adjourn  if; 
The  justices  are  to  judge  of  the  reasonableness  of  the  time  j 
and  ill  some  counties  they  establish  a  rule  regulating  the  time 
of  notice.  Here,  Ihey  add,  there  was  sufficient  time  for  the 
appellants  to  gi^e  notice  and  to  come  prepared  to  try  it ;  and 
the  justices,  toho  are  to  judge  of  this  thought  so,"  p.  151, 
and  the  rule  was  discharged. 

Now,  so  far  from  having  refused  a  mandamus  in  either  of 
these  cases  to  the  sessions  to  receive  an  appeal,  the  court  ex- 
pressly put  their  refusal  upon  the  ground  that  the  motion  was 
(o  receive  and  aiijourn;  of  which  latter  they  say  "this,  the 
justices  are  to  judge  of.'^  But  these  cases  are  both  authori* 
ties  to  prove,  if  any  were  needed,  that  the  King's  Bench 
would  have  granted  the  writ  at  once,  if  the  motions  to  re* 
ceive  only,  had  been  denied  by  the  Sessions.  See  to  the  same 
effect  the  case  of  the  King  v.  The  Justices  of  Herefordshire^ 
3  T.  R.  504. 

Equally  unfortunate  is  the  learned  senator  in  his  statement 
of  the  point  decided  in  the  case  of  Rex  v.  The  Justices  of 
Devon.    He  thus  states  it : 

"  More  recently,  in  Rer  ▼.  Justices  of  Devon,  I  Chitty's 
Rep.  34,  the  court  refused  to  compel  a  quarter  sessions  to 
enter  contifiuances,  saying  our  powers^are  great,  but  they  are 
not  unlimited ;  ihey  are  bounded  by  some  lines  of  demarca- 
tion ;  we  are  not  aware  that  we  havG  power  to  interfere  with 
the  court  below  in  the  way  suggested." 

Now  instead  of  the  court  refusing  to  compel  the  sessions 
to  enter  co7itinuances,  the  court  say  not  one  word  about  the 
matter.  It  is  the  every  day  practice  of  that  court  to  ordeif 
the  Sessions  "  to  enter  continuances,  and  to  hear  and  deter- 
mine appeals"  which  they  have  quashed  without  hearing  on 
the  merits.  The  application  in  this  case  of  Rex  v.  The 
Justices  of  Devon,  was  for  a  mandamus  to  enter  contin- 
uances on  an  appeal,  and  also  to  alter  the  judgment  of  the 
Quarter  Sessions  as  recorded,  by  making  a  special  entry 
upon  the  record  of  the  reasons  of  their  judgment. 

Not  one  word  is  said  in  the  very  few  which  Abbott,  Ch.  J, 
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used  in  giving  the  judgment,  of  any  doubt  about  their  power 
to  order  the  justices  to  enter  coniinuancesy  if  the  other  branch 
of  the  application  could  be  granted.  The  continuances  are 
a  more  formal  entry.  But  on  the  other  part  of  the  applica- 
tion, to  enter  their  reasons  on  the  record,  Abbott,  Ch.  J,  said : 
^^No  instance  has  been  cited  in  which  this  court  by  manda* 
mus  ever  ordered  a  court  of  inferior  jurisdiction  to  give  their 
reasons  for  their  particular  judgment  All  that  we  have 
been  in  the  habit  of  doing  is  to  order  them  to  hear  and  de« 
cide  cases  which  they  have  refused  to  hear.  I  disclaim  any 
power  to  compel  the  Sessions  to  give  the  reasons  for  their 
judgments." 

In  the  case  of  Ex  parte  Morgan^  2  Chitty,  250,  he  states 
the  point  correctly  enough  ;  the  court  there  said :  ''  we  can- 
not in  this  manner  review  the  proceedings  of  the  judge  of  an 
inferior  court,  or  try  upon  affidavit,  any  alleged  irregularities 
in  his  judgment.  If  there  is  an  erroneous  judgment  given, 
a  writ  of  error  will  lie  to  rectify  it,  if  error  lies  ;  but  we  can- 
not tell  the  judge  what  he  is  to  do.  Every  inferior  court  is 
the  proper  judge  of  its  own  practice." 

This  seems  to  have  been  the  sole  principle  on  which  the 
Supreme  Court  of  Pennsylvania,  in  the  case  of  the  Ctnn- 
mofiwealth  v.  Judges  of  Common  Pleas  of  Philadelphia 
County^  3  Binney,  273,  proceeded. 

But  we  do  very  much  doubt  if  there  is  any  thing 'in  that 
case  to  warrant  Mr.  Senator  Tracy's  statement  of  the  reason 
he  puts  into  the  mouth  of  the  court  as  the  sole  ground  of 
their  decisiot),  when  he  says — "  it  decided  that  a  mandamus 
would  not  lie  to  re-instate  an  appeal  which  they  had  dis- 
missed, because  a  mandamus  cannot  go  to  an  inferior  court 
compelling  them  to  make  a  particular  decision,  but  merely 
to  decide."  Ch.  J.  Tilghman  does,  it  is  true,  state  that  gen- 
eral principle,  and  cites  the  case  of  United  States  v.  Law- 
rence, 3  Dallas,  42.  And  he  does  say,  'upon  this  principle 
it  would  be  improper  to  issue  it ;  the  Common  Pleas  have 
already  decided  according  to  the  dictates  of  their  best  judg- 
ment.'  But  he  adds  in  the  next  sentence.  '<  But  there  is 
another  reason  decisive  against  the  motion.  It  is  conceded 
by  the  counsel  who  made  it,  that  if  a  writ  of  error  lies  in  this 
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case,  a  mandamas  ought  not  to  issue.  It  appears  to  me  that 
a  writ  of  error  does  lie."  Yeates  J.  concurred  in  this  view, 
expressly  declining  any  opinion  on  the  other  point.  This 
case,  as  to  the  question  whether  if  even  a  writ  of  error  would 
lie  in  such  a  case,  a  mandamus  might  not  still  be  an  appro- 
priate remedy,  will  be  the  subject  of  a  brief  inquiry  here- 
after. At  present,  as  we  have,  it  is  believed  presented  a 
full  view  of  the  case  of  the  Oneida  Judges,  and  of  the  grounds 
on  which  Mr.  Senator  Tracy,  puts  the  question  of  jurisdic- 
tion by  mandamus  over  the  proceedings  of  inferior  tribunals 
we  shall  merely  give  the  resolution  adopted  by  the  Court  of 
Errors  on  reversing  this  case  of  the  Oneida  Common  Pleas, 
and  then  very  briefly  review  the  cases  of  this  jurisdictioui 
since  decided  by  the  Supreme  Court. 

The  resolution  adopted  by  the  Court  of  Errors  was  as  fol- 
lows.   18  Wend.  106. 

"  On  the  question  being  put,  shall  this  judgment  be  re* 
versed,^  all  the  members  of  the  court  (22  being  present)  voted 
in  the  affirmative. 

"  Whereupon  the  following  resolution  was  unanimously 
adopted : 

"  Resolved,  that  in  this  case  the  Supreme  Court  had  no 
jurisdiction  by  mandamus  to  review  the  decision  of  the 
court  below,  certifying  that  the  title  to  land  came  in  question 
on  the  trial.*' 

It  certainly  cannot  be  imputed  to  the  judges  of  the  Su- 
preme Court  that  they  did  not  bow  with  sufficient  reverence 
to  this  decision  of  the  court  of  dernier  resort.  On  the  con- 
trary, it  would  seem  they  hastened  to  recede  as  much  too 
far  within  the  proper  limits  of  their  jurisdiction,  after  this 
decision,  as  they  had  before  incautiously  wandered  beyond 
them. 

This  obsery^ation  however,  cannot  apply  to  the  first  re- 
ported case  which  came  before  the  whole  court :  The  People 
ex  reL  Orlando  Fuller  and  Mary  Fuller  v.  The  Judges 
of  the  Oneida  Common  Pleas,  2\  Wend.  20,  which  was 
decided  at  the  January  Term,  1839.  Mr.  Justice  Bronson, 
who  delivered  an  opinion,  goes  somewhat  into  the  case  to 
show  that  the  Common  Pleas  erred  in  their  decision.    The 
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case  was  presented  upon  the  return  to  an  alternative  manda« 
mus  to  the  Common  Pleas  commanding  them  to  vacate  their 
order  setting  aside  a  report  of  referees^  which  return  was 
demurred  to.  Upon  the  return  it  appeared  that  the  relators 
husband  and  wife,  were  sued  as  joint  contraciorsj  before  a 
justice  of  the  peace  for  a  debt  due  from  the  wife  dum  sola; 
that  they  were  not  described  in  the  process  or  declaration 
u»  husband  and  wife,  nor  did  they  or  the  bill  of  particu- 
lars before  the  justice  contain  any  allegation  of  their  cover- 
ture. The  proof  however,  having  established  their  liability 
us  husband  and  wife,  and  judgment  having  been  rendered 
against  them  by  the  justice,  they  appealed  to  the  Common 
Pleas,  where  the  cause  was  referred.  The  referees  on  the 
hearing,  excluded  evidence  of  the  indebtedness  of  the  wife 
to  the  plaintiff  prior  to  her  marriage  with  the  other  defend- 
ant, and  also  rejected  the  proof  offered  of  a  subsequent  pro- 
mise by  the  husband  to  pay  the  account,  and  reported 
nothing  due  from  the  defendants.  The  Common  Pleas  on 
the  plaintiffs  motion,  set  aside  the  report.    ^ 

The  pourt,  Bronson  J.  delivering  their  opinion,  held  that 
the  Common  Pleas  had  erred  in  setiing  aside  the  report: 
that  as  the  declaration  before  the  justice  was  in  the  usual 
form  against  joint  contractors  without  any  allegation  that 
the  relation  oi'  husband  and  wife  existed  between  them,  the 
proof  should  be  confined  to  such  a  joint  demand. 
.  But  he  says—"  The  relators  have  another  remedy,  and 
that  is  a  ground  for  denying  a  mandamus.  On  a  rehearing 
if  the  referees  follow  the  decision  of  the  Common  Pleas,  an3 
decide  against  the  relators,  the  question  can  be  put  upon  the 
record  and  reviewed  by  writ  of  error.  Since  the  decision  of 
the  court  for  the  correction  of  errors  in  The  Judges  of  the 
Oneida  Common  Pleas  v.  The  People^  18  Wend.  79, 1 
think  the  case  of  The  People  v.  The  Niagara  Common 
Pleas,  12  Wend.  246,  ought  not  to  be  followed.  I  do  not 
adopt  all  the  reasoning  of  Senator  Tracy  in  the  case  recent- 
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\y  decided,  but  rest  my  opinion  on  the  siogle  ground  that  the 
relators  have  another  remedy.* 

"The  Chief  Justice  concurred  in  the  above  views." 
And  so  we  also  beg  leave  to  concur ;  but  not  by  any  means 
with  the  conclusions  of  Cowen,  J.  who  not  only  concurred 
that  the  Common  Pleas  erred  and  that  mandamus  was  not 
the  appropriate  remedy,  but  he  takes  occasion  to  maintain  that 
"  supposing  there  was  no  remedy  by  writ  of  error,  and  sup- 
posing The  People  ex  rel.  Fleming  v.  The  Common  Fleets 
of  Niagara,  to  have  been  a  solemn  decision  upon  the  point 
under  discussion,  still  I  must  be  permitted  to  question  our 
power  to  interfere,  since  the  decision  of  the  Court  of  Errors 
in  the  Judges  of  the  Oneida  Common  Fleas, 

"  The  resolution  in  that  case,  (says  Mr.  Justice  Co  wen  in 
a  strain  of  eulogy  for  which  we  were  not  prepared  from  so 
determined  a  hunter  of  cases,)  "  was  after  a  very  elaborate  and 
able  view  of  our  power  by  Mr.  Senator  Tracy,  who  has 
cited  most  of  the  English  and  American  cases."  We  have 
already  seen  how  he  has  cited  them ;  and  it  has  cost  us,  as 
it  will  no  doubt  the  learned  reader,  no  small  share  of  a  good 
stock  of  patience  to  expose  those  citations  as  wholly  inac- 
curate in  almost  every  instance ;  some  of  them  pressed  into 
the  support  of  a  general  proposUion,  which  they  do  on  their 
very  face  refute.  Cases  thus  carelessly  and  loosely  cited  by 
judges  of  high  courts  in  this  way,  when  reported  become 
for  years,  false  beacons,  misleading  the  bench  and  the  bar, 
till  finally  when  investigated,  they  are  discovered  to  have 
been  totally  wrested  from  their  original  purport,  and  thea 


*  Nott  by  the  reporter.  «  This  cate  was  decided  io  January  Term,  1839, 
iince  which  time  the  question  of  the  proper  office  of  a  mandamtti  has  been 
more  fully  considered  by  the  court,  aud  the  views  of  Senator  Tracy,  (as  ex- 
pressed in  the  case  of  the  Oneida  Common  Pleas,  18  Wend.  79,)  recognized 
88  the  true  rule  on  the  subject,  as  will  be  seen  in  an  opinion  delivered  by  Mr. 
Jastioe  Brouson,  in  the  People  ex  rel.  Doughty  y.  The  Duteheoo  Common 
PUoff  20  Wend.  658,  which  although  publiehed  previously  to  the  decision  of 
this  case,  was  in  fact  pronounced  •ubsequently.*'  p.  22,  23. 

See  case  of  The  People  v.  Duicheee  Common  PleaSf  referred  to  in  tho 
above  note,  potr.  351. 
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comes  one  of  those  boul^ersements  that  are  made  a  reproach 
to  our  whole  system  of  jurisprudence.  Il  is  for  this  reason, 
as  we  believe,  that  those  great  judges  whom  we  are  most  ac- 
customed to  reverence  are  generally  as  sparing  as  possible  in 
sprinkling  their  decisions  with  cases ;  and  never  those  of 
doubtful  authority  and  application.  Mr  Justice  Co  wen, 
adopting,  however,  without  the  least  reserve,  all  the  cases 
cited  by  Senator  Tracy  as  accurately  stated^  comes  to  the 
following  conclusion  as  the  result  of  that  senator's  profound 
research  upon  the  question  of  jurisdiction. 

"  For  one,  if  I  have  not  entirely  mistaken  the  scope  of  the 
decision  in  the  Judges  of  the  Oneida  Common  Pleas  v.  The 
People,  I  shall  not  feel  myself  warranted  in  consenting  to  a 
mandamus  for  the  purpose  of  disturbing  any  judicial  deci- 
sion whatever,  of  an  inferior  court  or  magistrate?^  p.  25. 

This  is  the  broad,  indiscriminate  renunciation  of  all  con- 
trol by  mandamus  over  all  the  judicial  action  of  inferior 
courts  and  magistrates  which  we  are  combating ;  although  as 
to  this  particular  case  of  The  People  ex  rel.  Fullers,  there 
can  be  no  doubt,  without  reference  to  the  resolution  of  the 
Court  of  Errors,  in  the  case  of  The  Oneida  Judges  v.  The 
People,  that  the  mandamus  was  very  properly  refused.  The 
case  of  The  Niagara  C.  P.  was  simply  following  out  the 
principle  of  the  previous  case  of  the  New  York  Superior 
Court,  in  5  Wend. 

The  case  of  the  People  ex  rel  Werckmeister  v.  The 
Judges  of  the  New  York  Superior  Court,  20  Wend.  663, 
decided  at  the  special  term,  December,  1839,  was  a  case, 
where  Mr.  Justice  Bronson  refused  a  mandamus  to  require 
the  Superior  Court  to  correct  a  case  settled  by  them  upon  a 
special  report  of  referees,  to  be  inserted  as  a  state  of  facts  in 
the  record,  with  a  view  to  the  questions  of  law  which  the 
relator  desired  to  review  on  error.  The  same  observations 
precisely  apply  to  it  as  to  the  case  of  The  People  ex  reL 
Pullers  V.  The  Oneida  Judges. 

We  next  come  to  the  case  in  which  Mr.  Justice  Bronson 
is  said  by  the  reporter  as  we  have  seen,  to  have  "more fully 
considered  the  question  of  the  proper  office  of  a  writ  of  man- 
damus, and  to  have  recognized  the  views  of  Senator  Tracy." 
And  in  reviewing  that  case,  if  we  shall  go  into  a  more  ex- 
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tended  notice  of  the  authorities,  and  more  in  detail  than  may 
at  first  appear  necessary,  we  hope  the  learned  reader  will 
pardon  us  for  the  particularity,  as  we  have  just  seen  how 
dangerous  is  the  practice  of  citing  cases  by  wholesale  state- 
ment. The  general  proposition  we  intend  to  establish  is, 
that  the  Supreme  Court  has  and  of  right  ought  to  have,  and 
has  not  by  the  resolution  in  the  Oneida  C  P.  v.  The  Pea- 
.  pie,  been  deprived  of,  the  power  of  controlling  a  certain  class 
of  judicial  decisions  or  proceedings,  which  it  has  since  that 
resolution,  disclaimed.  In  other  words,  while  we  maintain 
that  Mr.  Justice  Bronson,  ought  not  to  have  interfered  by 
mandamus  in  the  case  of  the  Suffolk  C.  P.  (ante,  p.  334,) 
we  hope  to  show  that  he  might  and  ought,  on  the  other  hand, 
to  have  granted  the  writ,  in  the  case  to  which  we  now  ad- 
dress ourselves. 

The  People  ex  rel.  Doughty  v.  The  Judges  op  Dutch- 
ess C.  P.,  decided  and  reported  in  the  Supreme  Court. 
20  Wend.  658.    December,  special  term,  1839,  Albany. 

By  the  return  to  the  alternative  writ  of  mandamus  in  this 
case,  it  appeared  that  one  Griffin,  had  recovered  a  judgment 
against  Doughty,  the  relator,  before  a  justice  of  the  peace, 
on  the  twelfth  day  of  March,  1839,  from  which  D.  appealed 
to  the  C.  P.  When  the  cause  came  on  for  trial  in  the  C.  P., 
Griffin  objected  that  the  court  had  no  jurisdiction,  the  affi- 
davit and  appeal  bond  reciting  the  judgment  as  rendered  on 
the  11th  of  March,  whereas  the  return  of  the  justice  was  of 
a  judgment  rendered  on  the  12th  day  of  that  month.  In 
all  other  respects,  the  affidavit  and  bond  were  in  due  form. 
The  relator  thereupon  offered  lo  prove  that  only  one  cause 
had  been  tried  before  the  justice  between  the  parties,  and  of- 
fered to  amend  the  bond.  But  the  court  refused  the  amend- 
ment, "  for  the  reason  that  the  bond  was  neither  informal 
nor  imperfect,  but  was  a  bond  to  remove  a  different  judgment 
from  the  one  returned  by  the  justice,  and  also  for  the  reason 
that  the  affidavit  upon  which  the  appeal  was  allowed,  also 
mentioned  a  judgment  different  from  that  returned  by  the 
justice,  and  which  affidavit  the  C.  P.  could  not  amend." 
Whereupon  the  court  refused  to  proceed  to  the  trial  of  the 
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cause ;  and  although  no  notice  of  a  motion  for  that  purpose 
had  been  given,  quashed  the  appeal.  The  alternative  man* 
damus  required  the  judges  ot  the  C.  P.  to  vacate  the  rule 
quashing  the  appeal,  and  to  deny  the  motion  to  quash  the 
appeal,  or  show  cause,  &c. 

"  By  the  court,  Bronson,  J.,  "  Although  the  bond  was  per- 
fect in  point  of  form,  there  was  a  variance  of  a  day  in  reci* 
ting  the  judgment.  The  recital  of  the  day  on  which  the 
judgment  was  rendered,  was  wholly  unnecessary ;  2  R.  S. 
269,  §  189,  and  the  variance  was  such  an  imperfection,  as 
the  court  might  have,  in  its  discretion,  allowed  to  be  amended. 
{  204.  There  is  also  another  statute  fully  warranting  the 
amendment ;  2  R.  S.  556,  }  33,  34,  and  the  court  of  C.  P. 
erred  in  ordering  the  appeal  to  he  quashed,^^ 

"This  presents  an  important  question  in  relation  to  the 
appropriate  office  of  the  writ  of  mandamus.  The  court  of 
Common  Pleas,  acting  within  the  scope  of  its  jurisdiction, 
has  heard  and  decided  a  matter  properly  brought  before  it 
for  adjudication ;  and  the  question  is,  whether  we  can  by 
mandamus,  require  that  court  to  undo  what  it  has  done,  on 
the  ground  that  the  decision  was  erroneous.  I  am  of  opin- 
ion that  we  possess  no  such  power.  1  shall  not  stop  to  en- 
quire whether  the  order  quashing  the  appeal  was  such  a  fi- 
nal judgment  upon  the  rights  of  the  parties  as  may  be  re- 
viewed by  writ  of  error,  nor  whether  the  relator  has  any 
other  remedy,    3  Biuney,  273." 

In  the  case  cited  here,  the  Supreme  Court  of  Pennsylvania 
held  that  "  a  mandamus  would  not  be  granted,  where  the 
Common  Pleas  had  dismissed  ah  appeal  contrary  to  the 
statute  authorizing  it,  but  that  a  writ  of  error  would  lie.'' 
Tilghman,  Ch.  J.,  says,  and  the  court  concurred; — "Tho 
striking  off  the  appeal,  is  certainly  in  the  nature  of  a  judg- 
ment.  It  is  the  act  of  the  court  dismissing^  the  appeal,  and 
thus  making  an  end  of  the  cause.  It  is  substantially  in  the 
nature  of  a  judgment."    3  Binney,  275-6. 

Mr.  Justice  Bronson  continues ;  •'  I  place  my  opinion  on 
the  broad  ground  that  the  writ  of  mandamus  can  not  be 
awarded  for  the  correction  of  judicial  errors P  Such  errors, 
if  corrected  at  all,  must  be  reached  by  some  other  process 
than  the  writ  of  mandamus." 
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Mr.  Justice  Bronson  has  not  thought  proper  to  inform 
us  by  what  other  process,  nor  worth  his  while  to  define  by 
any  line  of  demarcation  whatever,  the  boundaries  of  this 
bro€ui  ground^  on  which  he  places  his  opinion.  The  expres- 
sion ^jtidicial  errors^"  to  which  he  no  doubt  attached  a  lim- 
ited meaning,  is  used  by  him  without  reservation,  qualifica- 
tion or  exception.  Now,  if  he  meant  to  say  that  no  act,  or- 
der or  even  judgment  in  its  strictest  sense,  of  an  inferior 
court  or  magistrate  acting  judicially  can  or  ought  to  be  cor- 
rected by  mandamus,  we  humbly  apprehend  this  broad 
groundj  can  not  be  sustained.  But  of  this  we  propose  to 
treat  somewhat  at  large  hereafter. 

Mr.  Justice  Bronson  then  records  the  following  peccavi- 
muSf  on  behalf  of  himself  and  his  learned  brethren  of  the 
Supreme  Court : 

'^  It  is  not  to  be  denied  that  there  had  been  a  gradual  de- 
parture, in  this  state,  from  the  old  law  on  this  subject,  until 
this  court  had,  in  one  instance  at  least,  exercised  a  jurisdic- 
tion by  mandamus  as  large  as  that  which  we  now  decline. 
But  we  stand  corrected  by  the  decision  of  the  court  of  last 
resort  in  the  case  of  The  Judges  of  Oneida  v.  Tke  People^ 
18  Wend.  79.  As  we  understand  that  decision,  taken  in  con- 
nection with  the  resolution  adopted  by  the  court,  we  have 
no  jurisdiction  by  mandamvs,  to  review  the  decision  of  a 
subordinate  court  in  a  matter  of  which  it  had  judicial  cog- 


mzanceJ^ 


"  Of  this  doctrine  we  do  not  complain.  On  the  contrary, 
1  will  mention  by  way  of  confirmation,  a  few  authorities  in 
addition  to  those  cited  by  Mr.  Senator  Tracy  in  his  opinion." 

He  then  cites  Chase  v.  Blaekstone  Canal  Co,,  10  Pick. 
244,  which  was  like  that  of  The  Oneida  C.  P.  Judges,  a 
case  where  a  mandamus  ought  not  to  issue.  It  was  on  the 
contrary,  as  urged  by  the  counsel  for  the  defendants,  "a 
clear  case  for  a  certiorari^^  if  any  thing.  Besides  which, 
the  judgment  of  the  County  Commissioners  in  regard  to  the 
relator's  costs,  which  formed  the  point  in  controversy,  was 
apparently  correct.  He  cites  also,  the  case  of  United  States 
v.  Lawrence,  3  Dall.  42,  where  the  Supreme  Court  of  the 
United  States  held^  that  they  could  not  interpose  by  manda- 
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mus  to  compel  a  district  judge  to  issue  a  warrant  for  appre* 
hending  a  Captain  Barre,  as  a  deserter  from  his  own  ship, 
be  having,  on  application  to  him  for  such  warranty  already 
adjudged  that  the  evidence  was  not  the  kind  of  proof  desig- 
nated by  the  treaty  which  gave  him  jurisdiction.  3  Dall.  44. 
And  certainly  in  such  a  case,  no  judicial  power  could,  or 
ever  did  attempt  by  mandamus,  to  make  a  judge  who  had 
full  jurisdiction,  "  decide  according  to  the  dictates  of  any 
other  judgment  but  his  own,"  as  the  court  there  very  point- 
edly expressed  it. 

Mr.  Justice  Bronson  cites,  also,  from  the  case  of  Strmigf 
Petitioner,  ^c,  20  Pick.  R.  484,  in  aid  of  Senator  Tracy, 
some  general  remarks  of  Morton,  J.,  u|)on  the  proper  office 
of  a  writ  of  mandamus.  We  find  nothing  to  criticise  in 
them,  and  nothing  that  has  the  slightest  affinity  to  this 
question  of  jurisdiction  over  the  proceedings  of  inferior 
courts  in  particular  instances.  He  expressly  says — "  It  can- 
not be  maintained  that  the  decision  of  the  examiners,  (of 
county  votes  for  county  officers,)  was  an  act  within  their 
legal  discretion.  Whether  their  determination,  as  to  the 
reception  or  rejection  of  returns,  would  be  deemed  a  judicial 
decision  may  well  be  doubted.  But  nothing  can  be  clearer 
than  that  the  counting  the  votes,  and  ascertaining  the  ma- 
jorities, and  giving  certificates  of  the  result,  are  mere  minis- 
terial acts  f  p.  497.  Now  nolliing  could  have  been  further 
from  Judge  Morton's  idea,  in  his  general  remarks  upon  the 
office  of  a  mandamus,  than  to  enquire  and  define  where  and 
when  the  writ  might  or  might  not  issue,  to  control  the  action 
of  inferior  courts  or  magistrates.  The  cases  of  Ex  parte 
Hoyt,  13  Pet.  279,  and  Ex  parte  Whitney,  13  ibid.  404, 
were  cases  precisely  like  that  of  U.  S.  v.  Lawrence,  in  prin- 
ciple, and  correctly  decided  in  the  same  manner. 

But  the  authority  on  which  Mr.  Justice  Bronson  seems 
mainly  to  rely,  is  the  case  of  The  King  v.  The  Justices  of 
Monmouthshire,  7  Dow.  ic  Ryl.  334,  which  he  says  indeed 
"  is  much  like  the  case  at  bar."  There,  the  Court  of  Sessions 
had,  upon  hearing  on  the  merits,  upon  the  question  of  fact 
of  the  residence  of  a  pauper,  quashed  an  appeal ;  and  a  mo- 
tion for  a  mandamus  to  compel  them  to  hear  and  determine 
the  appeal  anew,  was  denied  by  the  Court  of  King's  Bench 
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— ^.  334.  Now  how  that  case  can  be  said  to  be  "much 
like  the  case  at  the  bar,"  where  the  learned  judge  himself 
proves  that  the  Common  Pleas  had  wrong/tdlj/  dismissed 
an  appeal  without  hearing  it  at  all,  it  passes  one  poor  un- 
derstanding to  give  a  tolerable  guess.  The  case  in  Dow.  &> 
Ry.  certainly  was  exactly  like  the  case  at  bar  in  one  respect ; 
to  wit:  that  there  was  in  both^  an  application  lor  a  manda- 
nus  to  an  inferior  tribunal.  But  as  to  the  merits  of  the  two 
applications,  it  is  about  the  same  similitude,  in  reality, 
as  that  of  the  brave  Welsh  Captain,  FlueJlen,  in  Henry  V., 
m  comparing  his  king,  Henry  Y.,  born  in  Monmouth,  to 
Alexander  the  Great,  born  in  Macedon:  "There  is  a  river 
in  Macedon ;  and  there  is  moreover  a  river  at  Monmouth ; 
and  there  is  salmons  in  both." 

In  this  case  of  The  King  v.  The  Justices  of  Monmouth- 
shire, (he  mandamus  was  applied  for  to  the  Sessions  "to 
cause  continuances  to  be  entered,  and  at  their  next  sessions 
to  hear  and  deter  mine  the  merits  of  the  said  appeal"  and 
the  case  was  this.    The  appeal  had  been  heard  upon  the 
merits,  and  the  sessions  being  equally  divided,  they  then 
directed  the  appeal  to  be  quashed,  without  any  divisiofi,  and 
without  any  dissent  being  expressed" — p.  334,  5.     The  ap- 
plication was  resisted  upon  the  idea  that  the  King's  Bench 
had  no  authority  to  compel  the  sessions,  who  had  decided  on 
the  merits,  to  review  their  decision.    So  say  the  counsel  who 
showed  cause  ;  and  such  is  the  language  of  Abbott,  Ch.  J., 
with  which  Bailey  and  Holroyd,  Js.,  concurred.    Abbott, 
Ch.  J.,  says — "  I  am  of  opinion  that  the  rule  nisi  for  a  man- 
damus must  be  discharged.      In  this  case  the  justices  at 
the  duarter  Sessions  have  actually  given  judgment  upon 
the  appeal    We  are  not  a  Court  of  Error  to  review  their 
decision"    ^^Inform,  this  is  an  application  to  enter  continu- 
ances,  and  hear  and  determine  the  appeal;    but  it  is  in 
substance,  an  application  to  expunge  the  proceedings,  which 
the  justices  have  already  taken."     This  was  the  true  and 
conclusive  objection  to  the  application.    But  the  language 
of  Ch.  J.  Abbott  gives  us  full  right  to  claim  that  if  the  ap. 
plication  had  been  in  substance  what  it  was  in  form,  viz : 
to  compel  the  sessions  to  receive  an  appeal,  which  they  had 
refused  to  receive,  that  it  would  then  have  been  within  the 


356  MANDAMUS. 

appropriate  sphere  of  the  writ  of  mandamus.  For,  in  the 
case  of  The  King  v.  The  Justices  of  Somersetshire,  in  the 
same  term,  7  Dowl.  &  Ryl.  386,  we  find  the  following  re- 
cord, most  pregnant  with  instruction  on  this  point,  to  which 
we  respectfully  invite  Mr.  Justice  Bronson's  special  attention, 
when  next  this  question,  in  the  shape  in  which  it  was  pre- 
sented to  him  ''  in  the  case  at  bar,"  shall  happen  to  come 
again  before  him  for  judicial  determination.  The  case  is 
thus  stated : 

Thr  King  v.  The   Justices   op  Somersetshire,  7 

Dowl.  &  Ryl.  385. 

"  Pursuant  to  a  peremptory  mandamus  from  this  court, 
the  justices  at  the  Somersetshire  Epiphany  Sessions,  heard 
the  appeal  of  James  Tucker,  against  the  decision  of  the 
Special  Petty  Sessions  for  the  hundred  of  Winterstoke,  in 
the  county  of  Somerset,  dismissing  his  application  for  relief 
under  the  3  Geo.  IV.  c.  33,  §  2 ;  and  found  that  Mr.  T.  had 
sustained  damage  to  the  amount  of  £30,  &c.,  by  having 
ricks  of  corn  wilfully  consumed  by  fire,  &c.,  which  they 
(the  justices)  adjudge  to  him  to  be  paid  by  the  hundred,  &c. 

Now,  on  referring  to  the  application  for  the  mandamus  in 
the  case  of  Mr.  Tucker,  5  Dowl.  &  Ryl.  434,  we  find  that 
the  Court  of  King's  Bench  held,  that  an  appeal  lay  from 
the  Special  Petty  Sessions  to  the  Quarter  Sessions,  in  that 
case ;  and  that  they  granted  a  writ  of  mandamus  to  the 
justices  of  the  county  of  Somerset,  "  commanding  them  to 
hear  the  appeal,^  It  appeared  that  when  the  appeal  was 
presented  for  hearing  at  the  Sessions,  "  they  refused  to  en- 
tertain it,  on  the  ground  that  nothing  had  been  done  by  the 
Petty  Sessions,  in  pursuance  of  the  act,  against  which  an 
appeal  would  lie,  so  as  to  give  the  Quarter  Sessions  juris- 
diction, and  therefore  the  appeal  was  dismissed.^^ 

Here,  if  we  are  any  judges  of  likenesses,  was  a  case,  not 
only  ^^much  like  the  one  at  bar^^  but  on  principle,  ad  idem, 
with  respect  to  this  question  of  a  mandamus  to  the  court 
below,  commanding  them  to  hear  and  determine  the  appeal. 
And  what  was  the  result  in  the  case  in  the  King's  Bench  ? 
Why,  as  follows : 
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"In  Easter  Term,  Mr.  Tucker  obtained  a  rule  upon  his 
justices  to  show  cause  why  a  mandamus  should  not  issue 
commanding  them  to  hear  the  appeal,  upon  notice  of  the 
rule,  to  the  said  justices  or  some  of  them.  On  the  last  day 
of  Easter  Term  the  rule  was  made  absolute,  on  an  affidavit 
of  service  upon  these  justices  alone  who  had  originally  heard 
the  complaint  at  the  petty  sessions,  and  upon  the  high  con- 
stable of  the  hundred ;  and  no  cause  being  shown  a  manda- 
mus was  ordered  to  go,  and  the  writ  was  served  upon  the 
same  justices  only.  When  the  appeal  was  afterward  pre- 
sented for  hearing  at  the  duarter  Sessions,  the  justices  thea 
assembled  refused  to  hear  it,  on  an  objection  taken  by  the 
respondents'  counsel,  that  the  rule  nisi,  for  the  mandamus 
had  been  improperly  served,  not  having  been  served  upon 
more  of  ihe  county  justices.  Now,  on  showing  cause  against 
the  rule  for  quashing  the  writ  of  mandamus  on  the  ground 
that  it  had  been  improvidcntly  issued,  two  questions  were 
raised :  first,  whether  the  Quarter  Sessions  had  jurisdiction  to 
entertain  an  appeal  under  the  3  Geo.  IV.,  where  the  Petty 
Seesions  had  done  nothing  in  pursuance  of  the  act ;  and, 
secondly,  whether  the  rule  nisi  had  been  properly  served." 

No  doubt  or  question  was  raised,  at  the  bar,  as  to  the  ap- 
propriateness of  the  remedy  by  mandamus  to  compel  the 
Q^uarter  Sessions  to  receive  and  hear  the  appeal  if  these  ques- 
tions were  decided  affirmatively.  The  court  so  decided,  and 
Abbott,  Ch.  J.,  in  delivering  the  opinion  of  the  court  says : 

"  I  think  we  ought  not  to  quash  this  writ.  We  are  informed 
by  the  officers  on  the  crown  side  that  the  service  of  the  rule 
has  been  according  to  the  constant  course  in  similar  cases." 

'<  At  the  same  time,  however,  if  it  could  be  shown  that  the 
writ  had  issued  improperly,  and  commanded  the  justices  at 
Sessions  to  do  something  which  by  law  they  had  no  power 
to  do,  it  would  be  the  duty  of  the  court  to  quash  it  on  the 
ground  that  it  had  been  improvidently  issued."  '<  The  ques- 
tion then  is,  whether  if  the  justices  at  the  Special  Petty  Ses- 
sions decide  against  the  party  complaining,  not  upon  the 
merits  of  the  case,  but  upon  some  opinion  which  they  have 
formed  of  the  law,  which  turn  out  to  be  erroneous,  such  a 
determination  is  not  an  act  done  ?  I  think  it  is  so.  The 
ground  of  our  decision  is,  that  this  was  a  dismissal  of  the 
complaint,  in  consequence  of  a  mistake  of  the  law,  and  not 
a  dismissal  upon  a  hearing  of  the  merits."  A  peremptory  man* 
damns  was  ordered  to  go." 
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Upon  these  audiorities,  without  going  further  into  the  En- 
glish cases,  we  should  feel  at  liberty  to  rest  our  claim  that 
this  case  of  The  People  ex  reU  DouglUy  v.  The  Dutchess 
C.  P.  was  a  proper  case  for  a  mandamus  to  hear  the  appeal; 
nay  more,  a  very  clear  case  for  the  exercise  of  that  power. 
But  we  beg  the  reader's  indulgence  for  presenting  to  his  no- 
tice a  few  of  the  still  more  recent  English  decisions  on  this 
.  V  sQkject.  as  contained  in  the  note  subjoined.* 


«  — ^^l~ 


'   w 


/JM  )JlJl '.        5'  1.  f^e  Xing  ▼.  The  Juttiees  of  Cumberland,  4  ;  Adolphue  &,  EU»,  695. 
I  (1B36|)  upon  a  rule  to  show  cause  why  a  mandamuii  should  not  issue,  re« 

\      .7.H   i     -  quirin|r  them  to  hear  the  complaint  of  the  overseers  of  Wetheral,  ia  the 
*•  *  idihi'  county  against  John  Bowman  for  refusing  to  maintain  his  wife  and 

ehild,  it'appeared  that  the  owners  had  preferred  a  complaint  against  Bow- 
man aa  a  vagrant  fur  refusing  to  maintain  his  wife  and  child ;  and  being 
brought  before  two  justices,  he  denied  being  married  to  the  woman  and  pro- 
duced some  evidence  to  prove  it ;  and  he  threatened  the  magistrates  with 
•n  action  if  they  committed  him.  The  overseer  offered  evidence  of  a  Gretna 
Graeu  Marriage,  but  the  justices  refused  to  hear  it,  and  dismissed  the  sum- 
mons, saying  that  they  would  not,  on  this  application,  try  a  disputed  mar- 
riage, alleged  to  have  taken  place,  out  of  the  county,  and  that  the  parties 
ought  to  try  it  in  the  Ecclesiastical  Court. 

"The  Court  of  Kings  Bench  held  that  the  justices,  having  begun  to 
hear  the  complaint,  were  bound  to  hear  alL  It  was  urged  as  the  argu- 
ment against  the  mandamus,  that  they  had  virtually  heard  the  complaint 
(Lord  Denman  C.  J.  Then  ihey  stopped  the  party  against  whom  they  dect- 
ded.)     The  court  declined  to  hear  the  counsel  in  support  of  the  rule. 

Lord  Denman  C.  J,  It  is  quite  clear  that  the  justices  have  done  wrong. 
They  exercised  their  discretion  in  deciding  at  first  to  hear  the  case  ;  then  they 
were  not  right  in  refusing  to  Aear  the  whole  of  the  evidence  offered.  The 
rule  must  be  made  absolute. 

«-     •  ; »    .  *.  Ji.  Thi  Qoien  v.  Thb  Justices  of  Oxpordshirb,  4  Adolphus  ^  EUie,  N  • 
*-1  •  S.  177.     (Queen's  Bench  Reports.)     1843. 

• 

.**  Three  persons  were ^'o»R%  summoned  for  unlawful  fishing:  they  wer« 
heard  jointly  and  convicted  in  separate  penalties  for  each  defendant  They 
4pave  a  joint  notice  of  appeal,  under  the  act,  as  against  **  a  conviction  of  ««, 
Suy^  naming  the  three,  and  entered  into  separate  recognizances. 
.  Three  eeveral  convictions,  one  of  each  defendant,  being  afterwards  i^- 
turned  to  the  sessions,  they  without  hearing  the  merits^  nffirmed  the  convic- 
tions, on  the  ground  that  the  notice  of  appeal  miedeeeribed  the  eonvictione" 
The  Court  of  Kings  Bench  issued  a  mandamus  commanding  the  sessions 
to  hear  the  appeale,  notwithstanding  their  judgment  of  nfirmance,  holding, 
that  if  there  was  any  variancei  (and  semble,  there  was  not,)  it  was  one  which 
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It  seems  too  clear  to  admit  of  question,  that  upon  the 
"  broad  ground"  assumed  by  Mr.  Justice  Bronson,  in  this 


could  not  mBlead.*'     (The  case  of  Regina  t.  The  Jutiieee  of  Denbighshire, 
9  DowL  Pr»  C.  509}  wbm  cited  and  treated  by  the  court  as  coneloaiTa.) 


3.  Tub  Quzkn  v.  The  Justices  or  the  West  Ripino   of  Yoax 
Ad.  &  £IL  (Queen's  Bench)  Rep.  1.    (1843  ) 


^VAJ^J 


The  return  of  the  justices  in  this  case  to  an  alternative  mandamus  stated,       ct^^Af  ^ 
that  on  notioe  of  an  order  removing  paupers  from  Sheffield  to  ^vV^iMKir  SlCIV^ 
received,  the  overseers  of  the  latter  township  gave  notice  to  thoi 
field,  of  an  appeal,  which  they  afterwards  conntermanded,  hat  retrying  ^j^  ^  A.^1f 
right  to  appeal  when  the  paupers  should  he  actually  removed.    At  ^  mA^ 
ing  sessions  the  overseers  of  Sheffield  according  to  the  alleged  practl< 
sessions,  entered  an  appeal  against  the  order,  as  by  the  overseers  of  Crich, 
but  without  their  knowledge  and  consent :  and  thereupon  the  order  of  re- 
moval was  confirmed  with  costs.    More  than  six  months  after  the  confirma- 
tion, the  pauper  was  removed  to  C,  whereupon  the  overseers  of  C.  applied  at 
the  neit  seasions,  **  to  erase  the  entry  of  the  previous  appeal  and  order  of  con- 
firmation and  to  enter  their  appeal  against  the  order  of  removal."    The  ses- 
sions refused.    They  submitted  that  they  had  no  power  to  erase  the  entry  of 
appeal  and  confirmation  or  to  alter  their  records ;  and  that  inasmuch  as  this 
order  of  removal  had  been  confirmed,  they  had  not  entered  another  appeal 
and  continuances,  as  commanded  by  the  writ. 

Lord  Denman,  C.  J.     This  is  a  peculiar  case.    It  may  perhaps  be  the  first 
time  we  have  been  called  upon  to  erase  an  entry  on  the  records  of  the  ses- 
sions ;  hnt  it  is  not  new  in  principle.    The  mandamus  to  enter  continuances 
is  in  some  respects,  a  stronger  interference  of  this  court    It  is  necessary  for 
the  purposes  of  justice  that  we  should  interfere  ;  for  the  sessions  could  not 
erase  the  entry  without  the  authority  of  a  mandamus.    The  entry  may  pos- 
sibly altogether  defeat  justice ;  for  when  the  question  of  the  validity  of  the 
order  shall  hereafter  arise  on  appeal,  the  justices  may  refuse  a  case.       ^ 
the  erasure  now  called  for  has  been  made,  they  will  discuss  the  omr  ofr^'V  ^  A/) 
moval  on  its  merits.    Colerige  J.  said.    **  The  statutes  give  no  su< 
the  removing  parish.    The  practice  is  irregular  and  anjust,  and  il^iBonve^ted      ^^ 
to  a  fraudulent  pnrpqse.    If  there  were  no  other  instance  of  a  mainnAilJ^  O^. 
such  a  case,  I  think  there  is  a  jurisdiction  inherent  in  this  court  tij  Ma&e  •  ^ 

precedent."    Peremptory  mandamus  granted  accordingly."  li     ^  Tl^^"^^' 

4.  Regina  v.  Jostices  ov  Fltntshire,  2  Dowling  &  Lownde's,  Queen'a 

Practice  Conrt  ReporU,  143.     1844. 

The  Quarter  Session  in  this  case  were  called  on  to  show  cause  why  a  man* 
damns  should  not  issue,  commanding  them  to  enter  continuances  and  heard 
an  appeal  against  an  order  of  justices  for  the  removal  of  H.  R.  and  her  threft 
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casei  be  would  have  refused  the  mandamus  in  all  these  later 
cases  as  well  as  those  we  have  already  cited :  that  he  would 
have  held  them  all  ^^  judicial  errors^^  beyond  the  reach  of  a 
mandamus,  since  the  decision  in  the  case  of  the  Oneida 
Judges  V.  The  People.  If  this  be  so,  is  not  the  refusal  of 
the  mandamus  in  this  case,  as  wide  a  "  departure  from  the 
old  law  on  this  subject,"  as  was  the  previous  practice  of  is- 
suing it  to  compel  inferior  courts,  where  they  had  already 
decided  motions  for  new  trial,  &c.  heard  on  the  merits^  to 
reverse  their  decisions  even  without  a  rehearing  ?  It  strikes 
us  very  forcibly  that  the  only  distinction  is,  between  a  sin 
of  commission  and  one  of  wilful  omission ;  a  point  of  casu- 
istry, as  to  the  degree  of  culpability,  which  the  schoolmen 
have  not  been  able  satisfactorily  to  decide. 


ehildren  from  the  parish  of  Cum  to  the  parish  of  L.  L.,  in  May,  1843.  The 
sessions  had  already  made  an  order  qoashin^  a  former  order  of  appeal,  in 
general  terms :  "  that  the  order  be  qaashed,"  the  respoDdents  ofiered  to  show 
by  evidence,  that  it  was  quashed  on  a  formal  defeat  only :  viz.,  on  the  ground 
that  the  examination  of  H.  R.  was  defective  in  stating  hearsay  evidence. 
This  evidence,  however,  the  sessions  refused  to  admit,  becaase  there  was  no 
entry  on  their  minntes  that  the  order  had  been  quashed  for  want  of  form. 

Colerige  J.  said ;  I  wish  very  much  that  this  case  had  not  been  argued 
before  me  whilst  sluing  alone  in  this  court ;  for  however  clear  the  principle 
may  be  which  governs  our  interference  in  such  matters,  the  dividing  line  is  ever 
subject  to  much  doubt.  It  is  clear  that  if  the  court  below  has  heard  the  ob- 
jection and  decided  it,  this  court  is  not  a  court  of  appeal  to  reverse  their  de- 
cision: if,  on  the  other  band,  they  have  refused  to  hear  it,  then  this  covrt 
will  interfere  and  command  them  to  do  so.  The  question  therefore  is,  has 
there  been  a  hearing?  As  I  understand  the  facts,  the  respondents  having 
got  a  fresh  order  were  met  with  the  objection  that  the  former  order  was  con- 
clusive ;  and  that  the  entry  of  its  b«)ing  quashed  must  be  taken  to  mean  on 
the  merita ;  and  the  sessions  acting  on  this  objection  accordingly  refused 
to  bear  evidence  to  explain  the  entry.  In  this  I  think  they  acted  wrong- 
fully. It  is  said  that  even  if  the  evidence  had  been  received,  it  could  not 
have  altered  the  decision  to  which  the  sessions  came.  Bot  we  must  look  at 
the  whole  circumstances  of  the  case,  and  it  is  impossible  not  to  see  that  the 
justices  exercised  no  judgment  in  the  matter.  It  is  possible  that  if  they  had 
heard  the  evidence  they  might  still  have  come  to  the  same  decision ;  but  thea 
they  would  have  decided  the  case  on  a  hearing  ;  and  this  court  would  not 
have  disturbed  their  decision.  There  is  a  fallacy  in  arguing  as  to  the  effect 
of  the  evidence  wheu  it  was  not  heard.  The  rule  must  therefore,  be  absolute 
for  a  mandamus,  commanding  them  to  enter  continuances  and  hear  the  ap- 
peal." 
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The  few  remaining  cases  upon  this  subject,  reported  singe 
this  decision  of  Mr.  Justice  Bronson  are,  with  one  exception^ 
cases  where  the  court  could  not,  without  <<  departing  from 
the  old  laWf"  as  it  is  termed,  have  allowed  the  writ  to  issue. 
With  the  decision  in  the  case  of  Ex  parte  Fitzgerald,  23 
Wend.  148,  which  was  an  awkward  attempt  to  obtain  a 
mandamus  commanding  the  Judges  of  the  N.  Y.  Superior 
Court,  '<  to  vacate  a  rule  setting  aside  a  verdict,  and  grants 
ing  a  new  trial,"  certainly  no  fault  can  be  found ;  and  it 
was  a  fit  enough  object  of  the  Chancellors  pleasantry  upon 
the  subject  of  "  the  novus  hospes^^ — as  he  termed  that  appli- 
cation :  one  which  was  of  course  denied. 

In  the  case  of  Ex  parte  Gordon^  2  Hill,  263,  and  Ex 
parte  Brandlacht,  2  Hill,  367,  attempts  still  more  prepos^ 
terous  were  made  to  accomplish  by  writ  of  Prohibition^ 
what,  in  such  cases,  the  court  would  very  properly,  at  all 
times,  have  refused  to  do  by  mandamus.  On  the  first  ap- 
plication, which  was  a  motion  for  a  prohibition  to  the  Com- 
mon Pleas  forbidding  all  further  proceedings  in  a  case 
where  they  had  refused,  on  hearing,  to  quash  an  appeal ; 
the  court,  Cowen,  J.,  said:  "This  application  is  without 
precedent,  and  the  motion  is  denied  on  the  ground  that  a 
writ  of  prohibition  will  not  lie,  any  more  than  a  mandamus^ 
for  the  purpose  of  reviewing  a  decision  of  an  inferior  court, 
because  it  is  erroneous."  The  decision  was  undoubtedly 
correct ;  but  the  distinction  so  well  established  by  the  En- 
glish authorities,  between  the  case  of  a  mandamus  to  control 
an  inferior  court  when  it  quashes  an  appeal  without  hear* 
ing,  and  when  it  has  heard  and  quashed,  never  appears  to 
have  entered  the  mind  of  Mr.  Justice  Cowen,  after  he  had 
read  and  given  in  his  plenary  adhesion  to  the  able  and 
learned  opinion  of  Mr  Senator  Tracy,  as  above  recorded. 

The  cases  of  Ex  parte  Fleming  and  another^  4  Hill,  681, 
of  The  People,  ex  rel.  Blacksmith  v.  P.  L.  Tracy,  First 
Judge  of  Genesee,  1  Denio,  617,  of  Ex  parte  Koon  and 
others,  1  Denio,  644,  anfd  of  Elkins  v.  Athearn,  2  Denio, 
191,  which  were  all  motions  for  mandamus,  in  cases  where 
decisions  had  already  been  had  upon  the  merits  after  heart- 
ing, need  no  further  note  or  comment. 

46 
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The  only  remaining  one  is  the  excepted  case  to  wbieh 
wf  have  adverted  as  among  those  subsequent  to  that  of  the 
Oneida  Judges.  That  is  the  case  of  Ex  parte  Ostrander^ 
1  Denio,  679,  Dec.  Special  T.,  1845. 

This  was  a  motion  for  a  mandamus  to  the  Columbia 
Common  Pleas,  to  compel  that  court  to  vacate  a  rule  dw- 
missing  an  appeal  from  a  justice  of  the  peace,  and  to  pro- 
ceed with  the  case,  the  appeal  having  been  quashed  without 
hearing. 

"  The  court  ( Jewett,  J.,)  held,  that  the  Common  Pleas  had 
acted  wrongfully  and  against  the  statute  in  dismissing  the 
appeal  without  hearing.  He  says,  <^A  motion  to  dismiss  an 
appeal,  must  be  made  at  the  first  term  .of  the  Common  Pleas 
for  which  there  is  time  to  give  notice.  The  Common  Pleas 
cannot,  by  rule  granted  at  such  first  term,  give  leave  to 
move  to  dismiss  at  a  succeeding  term.  2  R.  S.  261,  §  202. 
It  was  virtually  an  attempt  to  enlarge  the  time  fixed  by 
statute  in  which  to  perform  a  particular  act.  This  is  a 
power  which  the  court  did  not  possess."  (5  Wend.  135  ;  7 
Paige,  245  ;  9  ibid.  572.) 

"The Common  Pleas  having  decided  otherwise,  the  impor- 
tant question  arises  whether  this  court,  in  the  due  exercise 
of  its  jurisdiction  over  inferior  tribunals  can  correct  the  error 
by  mandamus.  It  is  argued  that  without  the  aid  of  this 
writ,  the  party  is  remediless.  This  is  not  a  sufl5cient  ground 
in  itself  to  entitle  the  party  to  the  writ.  It  is  true  that  when 
a  party  has  another  legal  remedy,  a  mandamus  will  gen- 
erally be  refused  on  that  ground ;  but  it  is  not  true  that 
because  a  party  has  no  legal  remedy  unless  by  this  writ,  that 
it  will  be  granted  for  that  cause.  The  Common  Pleas  had 
judicial  cognizance  oi X\\Q  ^\xh]ecX  matter;  and  although  I 
have  no  doubt  that  it  erred  in  its  decision,  yet  it  cannot  be 
corrected  by  mandamus.  It  was  clearly  a  judicial  error.^ 
And  cites  to  prove  it,  18  Wend,  79  and  20,  Id.  658,  (the 
cases  of  The  Oneida  Judges^  and  of  the  Dutchess  Com- 
mon Pleas.) 

From  this  decision  of  Mr.  Justice  Jewett  we  must  take 
leave  to  dissent,  if  possible,  still  more  strongly  than  from 
that  of  Mr.  Justice  Bronson  in  the  case  of  The  People,  ex 
rel.  Doughty  v.  The  Dutchess  Common  Pleas.  The  easy 
nonchalance  with  which  the  learned  judge  oAsutnes  the 
grounds  of  his  refusal  to  interfere,  viz  :  that  "  the  Common 
Pleas  had  judicial  cognizance  of  the  subject  matter,"  and 
that  "it  was  clearly  ^judicial  error,^^  indicates  sufficiently 
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that  he  had  embraced  the  creed  of  his  predecessor,  Mr. 
Justice  Cowen,  as  avowed  in  the  case  of  The  People^  ex 
rel.  Fuller  v.  The  Oneida  C.  P.,  where  he  said — "  1  shall 
Qot  feel  myself  warranted  in  consenting  to  a  mandamus  for 
the  purpose  of  disturbing  diny  judicial  decision  whatever  of 
any  inferior  court  or  magistrate?^  For  what  can  be  clear- 
er, than  that  if  ihe  Common  Pleas  of  Columbia,  in  direct 
violation  of  the  statute,  as  Mr.  Justice  Jewett  well  proves, 
extended  the  lime  to  move  to  dismiss  the  appeal  to  the  next 
term,  that  it  had  not  judicial  cognizance,  in  any  legal  sense 
of  the  term,  of  the  "  subject  matter?"  The  statute  expressly 
forbade  them  to  entertain  the  '<  subject  matter,'*  and  their 
action  in  refusing  to  hear  and  in  dismissing  the  appeal,  was 
extra  judicial^  coram  non  judice,  and  utterly  void.  In  such 
a  case,  the  King's  Bench,  as  we  have  seen,  unhesitatingly 
grants  a  mandamus  compelling  the  inferior  court  to  hear 
the  appeal.  It  was  not  a  judicial  error;  for  they  had  no. 
jurisdiction  at  the  second  term  to  dismiss.  They  were  act- 
ing in  plain  violation  of  the  statute ;  and  unless  the  party 
bad  another  legal  remedy,  and  when  we  say  remedy,  we 
mean  an  effectual  remedy,  for  otherwise  it  is  none ;  then  it 
was  the  clear  duty  of  the  court  to  allow  the  mandamus.  It 
was  their  duty  to  vindicate  the  statute,  which  the  Common 
Pleas  had  in  effect,  trampled  under  foot.  But  it  would  only 
be  to  repeat  the  observations  we  have  ventured  already 
upon  the  cases  Qf  the  Suffolk  Common  Pleas,  and  the  case 
of  the  Dutchess  Common  Pleas,  to  pursue  this  branch  of 
the  subject  further.  We  might  fill  whole  pages  with  the 
bare  titles  of  authorities  in  the  Court  of  King's  Bench  where 
in  cases  like  this,  writs  of  mandamus  have  issued  to  com- 
mand the  Sessions  to  hear  appeals  which  they  have  impro- 
perly dismissed.  Those  we  have  selected  from  among 
scores  of  the  like  nature,  will  surely  suffice  to  establish  the 
proposition. 

But  perhaps  it  will  be  said  that  the  party  in  this  case  of 
The  Columbia  C.  P.  had  another  remedy.  Mr.  Justice 
Jewett  expressly  admits  the  contrary,  if  we  have  the  honor 
to  understand  his  language.  He  says:  "but  it  is  not  true, 
that  because  a  party  has  no  legal  remedy  unless  by  this 
writ,  that  ic  will  be  granted  for  that  cause."    Nor  can  wq 
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fully  agree  to  his  general  proposition,  that  "  where  a  party 
has  another  remedy  a  mandamus  will  generally  be  refused.'^ 
It  should,  indeed,  be  a  very  extraordinary  case  to  justify  an 
interference  where  the  law  has  given  the  party  another 
equally  effectual  remedy.    That  is  the  true  rule  on  this  sub- 
ject.   See  the  case  of  Regina  v.  The  Hull  4*  Selby  Rail- 
way Co.  6  dueen's  Bench  Rep.  70.    The  converse  of  this 
principle,  as  stated  by  the  learned  judge,  it  is  not  material  to 
determine.    For  if,  as  we  have  all  along  maintained,  it  is 
well  settled  that  the  writ  of  mandamus  is  the  appropriate  rem- 
edy in  casefi  like  this  under  consideration,  then  whether  the 
party  may  or  may  not  bring  error  upon  such  a  wrongful  re- 
fusal to  hear  his  appeal,  is  a  question  that  cannot  be  legiti- 
mately drawn  into  the  discussion.    The  party  here  has  suf- 
fered a  grievous  wrong ;  in  palpable  admitted  violation  of  the 
fitatute,  he  has  been  denied  the  right  of  being  heard.   Then 
.he  presents  a  clear  case  for  the  established,  summary  and  ef- 
fectual redress  by  mandamus  to  compel  the  court  below  to 
hear  him^  and  he  can  have  that  effectual  remedy  by  no  other 
process  than  this.    It  is  on  this  very  account  of  the  prompt 
and  summary  redress  of  such  grievances  that  the  mandamus 
is  called  so  beneficial  a  writ ;  and  when  a  case  is  presented 
for  its  exercise  so  clear  and  urgent  as  by  unquestioned  prin- 
ciple and  precedent  this  before  Mr.  Justice  Jewett  was,  then 
the  language  of  Savage,  Cb^  J.,  (10  Wend.  p.  291.)  applies 
with  full  force."    The  same  obligation  exists  to  issue  the 
writ  as  to  affirm  or  reverse  a  judgment  upon  a  return  to  a 
writ  of  error."    And  this  constitutes  our  full  answer  to  the 
case  of  The  Commonwealth  v.  The  Phil.  Com.  Pleas,  3 
Binney,  273,  at  least  all  that  it  deserves.    We  do  not  by  any 
means  concede  with  the  counsel  for  the  relator  in  that  case 
that,  if  a  writ  of  error  would  lie,  the  party  was  not  entitled 
to  the  more  speedy,  more  effectual,  and  we  might  add,  much 
clearer,  and  therefore  more  appropriate  and  beneficial  remedy 
by  mandamus.    Within  the  limits  which  an  ancient  and  un- 
broken line  of  precedents  in  Great  Britain  and  in  our  own 
state  had  established  for  its  jurisdiction,  it  is  our  chief  safe- 
guard against  the  sometimes  gross  errors  and  occasionally  still 
grosser  abuses  of  inferior  tribunals  and  magistrates.    Instead, 
l^^refore,  of  renouncing  this  branch  of  their  judicial  prero- 
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gative,  which  belongs  to  the  Supreme  Court  of  our  state 
as  the  ex  officio  supervisors  of  inferior  courts  and  magis- 
trates, it  is  their  duty  to  guard  and  defend  it,  as  the  highest 
f)Ower  confided  to  them  by  the  laws  and  the  Constitution. 
Not  to  enlai^e  it  certainly ;  as  it  cannot  be  denied  had  gradu- 
ally been  done  in  reviewing  decisions^  made  on  full  hearing 
by  inferior  tribunals,  and  compelling  them  to  come  to  differ- 
ent conclusions  upon  matters  of  fact  and  discretion  ;  but  to 
use  it  in  compelling  them  to  hear  the  merits  and  determine^ 
where  they  had  illegally  refused  to  hear  them  and  had  dis- 
missed the  appeal  on  any  pretext  whatever. 

There  is  another  branch  of  this  jurisdiction  by  mandamus 
over  inferior  courts  equally  important  and  well  settled  upon 
principle,  but  not  so  clearly  defined  by  as  great  a  number  of 
cases  and  authorities.     That  is  the  power  of  the  King's 
Bench  and  of  our  Supreme  Court  to  issue  the  writ  of  man- 
damus to  compel  an  inferior  court  or  magistrate  to  enter  a 
particular  order  ;  or  to  issue  a  particular  writ  or  process^ 
or  to  do  some  particular  act  enjoined  upon  them  by  the  com- 
mon law  or  by  statute,  where  no  legal  discretion  is  left  them. 
In  such  cases,  if  the  inferior  court,  erroneously  believing  that 
they  have  not  the  power  or  have  a  discretion  in  regard  to 
using  it,  decline  or  refuse  to  do  what  the  law  enjoins  autho- 
ritatively upon  them,  the  same  jurisdiction  exists  to  compel 
them  by  mandamus  to  obey  the  imperative  requisitions  of  the 
law,  as  to  compel  them  to  hear  and  determine  where  they 
have  a  legal  discretion.    The  cases  of  The  King  v.  The 
Justices  of  Norfolk,  4k  Barn,  and  Ad.  238,  and  of  The  King 
V.  The  Justices  of  Somsrsetshire,  4  Id.  649,  are  conclusive 
on  this  point,  if  authorities  are  needed.    In  the  first,  the 
court  admit  that  a  mandamus  would  be  proper  to  compel  the 
Sessions  to  commit  a  church  warden  for  the  omission  of  ren- 
dering his  account,  if  the  act  of  parliament  had  not  left  the 
justices  a  discretion,  the  expression  being  "  it  shall  and  may 
be  lawfuT^  for  the  justices  to  commit.    Denman,  Ch.  J.  said : 
'<  The  statute  authorizes  but  does  not  compel  them  to  com- 
mit.   There  is  no  ground,  therefore,  for  issuing  a  mandamus 
to  the  magistrates."    In  the  case  of  The  Somersetshire  Jus- 
tices, they  allowed  a  mandamus,  after  full  argument,  to  com* 
pel  the  Sessions  to  record  the  rules  of  a  Friendly  Society  or 
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saving^a  bank  associatioa  under  the  provisions  of  an  act  of 
parliament,  although  the  justices  had  on  hearing  deetded 
that  they  were  not  entitled  to  be  recorded,  because  the  par« 
ties  had  not  conformed  to  the  provisions  of  the  act  The 
same  doctrine  is  clearly  and  explicitly  admitted  by  all  the 
judges  in  the  case  of  Rex  v.  The  Justices  of  Buckingham* 
shire^  1  Barn.  &  Cress.  485 ;  and  numerous  other  cases  are 
to  be  found  to  the  same  effect. 

Still  another  class  of  coses  occurs  for  the  legitimate  exer- 
cise of  this  jurisdiction  by  mandamus  over  inferior  courts, 
judges  and  magistrates.    And  it  constitutes  perhaps  the  most 
important  as  well  as  the  most  delicate  branch  of  this  judicial 
prerogative.    Those  are  cases  where  it  is  sought  to  correct 
the  decisions,  or  v<icate  some  order  or  proceeding  of  an  infe- 
rior court,  judge  at  chambers,  or  magistrate  which  is  illegal ; 
either  as  indirect  violation  of  a  statute,  or  from  excess  of  ju- 
risdiction in  regard  to  the  cause,  the  party,  or  the  subject 
matter  of  the  decision,  order  or  proceeding ;  and  even  from 
the  want  of  certain  indispensable  legal  prerequisites,  as  no- 
tice  where  the  law  prescribes  it,  and  the  like.    In  all  those 
cases,  it  is  well  settled  that  the  Court  of  King's  Bench  will 
.  interfere  by  the  summary  process  of  mandamus  to  correct 
such  decisions,  vacate  such  order,  and  if  necessary  set  aside 
all  such  illegal  and  unauthorized  proceedings.    The  case  of 
The  King  v.   The  Justices  of  the  West  Riding  of  York- 
shire, 6  Barn,  ic  Ad.  667,  is  an  instance  of  the  exercise  of 
this  jurisdiction,  in  correcting  a  decision  of  the  court  below. 
That  was  an  appeal  under  a  statute,  of  which  due  notice 
had  been  given,  and  being  respited  to  a  subsequent  session, 
came  on  when  the  appellant  applied  for  further  respite.    A 
majority  of  the  bench  refusing  it,  the  appellant  was  proceed- 
ing with  his  appeal,  when  the  respondents  called  on  him  to 
prove  his  notice  of  appeal  for  that  court.    No  such  notice 
having  been  given,  the  sessions  dismissed  the  appeal.    On 
application  for  a  mandamus.  Den  man,  Ch.  J.,  said,  "  I  have 
always  understood  that  this  court  had  authority  to  interfere 
for  the  purpose  of  seeing  that  no  illegal  practice  pre- 
vailed at  the  sessions,  to  prevent  the  hearing  of  an  appeal. 
I  think  it  is  pretty  evident  that  by  refusing  this  mandamus 
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justice  would  be  shut  out ;  and  that  we  ought  therefore  to 
tell  the  magistrates  that  they  have  done  wrong  ia  refusing  ta 
hear  the  appeal  upon  the  ground  assigned.  The  rule  will 
therefore  be  absolute."  Patteson,  J.,  said :  ^<  The  statute  re- 
quires ten  days  notice  of  the  appeal  to  be  given  in  the  first 
instance,  but  says  nothing  as  to  notice  of  a  respited  appeal. 
If  that  is  necessary,  it  must  be  so  either  by  the  practice  o£ 
the  sessions,  or  by  general  rules  of  law.  No  rule  of  prac- 
tice at  the  sessions  has  been  produced,  requiring  such  notice ; 
if  any  had  been  shown,  it  might  perhaps  be  too  much  to  say 
that  a  decision  according  to  the  practice  was  illegal,  and  not 
to  be  abided  by.  As  to  the  general  rules  of  law,  Rex  v. 
Lambeth^  3  D.  and  R.  340,  shows  that  they  do  not  warrant 
the  demand  of  such  a  notice."  The  effect  of  this  was  to 
correct  the  decision  of  the  sessions  upon  a  point  on  which 
they  had  no  legal  discretion.  The  same  principle  was  en- 
forced in  the  case  of  Regina  v.  The  Justices  of  Merioneth- 
shirCj  6  Ad.  and  Ellis  dueen's  Bench  R.  163.  But  perhaps 
the  best  authority  on  this  point  is  the  case  we  have  already 
cited,  (ante  p.  366;)  for  nearly  the  same  principle,  TTie  King 
V.  The  Justices  of  the  West  Riding  of  Yorkshire^  {Shef- 
field V.  Crich,)  5  a.  B.  R.  1. 

In  fine  the  jurisdiction  which  we  contend  for  in  this  par- 
ticular is,  that  which  was  exercised  in  our  own  Supreme 
Ck)urt,  without  challenge  or  question,  in  cases  like  those  of 
The  People  ex  rel.  Fisher  v.  The  N.  Y.  C.  P.  18  Wend. 
534 ;  The  People  ex  rel.  Doughty  v.  The  Dutchess  C.  P, ; 
The  People  ex  rel.  Mapes  v.  The  Columbia  C  P.,  &c. ; 
until  the  decision  of  the  Court  of  Errors  in  the  case  of  the 
Oneida  Judges.  It  remained  unimpaired  by  the  resolution 
there  adopted  by  the  court ;  there  is  nothing  even  in  the 
opinion  of  Mr.  Senator  Tracy,  to  fright  the  court  from  its 
propriety;  for  that  opinion  was  confined  to  the  class  of  cases 
then  under  consideration,  in  which  we  do  not  pretend  to  up- 
hold their  jurisdiction.  The  veto  upon  that  branch  of  it  for 
which  we  contend,  has  proceeded  from  the  judges  of  the 
Supreme  Court  themselves.  But  for  that  voluntary  aban* 
donment,  it  would  it  is  believed,  have  been  still  exercised 
without  let  or  hindrance  from  any  quarter  whatever* 
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In  sach  a  jurisdiction,  so  long  and  so  beneficially  used  to 
control  inferior  tribunals  and  magistrates,  where,  having  no 
legal  discretion,  they  refuse  to  do  what  the  law  positively 
requires,  or  have  done  what  the  law  as  positively  denies 
them  the  power  to  do,  there  is  nothing  but  a  judicial  power 
to  enforce  the  civil  rights  guarantied  to  every  citizen  by  the 
laws  and  constitution  of  his  state  and  country.  Justice  and 
expediency  alike  demand  that  it  should  not  be  abrogated  or 
abandoned.  It  reposes  upon  foundations  of  principle  and 
authority  which  can  not  be  shaken,  and  ought  not  to  be  un- 
dermined. Within  the  boundaries  which  the  law  has  as- 
signed it,  the  due  administration  of  justice  requires  it  to  be 
sustained.  It  is  a  power  of  which  those  judges  are  trustees 
for  the  benefit  of  the  people.  It  is  a  limited  power,  it  is  true, 
which  they  must  not  exceed,  but  can  not  abrogate.  It  is  a  sa- 
cred trust  which  they  are  not  at  liberty  to  curtail  of  its  fair 
proportions,  still  less  to  surrender  or  renounce^ 
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Wendell  v.  Wordsworth,  20  J.  R.  669,  6  J.  0«  IL  2S4 

Constructive  Notice  to  Purchaser  of  Military  Lands  by 
Deposit  of  Deed;  Chancery  Agreement. 

In  this  case,  the  Chancellor  (Kent)  held  that  a  defective 
conveyance  by  a  person  seised  in  fee  at  the  time  is  good,  so 
as  to  bind  the  lands  conveyed  in  the  hands  of  the  grantor 
and  his  heirs ;  and  also  good  against  a  subsequent  purcha* 
ser,  with  notice  of  the  prior  defective  deed  or  conveyance. 

Semb.  That  possession  under  such  a  deed  will  be  con- 
structive notice. 

He  held  therefore  upon  these  principles  that  when  a  sol- 
dier entitled  to  military  bounty  land,  under  the  several  acts 
of  the  legislature,  by  an  instrument  in  writing,  purporting 
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to  be  under  his  hand  and  seal^  but  to  which  no  seal  was  af- 
fixed, for  a  valuable  consideration,  sold,  qui^claimed  and 
confirmed  to  the  plaintifij  &c.,  all  his  right,  title,  claim,  and 
demand  to  and  for  all  the  land  to  which  he  was  entitled, 
&c.,  with  covenant  for  further  assurance,  (no  patent  then 
having  been  issued  for  the  land,)  which  instrument  of  con- 
veyance was  duly  deposited  in  the  office  of  the  clerk  of 
Onondaga  county,  on  the  29th  of  April,  1805,  pursuant  to 
the  act  of  January  8,  1784,  and  afterward,  on  the  8th  of 
March,  1799,  was  duly  proved;  and  the  same  grantor  on 
the  25th  of  October,  1796,  executed  a  deed  in  fee  of  the 
same  land  to  P.,  under  whom  the  defendant  claimed  title. 

That  although  the  first  instrument  for  want  of  a  seal  was 
defective  as  a  legal  conveyance,  yet  it  passed  all  the  right 
and  interest  of  the  grantor  in  equity,  the  omission  of  the  seal 
being  a  mistake,  and  contrary  to  the  express  intention  of  the 
parties. 

But  the  Court  of  Errors  held,  that  the  deposit  of  the  instru- 
ment in  the  clerk's  ofiice,  under  the  act  of  January  8, 
1794,  and  the  act  amending  it,  March  27,  1794,  was 
not  legal  notice  to  subsequent  purchasers,  nor  equiva- 
lent  to  a  registry  of  the  deed ;  and  P.,  the  second  purcha- 
ser, was  not  therefore  chargeable  with  notice  of  the  prior  con- 
veyance ;  and  that  the  plaintiff  was  not  entitled  to  relief 
against  him,  or  to  a  decree  for  a  release  from  him  of  his 
claim  and  title. 


BCjr*  The  principles  held  by  the  Chancellor  in  this  case, 
although  his  decree  was  reversed,  do  not  seem  to  be  in  any 
degree  denied  or  impaired,  so  far  as  they  declare  that  such 
a  defective  conveyance  binds  the  lands  in  the  hands  of  a 
purchaser,  with  actual  legal  or  constructive  notice  of  it ;  the 
Court  of  Errors  differing  only  with  him,  as  to  the  effect  of 
the  deposit  of  the  deed,  in  creating  such  constructive  noticey 
in  the  particular  case. 
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MORTGAGE. 


Bergen  v.  Bennett,  1  C.  C.  E.  1. 

Redemption  of  Mortgaged  Premises.    Power  of  Sale  in  a 

Mortgage  Deed. 

This  was  an  appeal  from  a  decision  of  Chancellor  Lan* 
sing,  permitting  Bennett,  the  respondent,  to  redeem  lands  sold 
by  Bergen,  the  appellant,  at  auction  under  a  power  of  sale 
contained  in  the  mortgage*  The  mortgage  had  been  pur- 
chased by  him  of  the  original  mortgagee,  and  he  became 
the  purchaser  of  the  property  at  the  sale.  The  respondent 
was  the  son  of  the  mortgagor,  who  died  in  1776,  leaving 
the  respondent,  then  only  fifteen  years  of  age,  his  oldest  son 
and  heir  at  law.  The  property  was  sold  in  1784,  and  bid 
off  by  a  third  person  as  the  agent  of  Bergen,  to  whom  the 
latter  conveyed  the  premises,  and  who  immediately  re-con« 
veyed  them  to  the  appellant. 

The  Chancellor  held  that  the  power  of  sale  contained  in 
the  mortgage  expired  with  the  life  of  the  mortgagor,  and 
that  his  heir  was  not  barred  of  his  title  by  the  execution  of 
the  power  after  the  death  of  his  ancestor.  He  therefore 
decreed  that  he  was  entitled  to  redeem,  and  that  an  account 
should  be  stated  between  the  parties,  &c. 

The  Court  of  Errors  reversed  this  decision.  The  opinion 
of  the  court  was  delivered  by  Kent,  J.  He  says,  "  It  is  ad- 
mitted that  a  naked  authority  expires  with  the  life  of  the 
person  who  gave  it ;  but  a  power  coupled  with  an  interest 
is  not  revoked  by  the  death  of  the  grantor.  In  my  opinion 
the  power  contained  in  the  mortgage  is  of  the  latter  descrip- 
tion." He  also  held,  "  That  the  heir  was  barred  of  the  right 
to  redeem  under  the  circumstances,  having  waited  without 
any  legal  disability  sixteen  years,  and  only  when  finding  it 
a  gaining  bargain,  presenting  himself  to  redeem."  The  de- 
cree of  the  Chancellor  was  reversed,  and  the  bill  to  redeem 
ordered  to  be  dismissed  with  costs. 
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Grant  and  others,  appellants,  v.  The  Bank  of  the  U.  S. 
and  others,  respondents,  1  C.  C.  E.  112. 

The  question  arose  in  this  case,  whether,  after  the  pas- 
sage of  the  general  registry  act  of  mortgages,  a  senior  in3rt- 
gagee  might  ttick  a  junior  mortgage  to  his  prior  one  as 
against  an  intermediate  incumbrancer  by  mortgage. 

Chancellor  Lansing  held,  that  the  doctrine  of  thus  tacking 
incumbrances  was  a  well  established  one  in  England,  and 
was  equally  entitled  to  be  considered  so  in  our  Court  of 
Chancery ;  and  that  the  provisions  of  the  registry  act  did 
not  interfere  with,  or  impair  the  right.    On  appeal, 

The  Court  of  Errors,  Spencer,  J.,  delivering  the  opinion 
of  the  court,  held,  that  the  registry  act  having  made  the 
registry  of  mortgages  constructive  notice  to  subsequent  pur- 
chasers and  incumbrancers,  the  doctrine  of  tacking  junior 
incumbrances  to  a  senior  one,  to  the  prejudice  of  an  interme- 
diate mortgagee,  was  thereby  abrogated.  But  Mr.  Justice 
Spencer  expressly  admits  that  but  for  the  registry  act,  the 
doctrine  would  have  been  in  force  and  to  be  adhered  to,  as 
fully  established  in  England  by  a  long  and  uninterrupted 
series  of  decisions. 


]Xj^  See  as  to  notice  of  mortgages  registered  and  unregis- 
tered, Frost  V.  Beekman,  I  J.  C.  R.  288.    On  appeal,  18  J. 

R.  544,  (post,  p. .)    Dey  v.  Dunham^  2  J.  C.  R.  182. 

On  appeal,  15  J.  R.  555,  (post,  p.  .)    Brinckerhoff  v. 

Lansings  4  J.  C.  R.  65 ;  James  v.  Johnson,  6  J.  C.  R.  417; 
St.  Andrevfs  Church  v.  Tompkins,  7  J.  C.  R.  14 ;  Rich- 
ardson V.  Rust,  9  Paige,  243 ;  Brinckerhoff  v.  Marvin,  6 
J.  C.  R.  320  ;  Lemon  v.  Staats,  1  Cow.  592. 

See  also  as  to  notice  to  junior  mortgagee  of  prior  incum- 
brance, and  his  right  to  be  subrogated  in  place  of  senior 
mortgagee ;  Banter  v.  Garmo,  1  Sandf.  Ch.  R.  384 ;  1  id. 
43  ;  Craig  v.  Tappin,  2  Sandf.  Ch.  R.  78. 

See  as  to  notice  of  mortgage  to  secure  future  advances  ; 
Conrad  v.  Atlantic  Ins,  Co.,  1  Peter's  R.  386 ;  7  Craig,  34, 
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NivEN  V,  Belknap,  2  J.  R.  573. 

Mortgagor  and  Mortgagee.    Fraudulent  Conveyance. 

This  was  a  bill — quia  timet — filed  by  a  purchaser  against 
a  mortgagor  under  the  following  circumstances : 

Niven  applied  to  Belknap  to  purchase  a  farm,  then  in 
possession  of  Belknap,  and  was  informed  by  him  that  John 
Brush,  of  Long  Island,  had  a  mortgage  or  mortgages  on  the 
farm,  and  that  he  had  given  it  up  to  him  in  satisfaction,  &c., 
and  that  Brush  had  the  entire  disposal  of  it,  and  was  to 
make  the  best  of  it,  to  satisfy  himself  for  the  moneys  due  to 
him.  B.  and  N.  accordingly  went  to  Brush,  together,  and 
an  agreement  was  made  between  Brush  and  Niven  in  the 
presence  of  B.  for  the  absolute  purchase  of  the  farm^  and 
Brush  thereupon  executed  a  conveyance  in  fee  to  N.,  who 
afterwards  took  possession  of  the  farm  as  owner,  and  made 
considerable  improvements.  About  ten  years  afterwards  the 
mortgagor  made  an  absolute  conveyance  of  the  farm  to  his 
own  son,  who  was  a  neighbor  of  Niven,  whereupon  N.  filed 
a  bill,  quia  timet^  against  B.  and  his  son,  praying  that  they 
might  discover  the  title  they  pretended  to  have  to  the  premi- 
ses, and  might  be  decreed  to  renounce  such  pretended  claim, 
or  be  perpetually  enjoined  from  asserting  it  to  the  prejudice 
of  the  complainant. 

The  Chancellor  in  March,  1806,  pronounced  the  following 
final  decree,  (considering  the  grantee  of  the  mortgagor  as 
entitled  to  redemption,  though  not  in  that  suit.) 

"  This  cause  having  been  heretofore  heard,  and  the  opin- 
ion of  the  court  having  been  given,  that  the  complainant's 
bill  was  not  sustainable,  but  it  being  insisted  on  the  part  of 
the  defendant  that  he  was  entitled  to  redeem  the  mortgaged 
premises,  &c.  Whereupon  further  day  was  given  to  the 
parties  on  that  subject ;  and  Mr.  Harrison,  of  counsel  for  the 
defendant,  consenting  to  the  dismissal  of  the  said  bill  : 
Thereupon,  &c.,  ordered.    Bill  dismissed  with  costs,  &c.'* 

On  appeal,  this  decree  was  reversed  unanimously  by  the 
Court  of  Errors,  Thompson,  J.,  delivering  the  opinion  of  the 
court.  He.says  that — "  The  conduct  of  Belknap  had  a  direct 
tendency  to  deceive  and  mislead,  unless  his  intention  was  to 
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ft$si8t  the  appellant  in  obtaining  an  absolute  title  to  the 
farm."  "  It  cannot,  I  think,  be  doubted  but  that  the  respon- 
ent,  B.  (the  son,)  is  to  be  considered  in  the  light  of  a  pur- 
chaser with  notice  ;  and  of  course  the  same  rule  of  law  and 
principles  of  equity  apply  to  him  as  to  Abel  B.,  his  father, 
from  whom  he  purchased." 

Decree — ^<  That  the  son  execute  and  deliver  a  competent 
release  of  all  his  title,  &c.,  to  the  appellant,  and  pay  the  costs 
of  the  appellant  in  the  court  below — and  that,  in  case  of 
death  so  that  the  release  could  not  be  executed,  that  the 
Chancellor  award  a  perpetual  injunction  in  favor  of  appel- 
lant, according  to  the  prayer  of  his  bill,  &c." 


Grant  and  others,  appellants,  v.  Duane  and  others  respon- 

dants,  9  J.  R.  591. 

Not  reported  ia  Chancery. 

Mortgage;  Right  of  Redemption  ;  Presumption  of  Pat/- 
msnt  or  other  Arrangement^  in  Discharge  of  Incum- 
brance, 

This  was  a  bill  filed  by  the  representatives  and  heirs  of 
James  Duane,  as  a  sole  surviving  trustee,  under  an  assign- 
ment of  Shaw  the  mortgagor  and  his  two  copartners  in  1766^ 
in  trust  for  their  partnership  creditors.  The  bill  was  against 
the  representatives,  heirs  and  devisees  of  Crrant,  who  held  a 
mortgage  on  the  premises  in  question  before  the  assignment 
of  Shaw  and  his  partners  to  Duane  and  his  co-trustees :  and 
prayed  for  a  decree  that  the  plaintiffs  might  have  leave  to 
redeem  the  mortgage  and  that  defendants  account  for  the 
proceeds  of  the  land  which  they  had  sold  &c.  The  heirs  of 
Shaw  were  not  parties  to  the  bill. 

The  facts  in  support  of  the  title  of  the  complainants  as  far 
as  material,  were  to  this  effect ;  that  under  the  assignment 
under  which  Duane  became  the  sole  trustee,  by  survivor- 
ship, in  1796,  he  had  claimed  the  premises  as  his  own  :  and 
had,  it  appeared,  endeavored  to  find  out  Grant,  the  mortga- 
gee, to  pay  him  his  mortgage  debt.  Not  succeeding  in  this 
he  had  claimed  the  ownership  and  had  before  his  death  de- 
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mised  certain  of  the  lands,  to  tenants  that  were  either  then 
in  possession  or  went  in  afterwards. 

On  the  part  of  the  defendants,  the  answer  set  up  the  mort* 
gage  of  the  tract,  then  wild  landf«,  by  the  owner  Shaw,  to 
their  ancestor,  and  testator  in  1765,  before  the  assignment. 
That  the  mortgagee  entered  upon  the  lands  on  the  failure 
and  assignment  of  Shaw  to  Duane  and  his  co-trustees,  and 
acted  as  the  proprietor  until  his  death  in  April,  1796,  a  peri- 
od of  above  28  years ;  that  during  all  that  time,  no  money 
was  paid  or  tendered  to  him,  nor  any  measure  taken  to  re- 
deem the  estate ;  that  several  of  the  settlements  and  other 
acts  of  ownership  by  him  took  place  within  3  years  after 
the  date  of  the  mortgage.  They  claimed  to  be  owners  of 
the  premises,  and  had  sold  as  such  and  not  under  the  pow- 
er of  sale  in  the  mortgage.  They  also  insisted  that  nothing 
had  ever  been  done  under  the  assignment,  and  that  after 
such  a  lapse  of  time,  the  presumption  was  that  the  debts  of 
the  partnership  had  been  paid  out  of  the  partnership  proper- 
ty assigned,  or  satisfied  in  some  other  manner.  Replication 
and  proof,  establishing  the  principal  facts  as  claimed  by  the 
plaintiffs  in  support  of  their  title ;  and  the  foregoing  facts  to 
rebut  the  plaintiffs'  claim  were  proved  by  the  defendants 
substantially  as  alleged  by  them  in  their  answer. 

The  Chancellor  {Lansings)  upon  these  facts^  held  that 
that  the  heirs  and  representatives  of  Duane  were  entitled  to 
redeem :  that  the  acts  of  ownership  by  Grant,  and  his  pos« 
session  as  mortgagee,  were  not  of  such  a  character  as  to  bar 
the  equity  of  redemption  which  had  been  asserted  by  Duane 
and  that  the  acts  of  Duane  in  respect  to  ownership  had  in 
some  sort  countervailed  those  set  up  by  Duane.  He  there* 
fore  decreed  the  right  of  redemption  to  the  plaintiffs,  as  his 
heirs  &c.,  and  that  the  defendants  account  for  the  lands  sold 
before  the  filing  of  the  bill,  on  appeal  from  this  decree. 

The  Court  of  Errors  held,  Thompson  J.  delivering  the 
opinion  of  the  court.  1.  That  the  objection  that  the  heirs  of 
Shaw  were  not  made  parties  to  the  bill,  might  be  insisted  on  in 
the  Court  of  Errors,  it  having  been  taken  in  the  court  below. 

2,  That  the  heirs  d&c.  of  Duane  had  shown  no  subsisting 
title  to  redeem  and  that  no  person  could  come  into  the  court 
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of  Chancery  for  a  redemption  of  a  mortgage,  unless  he  is  en* 
titled  to  the  estate  of  the  mortgagor,  or  claims  a  subsisting 
interest  that  the  law  recognizes,  under  the  title  of  the  mort- 
gagor. 

3.  That  the  presumption  of  law,  upon  the  facts  of  the 
case  was,  that  the  debts  of  the  pannership  had  been  satisfied 
out  of  other  propery  in  the  deed  of  the  partnership  assigning 
their  property,  and  that  if  any  body  therefore  was  entitled 
to  redeem,  it  would  be  the  heirs  &c.,  of  Shaw,  the  mortgagor. 

TTkompson^  J.  in  the  course  of  his  opinion  says.  "  The 
mortgaged  premises  it  should  be  observed  were  the  sole  and 
exclusive  property  of  Shaw  ;  not  of  the  grantors  jointly,  nor 
is  there  in  the  deed  any  specification  of  those  lands,  though 
there  is  of  other  real  property.  They  are  comprised  m  the 
general  descriptive  clause  in  the  deed.  '  That  expressly 
provides  that  if  the  debts  can  be  satisfied  by  sale  of  part 
only  of  the  premises  granted,  the  trustees  shall  reconvey  the 
residue.'  '  The  claim  to  execute  this  trust,  without  show- 
ing any  debts  unpaid  is  against  the  spirit  and  intention  of 
this  covenant.'  ^'  The  respondents  have  failed  to  show  a 
subsisting  interest  under  the  mortgagor,  by  not  showing  the 
existence  of  any  debts  yet  to  be  satisfied  out  of  the  trust  es- 
tate. The  lapse  of  time  is  of  itself  sufficient  to  warrant  the 
presumption  of  an  execution  of  the  trust.  He  concludes  as 
follows : 

'*  This  view  of  the  case  renders  it  unnecessary  for  me  to  ex- 
amine whether  the  equity  of  redemption  is  not  bound  by  the 
lapse  of  time  and  the  possession  held  by  the  mortgagee  and  his 
representatives.  The  case  presented  is  certainly  a  very 
strong  one  on  this  point.  It  will  be  time  enough  however 
to  decide  it,  when  the  heirs  of  iShaw  who  alone,  from  any 
thing  that  appears,  are  entitled  to  redeem,  shall  think  fit  to 
ask  a  redemption.  At  present,  it  is  only  necessary  to  de- 
cide on  the  rights  of  the  respondents,  and  as  I  am  satisfied 
that  they  do  not  show  themselves  entitled  to  redeem,  I  think 
the  decree  of  the  Court  of  Chancery  ought  to  be  reversed. 

This  being  the  unanimous  opinion  of  the  court,  the  de- 
cree was  accordingly  reversed,  the  respondents'  bill  ordered 
to  be  dismissed  with  costs  &c.,  in  the  Court  of  Chancery  to 
be  taxed  d&c. 
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DuNBAM  v.  Dey,  16  J.  R«  556* 

In  Ch.  2  J.  C.  R.  188. 

Recording  Deed  given  as  Mortgage ;  Priority  of  Mori" 
gage  ;  Notice  to  purchaser  ;  Defeasance. 

'  This  was  a  bill  brought  by  Dey,  trustee  and  assignee  of 
W.  and  W.  to  set  aside  a  conveyance  which  the  assignors 
had  previously  executed  to  Dunham  the  appellant.  The 
deckl  was  recorded  and  was  accompanied  by  a  defeasance 
which  was  not  recorded  at  the  time  of  the  assignment  to 
Dey.  The  deed  was  given  as  a  security  for  the  payment  of 
certain  promissory  notes  which  Dunham  had  endorsed,  for 
the  grantors'  accommodation  and  which  were  from  time  to 
time  renewed ;  they  paying  or  agreeing  to  pay  two  and  one- 
half  per  cent,  to  Dunham  as  a  commission  for  his  endorse- 
ment, but  which  did  not  for  the  time  the  notes  had  run,  ex- 
ceed the  legal  rate  of  interest.  W.  and  W.  becoming  em- 
barrassed made  an  assignment  of  all  their  property  to  Dey, 
in  trust  for  creditors  &c.  without  a  particular  description  of 
their  real  estate  in  the  body  of  the  deed,  but  a  schedule  an- 
nexed specified  certain  "  lots  of  ground  in  S.  street,  the 
title  to  which  is  in  David  Dunham,  as  collateral  security  to 
pay  certain  notesP  On  the  hearing  of  the  cause  on  pleads 
ings  and  proofs, 

The  Chancellor  decreed  the  conveyance  to  Dunham  to 
be  inoperative  as  against  the  assignee.  He  held  the  charge  of 
two  and  one  half  per  cent,  commission,  not  to  be  usurious,  but 
ordered  the  deeds  to  be  given  up  on  the  ground  that  the  deed 
with  a  defeasance  which  was  not  recorded,  could  not  oper- 
ate as  a  mortgage  to  take  priority  of  the  assignment :  that  to 
do  so,  it  must  have  been  recorded  as  a  mortgage :  that 
a  subsequent  purchaser  is  not  bound  to  seaich  the  record  of 
deeds  to  be  protected  against  a  mortgage  :  That  the  record 
of  an  absolute  deed,  as  such,  is  no  notice  to  the  pur- 
chaser and  that  a  notice  which  was  morely  sufficient  to 
put  a  party  on  inquiry,  is  not  sufficient  to  break  in  on  the 
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legistiy  act;  and  that  the  assignee  therefore  in  trust  for 
creditors  stands  in  the  character  of  a  bona  fide  purchaser 
without  actual  notice  of  an  unregistered  mortgage.  On  ap- 
peal from  this  decree, 

The  Court  of  Errors  reversed  the  Chancellor's  decision  : 
holding  that  the  notice  contained  in  the  schedule,  that  the  '<  title 
of  the  lots  was  in  D.  D.  as  collateral  security  to  pay  certain 
notes,  was  sufficient  notice  to  the  assignee  of  the  existence  of 
the  prior  mortgage  to  D.  D.  though  the  defeasance  was  not 
recorded :  and  that  by  having  his  conveyance  first  recorded, 
the  assignee  could  not  obtain  a  priority  and  defeat  the  deed 
given  as  a  mortgage. 


10=*  The  reporteradds  the  following  note  to  the  report  of  this 
case.  ^  The  only  point  determined  in  the  court  below,  declared 
to  be  erroneous  by  the  decree  of  re  versal  was  that,  as  to  the  suf- 
ficiency of  the  notice  (by  the  schedule)  to  the  respondent  of 
the  prior  deed  to  the  appellant,  the  defeasance  to  which  was 
not  recorded  at  the  time  of  the  assignment  by  the  W.'s  to 
Dey  the  respondent  in  trust." 

This  is  unquestionably  correct,  but  the  point  of  notice 
was  the  only  one  really  made  and  determined  in  the  court 
below. 

As  to  the  question  of  usury  which  was  moved  in  the  case, 
that  defence  came  directly  before  the  Supreme  Court,  in  a 
suit  upon  one  of  the  notes  thus  endorsed  by  Dunham,  re- 
ferred to  in  the  above  case.  The  judge  at  the  circuit  hav- 
ing left  it  to  the  jury  to  say  whether  the  commission  of  two 
and  one  half  per  cent,  for  endorsing  was  or  not  taken  with 
a  usurious  intent  and  of  evading  the  statute,  the  jury  found 
for  the  defendant  Gould.  The  Supreme  Court  confirmed 
the  verdict,  and  the  Court  of  Errors  affirmed  the  judgment 
of  the  Supreme  Court  See  Dunham  v.  Gould^  16  J.  R. 
36r. 

But  in  the  case  of  Trotter  and  t^hers  v.  Curtis,  19  J.  R. 
160,  the  Supreme  Court  held  that  where  the  plaintifT  was 
in  the  habit  of  receiving  produce  for  the  defendant,  a  coun- 
try merchant,  and  transporting  it  to  New  York,  and  accept- 
ing his  drafts,  with  the  engagement  that  the  produce  should 
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be  placed  in  their  warehouse,  before  the  drafts  became  pay- 
able :  on  which  acceptances  the  plaintiffs  charged  a  com-^ 
mission  of  two  and  one  half  per  cent,  on  all  advances  made  hy 
them  to  meet  the  drafts,  where  the  defendant  had  no  funds  in 
their  hands  and  interest ;  the  Supreme  Court  held  that  the 
commissions  were  not  usurious,  but  a  customary  allowance 
for  the  trouble  and  inconvenience  of  transacting  the  business. 


Bbckman,  Appellant,  v. .  Frost,  Goddard  &  Kellogg, 

Respondents,  18  J.  R.  644. 

In  Ch.  1  J.  C.  R.  986,  296,  304. 

Point  raised  in  Court  of  Errors  not  made  in  Court  below  ; 
Bill  to  Redeem  Mortgage  ;  Bona  fide  Purchaser,  with- 
out notice  and  for  valuable  consideration ,  no  Ground  of 
Relief  in  Equity,  though  a  good  Defence  ;  Mortgage 
for  ^3000  registered  by  Mistake  jof  County  Clerk  for 
$300;  Escrow. 

The  bill  in  this  case  was  filed  by  the  respondents  in  1808 
stating  a  purchase  by  Frost,  one  of  the  plaintiffs,  and  Mar- 
tin Goddard,  since  deceased,  of  a  certain  lot  in  M arcellns,  in 
1803,  of  Henry  Corl ;  and  the  intermediate  conveyances  to 
the  other  plaintiff.  That  the  plaintiff  discovered  on  the  re- 
cords in  the  office  of  the  clerk  of  the  county  of  Onondaga, 
a  mortgage  from'  Corl  to  John  K.  Beekman,  the  defendant, 
dated.  May  6th,  1803,  registered  the  5th  of  September,  1806, 
to  secure  the  sum  of  (300,  payable  on  the  6th  of  May,  1808, 
with  interest ;  on  discovery  of  which  mortgage.  Frost  ap- 
plied to  the  defendant  and'  offered  to  pay  the  sum  of  $300 
and  interest,  which  was  refused  ;  and  to  the  surprise  of  Frost, 
the  defendant  stated  that  the  mortgage  in  fact  was  to  secure 
the  sum  of  $3000,  and  which  sum  he  demanded,  saying  there 
was  a  mistake  in  the  registry  as  to  the  sum.  That  Frost 
had  no  knowledge  or  suspicion  of  the  mortgage  at  the  time 
of  the  delivery  of  the  deeds  to  him,  nor  had,  as  he  believed, 
Martin  Goddard  any  knowledge  of  it  at  the  time  of  the  de- 
livery of  the  deeds  to  him  for  his  share.  That  Frost  and 
Martin  Goddard  had  sold  and  conveyed  the  lands  without 
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any  knowledge  or  suspicion  of  any  other  mortgage  than  one 
for  $300.  The  plaintiffs  insisted,  therefore,  that  they  ought 
not  to  be  affected  beyond  the  sum  expressed  in  the  registry ; 
that  vaUiable  improvements  have  been  made  on  the  lot  since 
the  purchase  from  Oorl ;  that  the  defendant  is  advertising  the 
lot  for  srile  under  the  mortgage  for  the  purpose  of  raising  the 
sum  of  $3000,  &c.  The  plaintiff  prayed  an  injunction  to 
restrain  all  further  proceedings  on  his  part,  &c. 

The  defendant's  answer  stated  that  he  having  title  to  the 
lot  in  question  sold  it  to  H.  Corl,  in  May  1803,  for  $3000 
payable  in  May,  1808 ;  that  he  about  that  time  signed  and 
sealed  a  deed  for  it  to  Corl,  arid  sent  it,  (together  with  a 
mortgage  to  be  executed  by  him  and  his  wife,  for  the  pur- 
chase money,)  to  one  Westerlo  of  Albany,  as  an  escrow,  to 
be  delivered  to  Corl,  on  his  executing  and  registering  the 
mortgage,  procuring  a  certificate  from  the  county  clerk  of 
the  registry  and  that  there  was  no  other  mortgage  on  the 
lot,  registered.  That  Corl  did  accordingly  execute  the  mort- 
gage and  produce  the  certificate  of  registry ;  but  insisted 
that  the  delivery  of  the  deed  by  Westerlo  to  him,  which  then 
took  place,  was  not  valid  and  bindmg  on  the  defendant,  as 
Corl's  wife  did  not  acknowledge  the  mortgage  ;  though  she 
bad  signed  it.  That  Corl  having  absconded  without  paying 
it,  the  defendant  had  advertised  the  lot  for  sale  under  the 
power  in  the  mortgage ;  that  he  had  no  knowledge  of  the 
facts  stated  in  the  bill ;  that  he  first  discovered  in  Septem- 
ber, 1807,  the  mistake  of  the  clerk  in  registering  the  mort- 
gage for  $300,  instead  of  $3000 ;  and  he  charged  that  the 
plaintiffs  bought  of  Corl  without  any  reference  to  the  regis- 
try, &c. 

The  Chancellor  held  the  bill  sustainable  for  relief;  al- 
though that  point  was  not  expressly  made  before  him ;  he 
also  held  the  mortgage  a  good  and  valid  one  for  $300,  and 
made  a  decree  referring  it  to  one  of  the  Masters  of  the  court, 
to  ascertain  and  report  what  sums  Henry  Corl  had  received 
of  the  purchasers  before  the  18th  day  of  October,  1807,  and 
what  was  still  due  on  them :  Also,  that  he  report  the  amount 
due  on  the  mortgage  to  the  appellant,  as  for  $3000,  and  as 
for  $300,  &c.,  reserving  all  further  questions  and  directions 
until  the  coming  in  of  the  report. 
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From  this  decree,  the  defendant  below  brought  his  appeal" 
to  the  Court  of  Errors ;  and  on  the  argument,  two  new 
points  were  raised,  which  had  not  been  argued  in  the  court 
below.  1.  That  admitting  all  the  facts  in  their  bill,  the  re- 
spondents have  no  right  to  relief  in  equity  against  the 
appellant's  mortgage,  whether  it  were  registered  or  not.  2. 
That  as  bona  fide  purchasers,  they  were  not  entitled  to  ob* 
tain  relief  in  equity  against  another  bona  fide  purchaser. 
It  was  objected  that  these  points,  not  having  been  raised  in 
the  court  below,  could  not  be  urged  in  this  court.  But  the 
court  held  otherwise.  Mr.  Justice  Spencer,  who  delivered 
the  leading  opinion,  cited  tfie  cases  of  Gelsion  ▼.  Hoyti  13 
J.  R.  662,  Lyon  v.  Tallmadge,  14  ibid.  601,  and  Palmer  v. 
Lorillard^  16  J.  R.  348,  &c.,  as  establishing  the  rule,  "  that 
where  a  cause  has  been  defended  in  a  court  below  and  comes 
here  for  review,  and  a  point  is  made  which  could  not  be  ob- 
viated in  the  court  below,  by  proof  or  amendment,  this  court 
ought  not  to  refuse  cognizance  of  such  point/'  and  with  this 
the  court  concurred.    He  then  proceeds : 

"  To  the  first  point,  whether  the  facts  stated  in  the  bill 
give  the  respondents  a  right  to  proceed  in  a  court  of  equity, 
as  plaintiffs,  it  has  been  answered  that  the  bill  is  sulMstan- 
tially  a  bill  to  redeem^  and  that  the  facts  set  forth  and  the 
case  made  out,  are  of  equity  jurisdiction,  and  entitle  the  re- 
spondent  to  the  relief  decreed." 

"  It  is  certainly  an  essential  part  of  a  bill  to  redeem  a 
mortgage,  that  it  offer  in  express  terms  to  pay  the  amount 
due  with  costs.  The  bill  usually  states  a  prior  tender  of  the 
amount,  and  a  refusal  to  accept  it.  It  seems  to  me  impossi- 
ble to  consider  this  as  a  bill  to  redeem  the  mortgage.  Its 
frame  and  object  were  to  obtain  a  decree  setting  aside  the 
appellant's  mortgage  for  any  greater  amount  than  the  sum 
for  which  it  was  erroneously  registered.  In  terms,  it  does 
not  pray  a  redemption  of  the  mortgage,  and  it  omits  what  I 
consider  an  all  important  averment^  the  readiness  to  pay 
whatever  shall  be  decreed.  A  bill  to  redeem  operates,  in 
one  respect,  like  a  bill  to  foreclose ;  for  if  it  be  dismissed,  in 
default  of  the  payment  of  the  money ^  at  the  time  specified, 
it  has  the  precise  effect  of  a  foreclosure,  and  is  equivalent  to 
A  foreclosure.    (2  Madd.  420.) 
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•  ''  The  Chancellor  never  treated  this  as  a  bill  to  redeem ;  and 
if  the  respondents  failed  in  complying  with  that  part  of  the 
decree  ordering  the  payment  of  the  money  adjudged  to  be 
due,  it  does  not  draw  after  it  the  consequences  of  a  foreclo* 
sure.  It  is  an  established  rule  in  equity,  that  relief  inconsis. 
tent  with  the  specific  relief  prayed  for,  can  not  be  given  un« 
der  the  general  prayer  for  relief.  A  bill  seeking  relief  and 
omitting  an  essential  requisite  to  constitute  it  a  bill  to  redeem, 
can  not  be  so  regarded,  nor  draw  after  it  the  consequences 
incident  to  such  a  bilL*^' 

^'The  foundation  of  the  bill  is,  that  the  respondent  was  ta« 
Mng  measures  to  sell  under  -a  power  in  the  mortgage,  from 
'  Corl,  for  securing  $3,000,  whereas  it  was  registered  for  $300 
only. 

'*In  Patterson  v.  Slaughter^  Anib.  293,  Lord  Hardwicke 
laid  down  the  rule  to  be,  that  the  title  of  a  purchaser  for  a 
valuable  consideration,  is  not  ground  for  relief,  though  it  is 
a  good  defence.  No  book  of  precedents,  no  treatise  on  equi-* 
ty,  furnishes  a  case  of  a  bill  filed  on  the  ground  that  there 
has  been  a  purchaser  without  notice  and  for  valuable  consid- 
eration. If  the  defendant  has  an  equal  claim  to  the  protec- 
tion of  a  court  of  equity,  to  defend  his  possession,  as  the 
plaintiff  has  to  its  assistance  to  assert  his  right,  the  court 
will  not  interfere  on  either  side.  The  respondents  attempt 
to  make  use  of  the  fact  of  a  bona  fide  purchaser  for  valua- 
ble consideration  and  without  notice,  as  a  substantive  ground 
of  equity  for  offensive  operations ;  thus  inverting  the  order 
of  proceeding,  and  wholly  dispensing  with  the  essential  part 
of  what  is  merely  a  defence ;  I  mean  the  oath  of  the  purcha- 
ser to  his  plea.  These  considerations  are,  I  apprehend,  suf- 
ficient to  show  that  the  decree  can  not  be  sustained. 

"As  the  case  has  been  argued  at  large,  and  as  it  may  save 
expense  and  litigation,  to  have  the  opinion  of  the  court  on 
the  merits,  I  proceed  to  examine  them.  Should  the  respon- 
dents file  a  bill  to  redeem  the  mortgage  as  registered,  on  pay- 
ing the  $300,  with  interest  and  costs,  the  appellant  must 
either  avail  himself,  by  answer  of  the  mortgage  as  one  for 
$3,000,  or  file  his  cross  bill  to  foreclose  it  as  such ;  the  ques* 
lion  would  then  arise,  supposing  the  respondents  to  be  pur- 
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chasers  without  notice,  what  would  be  the  rights  of  the  par- 
ties?" 

On  this  point  Mr.  Justice  Spencer  concurs  with  the  Chan* 
cellor  in  the  opinion  that  the  deed  to  Oorl  was  well  delivered 
bv  the  appellant's  agent ;  and  that  it  related  back  so  as  to 
validate  the  conveyanco  from  him  to  Frost  and  Goddard. 
He  also  concurred  with  the  Chancellor  that  the  respondents 
were  not  to  be  charged  with  notice  of  the  contents  of  the 
mortgage,  beyond  the  sum  set  forth  in  the  registry,  unless 
actual  knowledge  is  brought  home  to  them.  He  concludes, 
<'I  regret  that  the  bill  was  not  so  framed  as  to  enable  the 
court  to  put  an  end  to  the  contro/ersy  ;  but  justice  must  be 
administered  on  established  principles,  and  accordingfTo  es- 
tablished  forms." 

'^The  decree  must  be  reversed,  and  the  bill  dismissed,  with- 
out prejudice  to  the  respondent's  rights." 

This  was  accordingly  done,  by  a  vote  of  15  for  reversal, 
W  for  aff. 


EvERTsoN  t;.  Booth.    Appeal,  19  J.  R.  486. 

Not  reported  in  Cb. 

Mortgage  Debtor  and  Creditor. 

In  this  case  the  Court  of  Errors  held,  that  where  a  cred- 
itor has  a  lien  on  two  funds,  out  of  which  he  can  satisfy  his 
debt,  and  a  subsequent  creditor  has  a  lien  on  one  of  them 
only,  the  first  creditor  must  resort  to  the  fund  which  the  sec- 
ond creditor  can  not  touch,  in  order  that  the  second  creditor 
may  avail  himself  of  his  only  security,  provided  it  can  be 
done  without  injury  to  the  prior  creditor,  or  impairing  his 
rights. 

S.  P.  Dorr  v.  Shaw,  4  J.  C.  R.  17. 
Hawley  v.  Mancius,  7  J.  C.  R.  174, 184* 

But  also  held  where  the  sufficiency  of  the  fund,  to  which 
the  junior  creditor  can  not  resort,  is  doubtful ;  or  the  prior 
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creditor  refuses  to  run  the  hazard  of  obtaining  satisfaction  of 
his  debt  out  of  that  fund,  equity  will  not  take  from  him  any 
part  of  his  security,  unless  his  debt  is  first  paid. 


James  t;.  Morey,  2  Cow.  246. 

In  Ch.  6  J.  C.  R.  417. 

Appeal ;  Mortgage ;  Merger  of  Equitable  in  Legal  Es* 

tate. 

The  facts  in  this  case  were  as  follows : 

Thto  defendant,  C.  Johnson,  gave  a  mortgage  to  J.  O. 
Wattles,  to  secure  the  payment  of  $12,000,  on  the  24th  of 
June,  1817,  which  was  registered  the  17th  of  July,  1817. 

On  the  2d  of  Angust,  1817,  a  judgment  was  docketed  in 
favor  of  Wattles  against  Johnson  for  $2,000.  Execution 
issued  on  this  and  three  other  judgments,  (all  subsequent  to 
the  mortgage,)  and  on  the  20th  of  April,  1818,  the  mortgaged 
premises  were  sold  in  separate  parcels.  One  S.  purchased 
the  first  for  $205,  which  at  the  time  of  sale  was  worth 
$2,000.  Wattles  himself  purchased  the  residue  for  $440, 
and  sheriff's  deeds  were  executed  for  the  premises.  No  no* 
tice  appears  to  have  been  given  at  the  sale  of  the  claim  of 
Wattles  as  mortgagee. 

On  the  9th  of  November,  1818,  Wattles  assigned  the  bond 
and  mortgage  to  the  plaintiff  James,  as  security  for  his  bond 
to  the  plaintiff  for  $9,331  of  the  same  date,  with  a  warrant 
of  attorney,  to  enter  up  judgment  thereon,  which  was  done 
12lh  Nov.  1818. 

On  the  14th  of  June,  1819,  Wattles  executed  a  quit-claim 
deed  to  the  defendant  Morey  of  all  his  estate  and  interest  in 
the  mortgaged  premises,  for  the  consideration  expressed  of 
$10,000.  The  deed  was  absolute  on  the  face  of  it,  and  was 
acknowledged  21st  of  July,  1819,  and  recorded  as  a  deed, 
the  13th  of  January,  1821.  It  was  however  intended  as  a 
security  to  Morey  against  an  endorsement  for  a  note  of  Wat- 
tles for  $5,000,  and  for  his  indemnity  against  a  bond  execu* 
ted  with  Wattles  to  one  Granger.  At  the  time  of  executing 
this  deed.  Wattles  also  delivered  to  Morey,  the  sheriff's  deeds 
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to  bira  and  Sabin  the  other  purchaser;  and  a  quit-claim 
deed  from  the  latter  to  him,  W.,  dated  May  26, 1819,  which^ 
was  recorded  January  13, 1821. 

Morey  the  defendant  took  possession  of  the  mortgaged 
premises,  and  still  continues  in  possession,  holding  the 
lands  under  these  deeds,  as  a  security  for  what  was  due  to 
him. 

The  bill  of  James  prayed  for  a  foreclosure  of  ihe  mort- 
gage of  Johnson  assigned  to  him,  and  that  Wattles'  deed  to 
Morey,  of  June,  1819,  might  be  delivered  up  to  be  cancelled 
and  for  general  relief. 

The  defendant  Morey,  (bill  having  been  taken  pro.  con. 
against  Johnson,)  claimed  to  be  a  bona  fide  purchaser,  and 
denied  all  notice  of  the  assignment  of  the  bond  and  mort- 
gage to  the  plaintiff  until  some  time  in  the  autunm  of 
1820. 

Upon  these  facts.  Chancellor  Kent  held,  that  the  whole 
estate  legal  and,  equitable,  vested  in  Wattles  by  his  purcha. 
ses  at  the  sheriff's  sale,  and  from  Sabin ;  and  that  by  the 
merger  of  the  equitable  in  the  legal,  the  mortgage  of  John- 
son was  extinguished  as  a  security  in  the  hands  of  Wattles, 
and  was  not  nor  could  be  revived  by  the  assignment  to  James 
the  plaintiff. 

He  therefore  decreed  that  Morey's  deed  should  stand  good 
as  a  security  for  what  was  due  to  him,  and  if  any  residue, 
that  it  should  be  applied  to  the  pljBiintifi*'s  debt  and  costs. 

The  Court  of  Errors  reversed  this  decision,  Woodworth, 
J.,  Sutherland,  J.,  and  Savage,  Ch.  J.,  all  delivering  opinions  in 
favor  of  reversal,  and  holding: 

1.  That  the  rule  as  to  merger,  though  inflexible  at  law 
was  not  so  in  equity. 

2.  That  the  mortgagee,  in  this  case,  having  elected  by 
the  assignment  of  the  bond  and  mortgage,  to  keep  the  equit- 
able and  legal  estates,  distinct,  the  plaintiff  acquired  a  good 
title  to  them,  as  assignee,  and  was  entitled  to  a  priority  as 
assignee  for  the  amount  due  to  him. 

Savage,  Ch.  J.,  took  a  somewhat  different  view,  as  to  the  * 
three-fourths  bought  in  by  Wattles  himself)  holding  that 
Morey's  deed  not  being  recorded  as  a  mortgage,  but  as  an 
absolute  deed,  must  be  considered  as  an  unregistered  morl* 
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gage,  aDd  that  as  the  parties  were  equal  in  point  of  negU- 
e  gence,  the  rule  prior  in  tempore,  potior  in  jure,  must  ap- 
ply. 


Martin  v.  Veddeb,  6  Cow.  671. 

Not  reported  ia  court  below. 

Ajyplication  of  Payment. 

In  this  case,  where  the  mortgagor  had  delivered  to  the 
mortgagee  personally,  a  sum  of  money  due  on  the  mortgage 
with  an  intention  to  pay  and  have  it  applied  to  that  purpose 
only,  and  the  same  money  was  shortly  after  delivered  back 
to  the  mortgagor,  to  keep  and  use  it;  the  Chancellor 
(Kent)  held  that  it  did  not  operate  as  a  payment  to  extin- 
guish^ the  lien  of  the  mortgage,  but  he  held  it  to  be  a  tempo- 
rary advance  of  money  by  the  debtor  to  the  creditor,  which 
did  not  disturb  or  impair  the  lien  of  the  mortgage.  But,  on 
appeal, 

The  Court  of  Errors  held,  that  such  a  delivery  of  the 
money  with  an  intention  to  pay,  operates  as  a  payment, 
without  a  receipt  or  an  endorsement  on  the  mortgage,  or  col- 
lateral '  security ;  and  the  re-delivery  of  the  money  to  the 
mortgagor  by  the  mortgagee,  should  be  construed  as  a  loan 
on  the  personal  security  of  the  mortgagor,  and  the  lien  of 
the  mortgage  as  to  the  sum  paid,  can  not  be  revived  by  the 
agreement  of  the  mortgagor  and  mortgagee,  as  to  third  per- 
sons who  hold  bona  fide  incumbrances  on  the  mortgaged 
premises. 

Per  Savage,  Chief  Justice.  ''  When  a  debtor  advances 
money  to  his  creditor,  which  is  intended  by  both  parties  to  be 
applied  on  the  debt  due,  it  is  but  another  name  for  pay- 
ment.'' 

Decree  of  Chancellor  reversed  accordingly. 


to*  See  Banter  v.  Garmo,  1  Sandford's  Ch.  R.  384. 

Lansing  v.  Woodvoorth,            "  43, 

Craig  V.  Tappen,  2                 "  78, 
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Webb  v.  Rice,  6  Hill,  219. 

In  S.  Ct.  1  Hill,  606. 

Mortgage;    Parol    Evidence  to    Prove    Deed   a  Mori* 

Ejectment.  The  defendants  offered  to  prove  by  parol, 
and  without  showing  any  written  defeasance,  that  the  deed 
to  the  plaintiff  was  intended  merely  as  a  mortgage,  and  the 
judge  admitted  the  evidence.  Declarations  of  tlie  plaintiff 
to  that  effect  were  proved,  and  Moore  the  grantee,  was  exam- 
ined as  a  witness,  who  proved  that  the  deed  was  intended  to 
secure  the  plaintiff  against  an  endorsement  made  for  his  ac« 
commodation.    Bill  of  exceptions.    Verdict  for  defendants. 

The  Supreme  Court  held  the  evidence  admissibly,  Bron- 
son,  J.,  dissenliente. 

The  Court  of  Errors  reversed  the  judgment  of  the  Su* 
preme  Court,  holding  that  parol  evidence  was  not  admissible 
in  a  court  of  law,  to  show  that  a  deed,  absolute  on  its  face, 
was  intended  as  a  mortgage.  The  question  whether  even 
admissible  in  a  court  of  equity,  except  on  the  ground  of 
fraud,  mistake  or  surprise,  wns  raised,  but  not  decided. 

Judgment  rtversed^  2  only  voting  for  affirmance. 


Post  and  others  v.  Arnott,  2  Denio,  344-362* 

In  S.  Ct  6  Hill,  65. 

Mortgage;  Tender;  Ejectment. 

Ejectment.  The  action  was  brought  by  a  purchaser  at 
a  sheriff's  sale  of  the  mortgage  premises  sold  under  a  judg* 
ment  docketed  three  months  offer  the  m,ortgtige.  The 
niortgiigee  foreclosed  the  mortgage,  (dated  in  May,  1827,) 
by  a  statute  foreclosure,  in  1830.  In  1836,  the  judgment 
creditor,  (whose  rights  are  by  the  statute  "not  to  be  preju- 
diced by  any  such  sale,  nor  in  any  way  affected  thereby,") 
issued  9ifi,fa.  on  his  judgment,  and  the  premises  were  sold 
under  it  to  A.  the  defendant  in  error.  The  deed  of  the  sheriff 
to  him  was  dated  May  23d,  1838.    On  the  2l8t  of  Septem* 
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ber,  he  tendered  to  the  mortgagee,  who  bad  bought  the  prem- 
ises  nt  the  foreclosure  sale,  the  principal  and  interest  with 
ct)8t8  of  foreclosure,  which  the  morlgagee  refused  to  receive, 
whereupon  the  defendant  in  error  brought  ejectment. 

The  Supreme  Court  held  that  the  aciion  might  be  main* 
tained.  That  the  tender  discharged  the  lien  und  divested 
*  his  title  under  the  foreclosure  ;  that,  as  a  lender  to  the  mort- 
gagee or  his  assignee,  at  any  time  before  foreclosure,  although 
the  law  day  has  passed,  would  have  the  effect  of  discharg- 
ing the  lien  of  the  mortgage,  and  as  by  the  statute,  the  rights 
of  the  judgment  creditor  were  not  affected  by.  the  sale,;  the 
tender  was  sufficient  to  discharge  the  lien,  even  as  against 
the  purchaser  at  \\\e  foreclosure  sale. 

The  Court  of  Errors  held  that  the  action  of  ejeclmefft 
could  not  be  sustained ;  that  the  tender  after  foreclosure  did 
not  discharge  the  lien,  i/jsofaclOf  so  as  to  vest  the  title  in  the 
purchaser  at  the  sheriff's  sale,  and  that  his  proper  reme^iy 
appeared  to  be  by  bill  in  equity,  where  equitable  conditions 
might  be  imposed,  and  the  interest  of  all  parties  protected, 
p.  34& 

Judgment  reversed^  11  to  9. 
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Swift,  appellant  v.  Dean,  respondent,  6  J.  R.  622. 

Injunction ;  Misapplication  of  Partnership  Property^  as- 

signed  to  pay  Partnership  Debt. 

The  decision  of  the  Chancellor  (Lansing)  in  this  case  was 
reversed  ;  but  it  would  seem  by  his  opiniori,  (6  J.  R.  627,)  that 
his  decree  dismissing  theap|>ellant's  bill  with  costs  was  rather 
founded  on  the  defect  of  proof,  that  any  copartnei ship  prop- 
erty was  put  into  the  hands  of  the  res^poQdent  to  pay  the 
debts  of  such  copartnership,  or  the  particular  one  mentioned 
in  the  bill,  than  on  any  legal  ground. 
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The  Court  of  Errors  reversed  the  judgment,  Thompson, 
X,  delivering  the  opinion.    The  facts  were  as  follows : 

A.  and  B.,  being  partners  in  trade,  in  1788,  and  1789,  and 
indebted  to  C,  dissolved  their  partnership  in  1789,  and-  A. 
undertook  to  pay  the  partnership  debts,  and  particularly  the 
debt  due  to  C.  and  received  the  partnership  property  for  that 
purpose.  A.  in  1789,  executed  a  bond  and  warrant  of  attor- 
ney to  C,  to  which  he  put  his  own  name  and  seal,  and  the 
name  and  seal  of  B.  In  1782,  B.  sold  a  piece  of  land  to  D., 
with  covenants  of  seisin  and  warranty,  and  in  1796,  D.  sold 
and  conveyed  the  same  land  to  E.,  the  appellant.  A  judg- 
ment having  been  entered  up  by  virtue  of  the  warrant  of 
attorney  in  favor  of  C.  against  A.  and  B.,  a^./a.  was  issued 
thereon,  by  virtue  of  which  the  land  was  seized  and  sold, 
and  A.,  became  the  purchaser  at  the  sheriff's  sale. 

E.  the  appellant,  then  filed  his  bill  in  Chancery  against 
A.,  to  set  aside  the  judgment,  execution,  and  sale,  as  fraud- 
ulent, on  the  ground  that  the  judgment  was  entered  without 
any  warrant  or  authority  from  B.  The  allegations  of  the 
bill  were  denied  by  A.'s  answer,  and  there  being  but  one 
witness  to  support  the  bill. 

The  Court  of  Errors  held,  that  the  judgment  could  not  be 
set  aside ;  but  that  A.,  appearing  to  be  the  only  person  in- 
terested in  the  judgment,  and  having  received  property  with 
which  to  pay  the  debt  due  to  C,  A.  ought  to  be  enjoined 
from'  proceeding  under  the  judgment,  or  from  bringing  any 
action  of  ejectment  in  his  own  name,  or  in  the  name  of  C, 
until  he  fully  accounted  for  the  disposition  of  the  property 
he  had  received. 

B.  having  given  a  warranty  deed  for  the  land,  he  was  held 
an  incompetent  witness  on  the  ground  of  interest.  Decree 
of  the  Chancellor  reversed,  and  injunction  decreed  against 
A.,  but  without  prejudice  to  the  right  of  0.  under  the  judg- 
pient. 
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Baker  v.  Stackpoole,  9  Cow.  420. 

Not  reported  in  S.  Ct 

Partner;  Emdence ;  Payment. 

The  Court  of  Errors  decided  in  this  case : 

1.  That  the  admissions  of  one  partner,  either  of  an  account 
or  of  any  fact,  made  after  the  dissolution  of  the  f>artnershipi 
are  not  admissible  as  evidence  to  affect  any  other  member 
of  the  firm. 

2.  That  a  person  indebted  to  the  same  creditor  on  differ- 
ent accounts  or  demands,  and  making  payment,  may  direct 
the  payment  to  be  applied  to  which  account  or  demand  he 
pleases ;  and  if  he  fails  to  make  the  application,  the  creditor 
may  make  it  at  his  option. 

^.  That  where  neither  party  has  made  such  an  appropri- 
ation^  the  law  will  do  it  upon  certain  rules  of  presumption. 
Where  A.  has  a  demand  against  B.  and  C,  and  a  more  re- 
cent demand  against  B.  alone,  who  makes  an  indefinite  pay- 
ment ;  it  seems  that  the  law  will  appropriate  it  first  to  the 
individual  demand,  and  then  the  residue,  if  any,  to  the 
joint  demand ;  though  if  B.  were  the  sole  debtor,  it  would 
it  seems  appropriate  it  to  the  oldest  debt,  in  the  first  instance. 
But  in  such  case  the  creditor  can  not  wait  after  the  payment, 
until  B.  may  become  farther  indebted,  and  then  apply  the  pay-, 
ment  to  the  demand  created  since  the  payment,  leaving  the 
previous  demand  unpaid ;  in  no  case  can  a  general  payment 
be  thus  retained  and  applied  to  a  demand  afterward  created, 
leaving  the  prior  one  unsatisfied. 
See  Patiison  v.  Hull,  9  Cow.  747,  and  note  (6.)  thereto. 


J0»  The  judgment  of  the  Supreme  Court  in  this  case 
would  seem  to  have  been  reversed  mainly  on  the  first  and 
third  grounds,  as  it  is  not  probable  that  the  second  point 
could  have  been  otherwise  decided  by  the  Supreme  Court, 
ihan  by  the  Court  of  Errors. 
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Halliday  v.  M'Dougall,  22  Wend.  264. 

Not  refwrtcd  in  8.  Ct 

JEvidence  of  Partnership. 

In  this  case,  the  Supreme  Court  held,  that  where  a  suit 
was  brought  against  three  partners  as  drawers  o.f  a  bill  of 
exchange,  the  plaintiff  was  hound  lo  establish  the  partner- 
ship as  to  a  defendant,  returned  '*  not  found,"  and  that  reputa- 
tion alone  was  not  sufficient  to  prove  it. 

The  Court  of  Errors  held,  that  in  such  an  action,  where 
one  only  was  brought  in,  and  the  others  returned  not  found, 
it  is  sufficient  to  show  that  the  defendant  served,  is  a  mem- 
ber of  the  firm  upon  whose  contract  the  action  is  brought ; 
it  is  not  necessary  in  such  case  to  prove  that  the  other  defen- 
dants were  membei*s  of  the  firm. 

A  bill  of  exchange  drawn  on  one  of  the  states  of  tno 
Union,  payable  in  another^  is  regarded  as  a  foreign  bill,  and 
a  notarial  protest  is  primxfucie  evidence  of  its  contents. 


Evans  v.  Wells,  22  Wend.  324. 

Reported  SM)  Wend.  351. 

Partners ;  Sealed  Power  of  Attorney  by  One  for  Firm ; 
Release  ;  Accord  and  Satisfaction. 

Error  to  Supreme  Court.  Action  below;  assumpsit  by 
Wells  and  Spring  against  Evans  and  partners  on  promissory 
note. 

The  Supreme  Court  held  in  this  case,  that  where  one  of 
the  partners  alone  executed  a  sealed  power  of  attorney  for 
the  partnership,  signing  it  thus :  "  Marcus  Spring  for  Wells 
and  Spring,"  to  certain  agents,  to  demand  and  receive,  com* 
promise  and  discharge  all  sums  of  money  due  to  the  firm 
from  the  endorser  of  the  note  in  question,  and  on  receipt  of 
such  moneys,  to  execute  acquittances  and  discharges ;  that 
the  release  by  the  attorneys,  upon  a  compromise  with  the 
endorser,  in  their  names  and  without  naming  the  principal 
in  the  releasoi  was  void  and  not  binding  on  the  principal ; 
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and  that  parol  proof  was  inadmissible  to  show  an  adoptior^ 
of  the  acty  by  the  principal  receiving  the  consideration  of  the 
release,  but  seemed  to  hold  that  such  evidence  was  admissible 
to  show  payment  in  whole  or  in  part  of*  the  demand  of  the 
principal. 

They  also  held  that  although  one  partner  can  not  bind  his 
copartner  by  seal,  where  the  effect  of  the  instrument  is  to 
charge  the  firm,  yet  it  is  competent  to  him  by  such  an  in- 
strument under  seal,  to  authorize  a  third  person  to  discharge 
a  debt  due  to  the  firm. 

In  the  Court  of  Errors,  the  Chancellor  in  an  opinion  de- 
livered by  him,  says :  "The^only  real  question  for  consid- 
eration is,  whether  the  evidence  offered  was  sufficient  to  es- 
tablish a  technical  release  of  the  debt  or  an  accord  and  sat- 
isfaction," and  he  holds  that  '^  as  it  was  not  executed  by  the 
agents  in  the  names  of  the  plaintiffs,  or  either  of  them,  or 
by  themselves  as  agents  or  attorneys  of  the  plaintiffs,  and  (he 
latter  not  even  named  or  alluded  to  in  the  instrument,  it  was 
void  as  a  release,  and  could  not  be  made  good  by  a  subse- 
quent parol  ratification ;"  for  which  latter  point  he  cites  Sto- 
ry on  Agency,  239,  §  242.  Also,  that  as  a  parol  agreement 
for  the  release  of  the  debt,  without  satisfaction  or  on  receiv- 
ing part  only,  it  was  not  valid  at  law,  or  in  equity;  parol 
evidence  to  show  that  such  a  void  release  was  so  intended, 
was  inadmissible ;  also,  that  the  evidence  was  insufficient 
to  show  an  accord  and  satisfaction  of  the  debt  \  and  was  for 
affirming  the  judgment. 

But  a  majority  of  the  court  held  otherwise,  and  that 
though  the  instrument  offered  in  evidence  as  a  release  was 
not  binding  upon  the  principals  as  such,  and  could  not  be  set 
up  in  bar  of  a  recovery  for  the  original  debt ;  yet  it  was  fur- 
ther held  that  it  was  competent  to  the  debtor  for  the  purpose 
of  establishing  an  accord  and  satisfaction,  to  prove  by  parol, 
a  ratification  by  the  p>incipal  of  the  acts  of  his  agent ;  by 
showing  that  with  full  knowledge  of  the  facts,  he  had  reaped 
the  benefit  of  the  compromise  by  accepting  in  whole  or  in 
part  its  fruits  ;  and  for  that  purpose  to  produce  the  release 
as  evidence  of  the  agreement,  and  show  a  compliance  on 
his  part  with  its  requirements.  Senator  Yerplanck  delivered 
the  opinion  of  a  majority  of  the  court,  which  was  concurred 
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Ui  by  a  vote  of  13  to  6,  and  the  judgment  was  accordingly 
reversed^  and  ^venire  de  novo  awarded. 


PLEADING. 


Batard  v.  Malcolm,  2  J.  R.  560. 

In  8.  Ct,  1  J.  K.  453. 

Pleading.     When  Defect  is  aided  by  Verdict. 

Action  for  deceit  in  the  sale  of  a  Newspaper  establish' 
ment. 

The  Supreme  Court  held,  (Livingston,  J.,  disse7itiente,)ih9it 
in  action  for  a  deceit  in  the  sale  of  a  Newspaper  establishment, 
by  false  representations  of  its  condition,  (S&c.,  the  want  of  an  al- 
legation of  a  fraudulent  misrepresentation  or  a  scienter  in 
the  declaration,  was  not  helped  by  verdict ;  and  the  judg- 
ment was  accordingly  arrested  by  the  S.  Ct.    But 

The  Court  of  Errors  held,  on  the  other  hand,  that  the 
allegation  in  the  declaration — '<  and  so  the  said  S.  B.  says 
that  he  by  reason  of  the  said  affirmation  of  the  said  R.  M. 
Malcolm,"  (stating  the  false  representation,)  "  was  falsely 
and  fraudulently  deceived,^^  was  sufficient,  at  least  after 
verdict,  and  reversed  the  judgment  of  the  Supreme  Court 


TiLLOTsoN  V.  Cheetham,  6  J.  R.  430. 

In  S.  Ct,  2  J.  R.  63. 

I 

Libel;  Amendment  of  Record;  Practice;  Defective  Decla* 

ration  when  aided  by  Verdict. 

Action  for  a  libel.  In  this  case,  before  the  hearing  on 
the  writ  of  error,  a  motion  was  made  to  the  Court  of  Errorsi 
(reported  4  J.  R.  499,)  to  amend  the  record  by  sending  the 
(lanscript  down  to  the  Supreme  Court,  where  the  record  had 
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he&n  amended,  since  the  writ  of  error  was  brought,  by  stru 
king  out  or  entering  a  nolle  prosequi  on  one  count  of  the 
declaration. 

The  Court  of  Errors  held  that  the  transcript  ought  not  to 
be  sent  back  to  be  amended,  but  that  the  Court  of  Errors 
itself  might  amend  the  record,  or  award  a  certiorari  to  bring 
up  the  record  from  below,  and  the  motion  to  send  back  the 
trSuiscript  was  denied.  (See  note  to  report  of  this  case,  4  J. 
R.  609.) 

On  the  argument  of  the  writ  of  error,  on  the  merits,  the 
Court  of  Errors  held,  that  the  judgment  of  the  Supreme 
Court  must  be  reversed,  on  the  ground  that  the  second  count 
of  the  declaration  was  essentially  defective,  and  as  the  plain- 
tiff  had  judgment  on  the  counts  generally^  it  was  error,  and 
the  record  not  susceptible  of  amendment,  so  as  to  cure  the 
defect. 

Judgment  reversed. 

[It  was  also  made  a  question  in  the  Court  of  Errors,  who* 
ther  the  declaration  contained  one  count  only,  or  two  distinct 
counts.    The  court  held  that  there  were  two  counts.] 


Backus  v.  Richardson,  6  J.  R.  476. 

Not  reported  in  court  below. 

Blander ;  Defective  Cauntf  and  Damages  assessed  gene* 

rally. 

Action  for  slander,  and  demurrer  to  the  whole  declara- 
tion containing  several  counts  for  different  words,  some 
actionable  and  others  not.  The  plaintiff's  damages  were 
assessed  generally,  and  the  Court  of  Errors,  on  writ  of  error, 
held,  as  irT  Cheefham  and  TUlotson^  that  the  damages  must 
be  considered  as  applying  to  the  whole  declaration,  and  the 
judgment  of  the  Supreme  Court  sustaining  the  verdict,  under 
those  circumstances,  was  accordingly  reversed. 


V^  It  seems  to  have  been  held  by  the  Court  of  Errors  in 
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'  this  case,  that  to  say  of  a  merehant,  ^*  You  keep  false  book% 
and  I  can  prove  it,"  is  actionable^ 


Utica  Insurance  Company  v.  Scott,  8  Cowen,  709. 

In  S.  Ct,  19  J.  R.  1. 

Pleading. 

In  an  action  by  the  Utica  Insurance  Company  (incorpo- 
rated) against  the  endorser  of  a  promissory  note,  he  pleaded 
"  That  the  plaintiffs  contrary  to  the  act,  (restraining  private 
banking,)  subscribed  to  and  became  members  of  an  associa* 
tion,  institution  or  company,  and  became  proprietors  of  a 
bank  or  fund  for  the  purpose  of  issuing  notes,  receiving 
deposits,  and  making  discounts,  and  transacting  all  other 
business  which  incorporated  bankd  may  and  do  transact  by 
Ttrtue  of  their  respective  acts  of  incorporation ;  that  for  this 
purpose,  they  established  an  office  or  banking  house,  and 
issued  notes,  received  deposits,  and  made  discounts,  as  in* 
corporated  banks  may,  d&c,  and  averred  that  the  note  in 
question  was  made  for  the  purpose  of  being  and  was  dis- 
counted at  their  office,  they  knowing  the  purpose  for  which 
it  was  made."  The  plaintiffs  replied  the  act  constituting 
them  a  corporation,  which  authorized  them  to  loan  their 
surplus  funds  ;  and  alleged  that  they  lent  a  part  of  their 
surplus  funds  on  the  security  of  the  note,  showing  the  par- 
ticulars :  without  this,  that  the  plaintiffs  had  subscribed  to 
or  became  members  of  an  association,  d^c,  as  set  out  in  the 
plea — for  the  purpose  in  the  plea  set  forth :  concluding  with 
a  verification.  Special  Demurrer^  assigning  for  cause  that 
the  plaintiffs  had  not  in  their  replication  confessed  or  avoided, 
traversed  or  denied,  that  they  illegally  and  wrongfully  estab- 
lished an  office  or  banking  house,  and  issued  notes,  received 
deposites,  d&c,  as  stated  in  the  plea. 

The  Supreme  Court  held,  that  the  replication  was  bad, 
for  not  traversing  or  denying  these  facts. 

The  Court  of  Errors  held,  that  it  was  not  necessary  to 
traverse  or  deny  those  facts,  as  the  facts  replied  in  the  in- 
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dueement  to  the  traverse,  were  sufficient  to  sustain  the 
plaintiff's  action — and  they  reversed  the  judgment  of  the 
Supreme  Court. 

For  reversal,  19 ;  a£  7. 


ChaMBERLIN  v.  CrORHAM,  20  J.  R.  744. 
In  S.  C,  reported  20  J.  R.  144. 

Pleading;  Notice  of  Set- Off. 

Assumpsit  on  promissory  notes  not  negotiable.  The 
notice  of  set-off  stated  that  the  defendant  would  give  in  evi* 
dence  on  the  trial,  that  the  notes  on  which  the  suit  was 
brought  were  given  for  the  consideration  of  the  sale  and 
conveyance  of  a  certain  piece  of  land,  &c.,  and  that  when 
the  notes  were  given,  the  plaintiff  executed  and  delivered  to 
the  defendant  a  covenant  that  if  there  should  be  any  out- 
standing judgments,  which  operated  as  a  lien  on  the  land 
conveyed,  and  the  grantee  should  be  obliged  to  pay  the  same, 
the  amount  should  be  deducted  from  the  notes,  d&c,  and  that 
at  the  time,  d&c,  there  were  divers  judgments  outstanding 
against  the  plaintiff  which  the  defendant  was  obliged  to  pay 
and  did  pay,  to  prevent  a  sale  of  the  land,  and  which  sums 
amounted  to  $600  in  the  whole. 

The  Supreme  Court  held,  that  this  notice  of  set-off  was 
defective  in  not  specifying  the  judgments,  and  that  the  de- 
fendant was  precluded  under  it  from  proving  them,  and  the 
payment  of  them,  by  him.    But 

The  Court  of  Errors^  (Kent,  Chancellor,  delivering  the 
opinion  of  the  Court,)  held,  that  the  notice  of  set-off  was 
sufficient,  as  it  contained  such  a  statement  of  the  special 
matter  as  prevented  the  plaintiff  from  being  taken  by  surprise 
at  the  trial. 

Judgment  reversed  accordingly. 


996  VLBADIKO. 

Close  t.  Stbwart,  4  Wend.  95. 

In  S.  CL,  1  Wend.  438. 

Pleading  in  Justices  Court ;  Former  Recovery. 

In  this  case  the  Supreme^Court  held,  that  whenever  the 
court  can  possibly  intend  that  the  merits  have  been  fairly 
tried  in  justices?  courts^  they  will  not  examine  or  test  the 
pitodings  by  technical  rules,  as  to  the  formality  of  pleading; 
bat,  if  it  clearly  appear  that  the  plaintiff  below  had  no  right 
to  recover,  the  court  will  reverse  the  judgment,  notwith* 
standing  a  jury  have  found  for  the  plaintiff.  In  this  case, 
the  action  was  commenced  in  a  justice's  court,  and  removed 
into  the  Common  Pleas  by  appeal.  The  defendant  pleaded 
a  former  recovery  for  the  same  cause  of  action,  and  a  pay- 
ment of  the  judgment.  The  plaintiff  replied,  that  the  former 
judgment  had  been  reversed  on  certiorari.  The  defendant 
to  this  rejoined^  that  the  money  paid  on  the  judgment  had 
not  been  recovered  back.  To  which  the  plaintiff  demurced| 
and  defendant  joined  in  demurren 

The  Supreme  Court  decided  that  the  plea  was  substan- 
tially a  plea  of  payment ;  that  the  payment  under  the  judg- 
ment, was  a  satisfaction  of  the  original  demand,  whether  the 
judgment  was  reversed  or  not,  if  the  defendant  elected  not 
to  call  on  the  plaintiff  to  restore  the  money  and  directed  it 
to  be  retained  as  a  payment  of  the  plaintiff's  demand ;  and 
that  the  defendant  could  not  afterwards  rightfully  call  ou 
the  plaintiff  to  restore  the  identical  money  which  he  had 
thus  applied.  The  court  therefore  reversed  the  judgment 
rendered  on  a  verdict  for  the  plaintiff  on  an  issue  of  fact, 
holding  that  the  defendant  was  entitled  to  judgment  on  the 
issue  in  law,  the  plea  going  to  the  whole  cause  of  action. 

The  Court  of  Errors  held,  however,  that  although  the 
first  judgment  was  reversed  for  defect  of  form  merely,  and 
restitution  and  costs  of  reversal,  awarded  to  the  defendant ; 
yet  that  he  could  not  plead  the  payment  made  by  him  on 
Ihe  erroneous  judgment,  in  bar  to  a  second  suit  for  the  origi- 
nal cause  of  action. 

Judgment  reversed. 
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Oabr  v.  Gomez,  9  Wend.  649-679. 

IiiS.Ct.6  Wend.583. 

Pleading  ;  Error  ;  Verdict  on  Defective  Counts  ;  Costs  on 

Reversal* 

Action  of  assumpsit  on  an  award.  On  the  main  point 
in  this  case,  to  wif,  whether  the  plea  to  the  first  count  of  the 
declaration,  that  the  plaintifi*  assigned  all  his  estate,  real  and 
personal,  &c.,  to  an  assignee,  appointed  on  his  application 
for  a  discharge  under  the  insolvent  law,  previous  to  the  ma- 
king of  the  award,  by  which  the  defendant  was  bound  to 
account  to  Gromez  for  certain  moneys  in  his  hands,  was  a 
good  plea? 

The  Supreme  Court  held  it  bad  on  general  demurrer,  and 
that  the  award  directing  payment  to  him  was  good ;  that 
the  arbitrator  had  not  exceeded  his  authority,  and  that  the 
order  as  to  costs^  if  not  within  the  submission,  being  void 
only  pro  tantOj  did  not  aVoid  the  award  as  to  the  residue. 
This  part  of  the  decision  was  affirmed  in  the  Court  of  Er* 
rors. 

But  the  Court  of  Errors  held,  the  plea  to  two  other  counts, 
2d  and  3d,  which  plea  alleged  that  he  assigned  all,  &c.,  as 
an  insolvent  debtor  to  an  assignee,  &rC.,  after  the  making  of 
the  promises  set  forth  in  the  declaration,  was  good,  although 
the  promises  are  laid  in  the  declaration  as  of  a  day  subse- 
quent to  the  discharge;  the  day  laid  in  the  declaration  not 
being  material,  the  averment  in  the  plea  must  be  taken  to 
be  true  on  demurrer. 

The  Court  of  Errors  also  held,  that  contingent  damages 
having  been  assessed  by  a  general  verdict  on  ail  the  counts^ 
where  one  is  adjudged  bad  on  demurrer,  leave  will  not  be 
given  by  a  court  of  review,  to  enter  a  noL  pros,  as  to  such 
count ;  and  where  there  is  a  general  verdict  and  judgment 
on  several  counts,  some  good  and  some  bad,  the  judgment 
will  be  reversed^  although  the  presumption  is,  that  damages 
Vere  assessed  on  the  good  counts  only ;  but  in  such  case 
the  costs  of  the  writ  of  error  will  not  be  given  to  the  plain- 
tiff in  error.  Venire  de  novo  awarded :  the  plaintiff  belo v 
to  pay  the  costs  of  the  former  trial 
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The  defendant  (plaintiff  in  error)  urging  that  it  must  be  a 
mere  judgment  of  reversal^  and  not  a  ventre,  dec. 

The  court  considered  the  point  and  made  an  order  of  re* 
versalBBfoWo^s :  ^'Thatthefinal  judgment  of  the  S.  Ct.  here- 
versed;  that  the  plea  to  the  2d  and  3d  counts  was  adjudged  to 
be  good,  but  the  plea  to  the  first  to  be  bad.  That  so  much  of 
the  judgment  of  the  Supreme  Court  as  held  the  plea  to  the 
2d  and  3d  counts  bad  be  reversed.  That  the  rest  of  the 
judgment  be  affirmed,  and  that  as  to  the  2d  and  3d  counts, 
defendant  go  thereof  without  a  day.  Venire  de  novo  to  is- 
sue to  try  the  issue  and  assess  damages  on  the  first  count. 

This  was  subsequently  on  motion  so  modified  as  to  give 
the  plaintiff  leave  to  apply  to  theJSupreme  Court  to  amend 
his  plea  to  that  count,  or  to  put  in  a  new  plea,  upon  such 
terms  as  the  Supreme  Court  should  think  proper  to  direct. 

Judgment  accordingly. 


De  Groot  v.  Van  Duser,  20  Wend.  390. 

In  S.  Ct.  17  Wend.  172. 

Pleading  ;  Restraining  Act ;  Foreign  Banking  Company, 

I 

In  this  case,  the  Supreme  Court  held  that  an  "  agreement 
to  redeem  the  notes  or  bills  of  a  foreign  bank  at  an  office 
kept  by  such  bank  in  this  state,  is  not  a  violation  of  the  stat- 
ute  prohibiting  unauthorized  associations  from  keeping  an 
office  for  the  purpose  of  receiving  deposits  or  discounting 
notes  or  bills,  or  issuing  any  evidence  of  debt  to  be  loaned 
or  put  in  circulation  as  money,"  and  such  agreement  may  be 
enforced  by  action.  Such  a  contract  is  valid,  although  made 
by  the  president  of  a  bank  for  the  benefit  of  the  bank  in 
giving  additional  circulation  to  its  bills  in  this  state,  and  as 
the  agreement  does  not  bind  the  contractor  to  redeem  bills 
prohibited  to  be  circulated  in  the  state,  it  will  not  avoid  the 
contract,  if  fie  should  be  required  to  redeem  such  bills  by 
the  other  contracting  party. 

A  contract,  innocent  in  itself,  will  not  be  avoided  because 
it  jnay  by  possibility  facilitate  an  illegal  transaction ;  to  ren- 
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der  it  void,  the  connection  with  the  illegal  transaction  must 
be  direct  and  not  remote  or  conjectural :  but 

The  Court  of  Errors  held,  that  as  the  plea  alleging  the 
illegal  tendency  and  object  of  the  contract  averred  that  the 
agreement  was  entered  into  to  aid  the  company  in  their  busi- 
ness at  their  office  in  Wall  St.,  for  the  purpose  of  discount- 
ing, &c.,  and  that  it  did  better  enable  the  company  to  carry 
on  their  illegal  operations,  the  fact  must  be  taken  to  be  true, 
that  the  averment  was  not  of  an  impossible  fact,  and  that 
the  plaintiff  should  not  have  deprived  the  defendant  of  pro- 
ving it  by  demurring  to  the  plea,  if  he  contested  its  possi- 
bility. 

Upon  the  first  vote  taken,  a  majority  of  the  members 
present  were  for  affirming  the  judgment  of  the  Supreme 
Court,  when  it  was  discovered  that  a  quorum  was  not  pres- 
ent ;  and  at  the  subsequent  meeting  of  the  court,  the  jndg« 
ment  was  reversed  by  a  vote  of  14  to  6. 


LovETT  V.  PfiLL,  22  Wend.  369. 

In  S.  Ct.  19  id.  546. 

Pleading  ;  Misjoinder  of  Counts. 

The  plaintiff  in  error  sued  Pell  in  the  New  York  Com- 
mon  Pleas,  in  covenant  upon  a  sealed  instrument,  by  which 
defendantguarantied  the  payment  of  rent  to  accrue  from  a  third 
person.  With  this  he  joined  the  common  money  counts  in 
assumpsit.  Defendant  pleaded  7ion  est  factum  to  the  first 
count,  and  non  ctssumpsit  to  the  others.  The  jury  found 
both  issues  in  favor  of  the  plaintiff.  Upon  writ  of  error,  the 
Supreme  Court  reversed  the  judgment  of  the  Conunon  Pleas, 
and  now  on  writ  of  error  brought  to  this  court,  the  court  held 
that) 

Error  would  not  lie,  since  the  Rev.  Stat,  by  which  it  is 
provided  that  after  verdict,  a  judgment  shall  not  be  reversed 
for  mispleading,  for  a  misjoinder  of  counts ;  but  the  mistake 
must  be  taken  advantage  of  by  demurrer.  They  also  held, 
that  the  special  assignment  of  errors  in  this  case,  <<  that  the 
issues  joined  were  not  tried,  was  bad,  as  it  impeached  the 
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record ;  mod  that  the  joinder  in  error  was  not  a  confeseion 
of  the  fact  assigned  as  error,  but  operated  as  a  demurrer. 


POWER. 


Maco]^ B  V.  Waldron  and  Wife,  7  Hili,  335. 

In  act.  lid.  111. 

Power  to  Sell ;  Contract  for  Sale  of  Lands. 

.    Ejectment. 

This  case  seems  to  have  been  decided  in  the  Court  of  Er- 
rors upon  the  single  point,  noticed  by  the  reporter  in  his  mar- 
ginal note — ^which  note,  with  the  opinion  of  the  Chancellor, 
will  present  the  question  fully ;  the  facts  were  these. 

"  A  naked  power  to  sell  lands  was  given  by  the  will  of 
E.  to  his  executor,  accompanied  with  a  direction  that  the 
moneys  arising  from  the  sale  should  be  invested  for  the  bene- 
fit  of  certain  devisees  in  remainder.  Macomb,  who  claimed 
that  the  whole  equitable  title  was  in  him  at  the  time  of  E.'s 
death,  by  virtue  of  a  contract  of  sale  entered  into  and  per- 
formed several  years  before,  took  a  deed  from  the  executrix, 
which  recited  the  power,  together  with  the  facts  relating  to 
the  contract  of  sale,  and  a  pecuniary  consideration  of  $750. 

The  Supreme  Court  held  that  the  executor's  deed  gave  no 
title. 

The  Court  of  Errors  held,  in  ejectment  by  the  plaintifi 
below,  claiming  under  E.  that  the  deed  was  a  valid  ex- 
ecution of  the  power,  though  the  lands  independent  of  the 
contract  of  sale,  were  worth  $10,000;  it  appearing  that  the 
recitals  in  the  deed  of  the  executrix,  were  true,  and  that  the 
sale  was  made  in  good  faith. 

The  Chancellor  observed  "  that  if  time  was  not  material 
under  the  covenant  between  M.  E.  (the  vendor)  and  D.  H. 
(from  whom  Macomb  acquired  his  right  to  the  equitable 
title ;  and  the  covenant  was  in  force  when  the  former  died ; 
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SO  that  a  specific  performance  could  be  decreed ;  upon 
which  question  he  said  he  would  express  no  opinion ;''}  then 
M.  E.,  the  younger,  (under  whom  the  plaintiffs  below 
claimed,)  had  the  mere  legal  title  on  the  death  ot  M.  E.  and 
$760,  was  the  whole  value  of  his  interest  in  the  premiseS| 
and  much  more.  That  if  this  question  were  one  of  doubt, 
and  the  executrix  sold  for  what  the  title  was  believed  to  bo 
worth,  subject  to  the  risk  of  the  litigation  which  might  en- 
sue as  to  its  nature,  and  the  power  was  executed  in  good 
faith  and  without  fraud,  the  plaintiffs  below  could  not  recov- 
er upon  the  ground  that  the  sale  was  for  less  than  the  value 
of  a  perfect  title.  And  that  if  by  a  mistake  of  law  on  the^ 
part  of  the  executrix  and  her  grantee,  a  sale  was  made  un- 
der the  power  for  less  than  the  true  value  of  the  title,  this 
was  no  fraud ;  and  if  the  plaintiffs  below  had  any  relief, 
which  is  at  least  doubtful,  it  must  be  in  equity  for  the  defi- 
ciency in  the  value. 

The  Court  reversed  the  judgment  of  the  Supreme  Court, 
by  a  vote  of  18  for,  and  one  senator  against  reversal. 
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The  Supervisors   op   Albany  County  v.  Dorr  and 

HIS  Sureties,  7  Hill,  583.* 

In  Supreme  Court,  25  Wend.  440. 

Public  Officer;  Hew  far  Liable  for  Money  Siolen  from 
his  Office^  mihoui  Imputation  of  Negligence  or  De- 
fault, 

This  was  a  suit  .on  an  official  bond  of  Dorr,  as  treasurer 
of  the  County  of  Albany,  with  sureties  for  the  faithful  dis- 


*  We  give  thif  caee,  though  one  of  qfirmanee,  for  reuone  which  will  ap* 
pear  by  the  note  of  the  reporter  lubjoined  and  by  the  TOte  of  the  Court  of 
Error*  on  the  question  of  revenal. 
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charge  of  his  duties  as  County  Treasurer.  The  condition 
of  the  bond  was  that  Dorr  "  should  faithfully  execute  the 
duties  of  the  office^  and  should  pay  according  to  law  all 
moneys  which  shall  come  to  his  hands  and  render  a  just 
and  true  account,  &c.  when  thereto  required  &c.  The 
breaches  alleged  were  that  ^e  had  not  paid  over  the  sum  of 
$2600,  and  that  he  had  not  accounted^  ^c. 

The  defendant  Dorr,  pleaded  that  he  had  rendered  a  just 
and  true  account,  &c.,  and  had  paid  over  according  to  law 
all  moneys  which  had  come  to  his  hands  as  county  treasu- 
rer except  the  sum  of  $1129,  which  being  the  identical 
moneys  received  by  him  as  county  treasurer  at  his  office  in 
the  city  of  Albany,  and  before  he  was  requested  to  pay  out 
the  same  was  on  the  night  of  11th  March,  \9SQ^  feloniously 
stolen  from  his  office,  without  any  negligence,  want  of  due, 
care  or  other  blame,  or  fault  whatever  on  his  part.  To  this 
plea  the  plaintiffs  demurred. 

The  Supreme  Court  held.  Nelson,  Ch.  J.  delivering  the 
opinion  of  the  court.  That  the  defendant  was  not  respon- 
sible for  the  money  thus  stolen  from  his  office.  That  he 
was  not  an  insurer^  ex  virtute  officii^  while  the  money  ne« 
cessarily  remained  in  his  custody.  The  cases  principally 
relied  on  by  C.  J.  Nelson,  are  Lane  v.  Cotton  and  Prank* 
landy  1  Ld.  Raym.  646,  and  Whitfield  v.  Le  Despenser^ 
Cowp.  574,  which  require,  to  subject  the  public  officer,  proof 
of  misconduct  or  neglect  in  the  execution  of  his  duties.  [He 
cites  also  7  Cranch,  242,  the  case  of  Dunlop  v.  Munroe^ 
which,  however,  does  not  seem  very  applicable  to  the  issue 
presented  on  the  demurrer  in  this  case.] 

The  Court  of  Errors  were  equally  divided,  12  to  12  on 
the  questio!!  being  put,  <<  Shall  this  judgment  he  reversed  7 
and  the  effect  of  this  was  to  affirm  the  judgment. 

Chancellor  Walworth  and  two  senators  delivered  opinions 
not  reported,  in  favor  of  affirmance  and  3  Senators  for  re- 
versal. 

[The  reporter  says,  in  his  marginal  note.   <'  The  affirmance 
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hoveyefy  has  no  binding  force  as  a  precedent,  and  the  case 
has  since  it  seems  been  overruled.    See  note.* 

S^  This  dictum  of  the  reporter  may  perhaps  be  safely 
enough  assented  to;  as  the  affirmance  in  this  case  did  not  ac* 
quire  the  full  force  of  a  precedent^  in  settling  the  question,  so 
that  the  Court  of  Errors  would  hold  itself  precluded  from  re-ex- 
amining it  when  it  should  be  again  presented  to  them.  But 
what  he  says  in  the  note  below  upon  the  subject  of  its  being 
since  settled  directly  the  other  way  by  the  case  oi  Muzzy ^ 
Supervisor  v.  Shattuckj  seems  to  a  (fertain  extent,  uosup* 
ported  by  the  opinion  of  Jewett,  J.  1  Denio,  233.  He  makes 
no  other  reference  or  allusion  to  that  case,  than  to  say  ;  *'  It 
is  supposed  that  the  principle  of  this  case  was  decided  in 
favor  of  the  defendants,  in  the  case  of  the  Supervisors  of 
Albany  v.  Dorr,  and  others  25  Wend.  444."  Without  stop- 
ping to  discuss  the  question,  the  learned  judge  then  proceeds 
to  show  from  the  various  sections  of  the  statute  what  are  the 
legal  liabilities  of  the  collector  of  a  town  and  his  sureties :  and 
he  seems  to  hold  that  the  collector  is  liable  under  the  statute 
provision,  <*as  a  debtor ^  if  he  have  not  collected  and  paid  over ; 
and  that  he  and  his  sureties  are  therefore  liable,  whether 
the  omission  is  the  result  of  misfeasance  or  neglect,  unavoida- 
ble accident  or  felony  committed  by  another."  He  held  the 
second  plea  also  bad  in  not  averring  that  the  identical  money 


*  Note  by^the  reporter.  Although  the  effect  of  this  equal  diviilon  of  opln* 
ion  among  the  member*  of  the  court  wae  to  affirm  the  Judgment  of  the  court 
below,  yet  the  affirmance  did  not  eettle  the  qneetion  of  law,  and  has  no  bind- 
ing force  as  a  precedent  Bridge  v.  Jchn^on,  5  Wend-  349*  372  to  375,  and 
the  eaaee  there  cited.  Ram  on  Legal  Judgmenta,  18.  Indeed  the  law 
aeemt  to  have  been  settled  since,  and  properly  it  is  believed,  directly  the  other 
way,  bj  the  case  of  Muxxy,  Supervisor  v.  Shattuek  and  oihtre,  I  Denio,  S33, 
decided  by  the  Supreme  Court  in  May,  1845.  That  decision,  which  appears 
to  be  utterly  irreconcileable  with  the  one  reported  in  the  text ;  was  subse- 
quently reviewed  by  the  oonrt  for  the  Correction  of  Errors,  and  In  December, 
1846,  was  unanimously  affirmed.  A  similar  decision  was  made  in  the  Su- 
preme Court  of  the  United  Slates,  in  January,  1845,  The  question  arose  in  au 
action  on  the  official  bond  of  the  receiver  of  public  moneys  at  Chicago. 
Tk4  UniUd  Statto  r.  Preooott  and  othero,  3  Howard's  Rep.  578. 
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collected  had  been  stolen :  and  in  this  it  is  distinguishable 
from  the  case  of  Dorr. 

In  the  case  of  The  United  States  v.  Prescott  and  others^ 
the  plea  was  in  substance  the  same  as  that  in  the  case  of 
Muzzy  V.  Shattuckf  and  did  not  aver  as  in  the  case  of 
Dorr  J  that  ''  the  identical  money  was  stolen,  without  any 
negligence,  want  of  due  care  or  other  blame  or  fault  what- 
ever on  his  part.**  On  the  contrary  the  plea  simply  arer- 
red  that  as  receiver  of  public  moneys  the  defendant  had^ 
<<used  ordinary  care  and  diligencej  in  the  safe  keeping  of 
the  same  d&c." 

Mr.  Justice  McLean,  however,  who  delivered  the  opinion 
of  the  court,  it  must  be  admitted,  places  the  case  upon  grounds 
broad  enough  to  cover  not  only  the  case  of  Muzzy  v.  Shot* 
tuckt  which  it  most  resembles,  but  also  that  of  Dorr.  He 
says  <<  There  is  no  principle  on  which  such  defence  can  be 
sustained.  The  obligation  to  keep  safely  the  public  money 
is  absolute,  without  any  condition,  express  or  implied,  and 
nothing  but  the  payment  of  it  when  required,  can  discharge 
the  bond." 

*'  Public  policy  requires  that  every  depository  of  the  pub- 
.ic  money  should  be  held  to  a  strict  accountability;  not  only  < 
that  he  should  exercise  the  highest  degree  of  vigilance,  but 
that  "  he  should  keep  safely,"  the  moneys  which  come  to  his 
hands.  Any  relaxation  of  this  condition  would  open  a  door 
to  fraud,  which  might  be  practised  with  impunity.  As  every 
depositary  receives  the  office  with  a  full  knowledge  of  its 
responsibilities,  he  cannot  in  case  of  loss,  complain  of  hard- 
ship. He  must  stand  by  his  bond,  and  meet  the  hazards 
which  he  voluntarily  incurs." 
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Webber  &  Cody  v.  Shearman,  2  Denio,  362. 

In  S.  Ct,  6  HiU,  SO. 

Riffhi  of  Distress  after  Expiration  of  six  months  from  the 
end  of  the  term^  where  a  new  lease  is  given. 

The  Supreme  Court  held  in  this  case,  that  if  a  tenant  re- 
main in  the  occupation  of  premises  for  several  successive 
years  under  distinct  demises  from  year  to  year,  executed  by 
the  same  landlord,  the  whole  period  will  be  regarded  as  one 
term,  for  the  purpose  of  continuing  the  right  of  distress. 

Accordingly,  where  on  the  expiration  of  a  demise  under 
seal  for  a  year,  the  landlord  executed  a  new  lease  to  the 
tenant  for  another  year  at  a  different  rent,  and  on  the  expi- 
ration of  the  latter,  the  term  was  extended  by  agreement  for 
a  third  year ;  Held  by  the  Supreme  Court,  that  the  landlord 
might  distrain  during  the  third  year  for  rent  which  fell  due 
at  the  end  of  the  first. 

An  avowry  in  replevin,  that  the  goods  were  taken  by  way 
of  distress  for  rent,  need  not  expressly  show  that  the  distress 
was  made  by  an  officer,  nor  that  the  proper  affidavit  was 
annexed  to  the  warrant. 

Semble;  per  Go  wen,  J.,  that  the  warrant,  though  regular 
on  its  face  will  not  protect  the  officer  who  executed  it,  if  the 
landlord  had  no  right  to  distrain. 

Judgment  for  defendant,  overruling  the  demurrer  to  the 
replications,  but  gave  judgment  for  the  landlord,  upon  the 
whole  record,  and  awarded  a  return  of  the  property  replevied 
to  him.    The  plaintiff  below  brought  error. 

The  Court  of  Errors  held,  that  the  right  to  distrain  ter- 
minated at  the  expiration  of  six  months  from  the  end  of  the 
first  term,  and  is  not  continued  by  the  execution  of  a  new 
lease  to  the  same  tenant  for  a  further  term  and  a  different 
rent,  commencing  at  the  end  of  the  first ;  and  that  the  land* 
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lordy  in  this  case,  could  not  distrain  for  rent  in  the  third  year 
which  fell  due  at  the  end  of  the  first  term. 

Judgment  reversed ;  20  for  reversal,  2  for  affir.    > 
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Bemus  V,  Beekman,  3  Wend.  667. 

In  S.  Gt|  BiSKMAN  ▼.  Bbmub,  7  Cow.  99. 

Replevin.    Amendment  of  Verdict    Defective  Verdict 

In  replevin — the  jury  found  for  the  plaintiff,  but  omitted 
to  find  costs  or  damages.  The  Circuit  Judge,  after  they 
had  separated,  allowed  "  six  cents  costs  "  to  be  added  by  the 
clerk,  and  referred  it  to  the  Supreme  Court,  whether  it  might 
be  amended  as  to  the  damages.  The  Supreme  Court  al- 
lowed the  <^  six  cents  "  to  be  added  to  the  verdict  for  dama- 
ges ;  and  also  held,  that  the  amendment  of  '<  six  cents  costs  " 
was  rightfully  allowed  by  the  Circuit  Judge.  On  writ  of 
error, 

The  Court  of  Errors  held,  that  a  plea  of  property  having 
been  interposed,  as  well  as  a  plea  of  non  eepit^  a  verdict  for 
the  plaintiff  upon  the  plea  of  non  cepit^  determines  nothing 
between  the  parties  except  the  takings  and  the  plaintiff  is 
not  entitled  to  recover  unless  the  other  issue  be  also  found 
for  him.    3  Wend.  667. 

The  jury  found  for  the  plaintiff  on  the  plea  ofnon  cepit^ 
but  assessed  no  damages ;  and  on  the  plea  of  property,  found 
that  it  was  not  in  the  defendant,  but  did  not  find  it  in  the 
plaintiff;  and  the  Court  of  Errors  held,  that  the  verdict  was 
defective  in  substance,  and  that  the  court  was  not  authorized 
to  amend  it  by  adding  nominal  damages  to  the  finding  of  the 

jury. 

Judgment  reversed. 

tCSr  See  Sprague  v.  Kneeland,  12  Wend.  161» 
BoTKTON  V.  Page,  13  Wend.  426, 
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Note. — In  this  case,  a  party  to  the  writ  of  error  having 
died  after  joinder  in  error,  the  judgment  in  error  was  directed 
to  be  entered  nunc  pro  tunci^s  of  a  term  previous  to  the 
death. 


Miller  v.  Adsit,  16  Wend.  336. 

Not  reported  below.    Opinion  of  Nelson,  J.,  16  Wend.  335. 

Replevin.    Receiptor  of  Goods  to  Sheriff. 

The  case  as  stated,  was  as  follows:  <<The  property 
in  question — ^was  levied  upotf  by  virtub  of  a  justice's  execu- 
tion, and  a  third  person  became  the  receiptor  to  the  officer, 
and  left  the  horses  with  the  defendant  in  the  execution  to 
pasture ;  subsequently,  they  were  levied  upon  by  another 
officer  by  virtue  of  a  second  justice's  judgment  and  execu- 
tion, and  taken  away.  The  receiptor  brought  replevin  in  a 
Court  of  Common  Pleas,  and  was  non-suited.  On  writ  of 
error, 

The  Supreme  Court  affirmed  the  judgment  of  the  Com- 
mon Pleas,  holding  that  the  receiptor  stood  in  the  relation 
of  surety  to  the  defendant  in  the  execution,  and  as  such  was 
not  entitled  to  sustain  the  action.    On  error 

The  Court  of  Errors  reversed  both  judgments ;  holding 
that  replevin  may  be  maintained  by  a  receiptor  of  goods 
where  he  is  bound  to  deliver  them  by  a  specific  day,  or  pay 
the  amount  of  the  execution  under  which  the  levy  was  made  * 
although  the  property  be  left  by  him  in  the  possession  of  the 
defendant  in  the  execution. 

The  Chancellor,  Walworth,  dissented,  holding  "that  the 
plaintiff  in  the  case  not  having  the  actual  possession,  could 
not  maintain  replevin ;  but  conceding  that  a  receiptor  has 
an  interest  in  the  property,  and  may  maintain  trespass  against 
a  wrong  doer,  who  takes  it  from  his  actual  possession ;  or 
case  against  any  one  who  does  an  injury  to  the  property.** 

Judgment  reversed;  16  to  6, 
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Mactier's  Adm'rs.  v.  Frith,  6  Wend.  103-168. 

In  Chancery,  reported  1  Paige,  34,  under  title  of  Feith  t.  Lawuuick,  Ad« 

miaiatnitor  of  Mactier. 

Sale  and  Delivery  of  Goods.    Stoppage  in  DranHiu. 

Co9ts, 

♦ 

H.  Mactier  was  a  commission  merchant  in  N.  Y.,  and 
died  about  the  10th  bf  April,  1823.  The  complainant  is  a 
resident  at  Jacmel,  Hayti.  He  filed  a  bill  in  this  case  against 
the  administrators  of  Mactier,  claiming  a  certain  shipment 
of  brandy,  a  part  of  which  had  been  sold  by  Mactier  in  his 
life  time,  and  the  residue  by  the  defendant  He  also  claimed 
a  specific  lien  upon  the  proceeds  of  the  sales,  and  the  pro- 
ceeds of  a  certain  letter  of  credit  and  bills  drawn  in  pursu- 
ance of  it,  to  pay  a  balance  due  to  him  from  the  estate  of 
Mactier,  which  was  insolvent  The  parties,  Frith  and  Mac- 
tier,  had  agreed  in  the  autumn  of  1822,  to  purchase  a  cai^ 
of  brandy  in  France,  on  the  credit  of  Frith,  and  to  be  con- 
signed to  Mactier  at  New  York,  who,  on  its  arrival,  was  to 
sell  it,  and  remit  the  invoice  cost  to  Frith  at  Jacmel,  in  pro- 
visions. Frith  was  to  sell  them,  and  with  the  proceeds  fur- 
nish a  shipment  of  cofiee  to  his  correspondent  in  France,  to 
pay  the  original  cost  of  the  brandy.  The  profits  of  the 
adventures  were  to  be  equally  shared  by  the  parties.  The 
brandy  was  imported  as  agreed  upon,  and  Frith  having  re- 
turned to  Jacmel,  before  its  arrival,  writes  to  Mactier  on  the 
24th  of  December,  1822,  sending  copies  of  letters  of  his 
correspondents  to  him  on  the  subject  of  the  '^  brandy  order," 
and  adds :  ^  By  the  bye,  as  your  brother  before  I  left  New 
York,  declined  taking  the  interest  I  offered  him  in  this  specu- 
lation, and  wishing  to  confine  myself  in  business  as  much 
as  possible,  so  as  to  bring  my  concerns  to  a  certain  focus,  I 
would  propose  to  you  to  take  the  adventure  solely  to  your 
own  account^  holding  the  value  to  cover  the  transaction  to 
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my  account  in  New  York.''  Mactier  answers — expressing 
bis  wish  that  the  transaction  should  go  on  as  proposed,  but 
adds — ''  /  shall  delay  coming  to  any  determination^  till  I 
again  hear  from  you.  The  prospect  of  a  war  between 
France  and  Spain  may  defeat  the  object  of  this  speculation, 
as  far  as  relates  to  the  shipment  of  provisions  hence  to  Hayti, 
to  be  invested  in  coffee  for  France,  in  which  case  I  mil  at 
once  decide  to  take  the  adventure  to  my  own  accountJ^  He 
adds,  that  the  war  "  would  operate  to  F.^s  disadvantage!^ 
The  brandy  arrived  March  12,  1823,  at  New  York,  and 
Mactier  entered  the  brandy  at  the  custom-house  as  owner, 
and  not  as  consignee.  The  clerk  of  Mactier  was  (permitted 
to  testify,  that  Mactier  told  him  on  the  arrival  of  the  brandy, 
ifiat  he  should  take  it  to  himself.  Another  witness  testified 
to  something  of  the  same  sort.  On  the  22d  of  March, 
Mactier  sold  150  pipes  of  it.  The  remainder  was  put  in  the 
public  store  and  bonded.  On  the  25th  of  March,  Mactier 
wrote  to  Frith,  advising  him  of  the  arrival  of  the  brandyi 
and  says,  ^*  In  compliance  with  the  wish  expressed  in  yours 
of  the  24th  of  December,  and  my  answer  thereto  of  I7tb 
January  last,  /  have  decided  to  take  this  adventure  to  my 
own  account^^  and  that  he  has  credited  him  with  the  amount 
of  the  invoice,  $14,254.  To  this  letter  was  a  postcript,  dated 
March  31.  On  the  28th  of  March,  Frith  wrote  to  Mactier, 
in  which  letter  he  says — "  With  regard  to  this  adventure,  I 
would  wish  to  confirm  what  I  mentioned  to  you  some  time 
agOf^^  &c.  Previous  to  the  arrival  of  the  last  letter,  Mactier 
was  dead,  he  having  died  on  the  10th  of  April,  1823.  On 
the  21st  of  April,  Frith  again  addressed  a  letter  to  Mactier, 
in  which  he  acknowledges  the  receipt  of  Mactier's  letter  of 
the  25th  March — says  he  has  *'  noted  its  contents/^  and  re- 
quests Mactier  to  charter  on  his  account  a  staunch,  first  class 
vessel,  and  send  out  to  Jacmel  by  her,  400  barrels  of  flour, 
150  barrels  of  pork,  &c.,  &c.  In  the  mean  time,  adminis- 
tration was  granted  to  A.  N.  Lawrence  and  another,  who,  in 
May,  1823,  gave  bonds  to  secure  the  duties  on  the  50  pipesi 
took  them  from  the  public  store,  and  sold  them  at  public 
auction.  The  complainant.  Frith,  then  filed  his  bill,  claim- 
ing the  brandy  as  his  own,  and  that  Mactier  was  only  con* 

52 
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signee,  and  that  Mactier's  letter  of  25th  March  was  not 
received  till  several  days  after  his  death,  and  that  his  own 
letter  of  April  2 1st,  was  written  in  ignorance  of  it.  He 
avers  that  the  promissory  notes  received  by  Mactier  from  the 
purchasers  were  in  his  possession  at  his  death,  and  came  to 
the  hands  of  and  were  collected  by  defendants;  claims  the 
60  pipes,  &c. ;  prays  an  account  and  a  decree,- directing  the 
defendants  to  retain  the  amount  of  his  claim,  and  to  pay  to 
him  when  Mactier's  accounts  shall  be  settled  by  the  court. 

The  Chancellor  held,  '^  that  Frith  had  not  consummated 
the  sale  to  Mactier ;  and  as  survivor  he  was  entitled  to  the 
nett  proceeds  of  the  brandy,  so  far  as  they  can  be  traced  or 
identified.  The  first  oiSTer  to  sell  by  Frith  having  been  de- 
clined by  Mactier,  his  subsequent  assent  to  the  proposal  did 
not  bind  Frith  unless  he  had  also  assented.  The  assent  ot 
Frith  after  the  death  of  Mactier,  and  the  fact  that  he  died 
insolvent,  being  unknown  to  him,  he  was  not  bound  by  that 
acceptance  of  the  offer,  and  the  property  was  not  changed.^ 
The  Chancellor  accordingly  decreed,  that  he  had  a  specific 
lien  on  the  60  pipes  sold  by  the  administrators,  and  on  the 
proceeds  of  the  notes  remaining  uncollected  in  Mactier's 
hands  at  his  death. 

The  Court  of  Errors  reversed  the  Chancellor's  decree.  Mr. 
Justice  Marcy  delivered  a  long  and  elaborate  opinion  in 
favor  of  reversal;  p.  111,-126.  Four  senators  also  dehv- 
ered  opinions,  in  the  main,  concurring  with  the  views  of 
Justice  Marcy,  to  wit,  Maynard^  Benton^  Oliver  and  Throop. 
.  1.  As  to  the  doctrine  of  relation  in  regard  to  the  letter  of 
Mactier,  accepting  Frith's  offer,  which  was  not  received  till 
after  M's  death,  Marcy  J.  says,  "  The  doctrine  of  relation 
was  discussed  on  the  argument,  and  its  application  urged 
upon  us.  If,  as  was  held  in  the  court  below  the  bargain  in 
this  case  could  not  be  closed  until  Frith  received  M'.s  letter 
accepting  his  offer  to  sell,  the  receiving  that  letter,  it  was 
said,  might  be  considered  as  having  relation  to  the  time 
when  it  was  sent,  upon  the  principle  that  courts  often  re- 
sort to  this  doctrine  of  relation  to  prevent  an  injury  resulting 
to  a  party  from  the  act  of  God."  "  The  doctrine  of  relation 
may  be  permitted  to  operate  on  these  formal  acts*^  (such  as 
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enrolment  of  a  deed  of  bargain  and  sale,  &c.,)  but  it  cannot 
be  used  to  supply  a  party  to  a  contract,  who  does  not  exist 
at  the  time  when  the  act  is  done  which  fixes  to  it  the  seal  of 
validity ;  or,  what  is  the  same  thing,  it  cannot  carry  back 
that  act  to  a  time  when  parties  capable  of  contracting  did  in 
fact  exist.  This  view  of  the  subject  is  conformable  to  the 
civil  law  as  well  as  the  law  of  Prance.  Pothier  Traite  du 
Contrat  de  vented 

2.  He  then  considers  the  question,  "  Whether  there  was 
a  contract,  before  Mactier's  death,  which  had  the  consent  of 
the  contracting  parties  so  given  and  so  made  known  as  to  be 
binding  on  them?  And  he  maintains  that  the  offer  of 
Frith  must  be  considered  as  a  continuing  offer  down  to  the 
time  of  Mactiers  acceptance."  "  This  doctrine,"  he  says, 
which  presumes  the  continuance  of  a  willingness  to  contract 
after  it  has  been  manifested  by  an  offer,  is  not  confined  to 
the  civil  law  and  the  codes  of  those  nations  which  have  con- 
structed their  systems  with  the  materials  drawn  from  that 
exhaustless  storehouse  of  jurisprudence  :  it  is  found  in  the 
common  law :  indeed  it  exists  in  case  of  necessity,  where- 
ever  the  power  to  contract  exists  in  parties  separated  from 
each  other.  The  case  of  Adams  v.  LindselL  1  Barn.  &  Aid 
681,  proceeds  upon  and  affirms  the  principle."  He  says, 
however,  •*  the  case  oi  McCullock  v.  The  Ea^le  Insurance 
Company^  1  Pick.  278,  conflicts  in  principle  according  to 
my  views  of  it,  with  this  case." 

"The  principle  of  the  decision  of  the  King's  Bench  is 
simply  that  the  acceptance  of  an  offer  made,  through  the 
medium  of  a  letter,  binds  the  bargain  if  the  party  makes  the 
offer  has  not  revoked  it,  before  it  is  accepted.  The  rule 
laid  down  by  the  Supreme  Court  of  Mass.  regards  the  con- 
tract as  incomplete  until  the  party  making  the  offer  is  noti- 
fied 0'  its  acceptance^  or  until  the  time  when  he  should  have 
received  it,  the  parly  accepting  having  done  what  was  in- 
cumbent on  him  to  give  notice."  He  then,  after  discussing 
the  two  cases,  lays  down  the  rule  in  such  cases  of  ofllers  made 
by  letter  between  distant  parties,  as  follows ;  "  any  thing 
that  shall  amount  to  a  manifestation  of  a  formed  determina- 
tion to  accept,  communicated  or  put  in  the  proper  way  to  be 
communicated  to  the  party  making  the  offer,  would  doubt- 
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less  complete  the  contract ;  but  a  letter  written  would  not 
be  an  acceptance  so  long  as  it  remained  in  the  possession 
or  under  the  control  of  the  writer."  He  therefore  concludes 
that  "  an  assent  by  one  party  to  the  offer  of  the  other,  does 
not  require  a  knowledge  of  that  assent  by  the  other  party  to 
perfect  the  contract." 

Applying  this  principle  to  the  facts  of  the  case,  he  says. 

<-  By  a  letter  dated  the  25th,  with  a  postscript  of  the  31st 
of  March,  he  accepted  the  offer.  This  letter  was  immedi- 
ately transmitted  to  Frith,  and  as  soon  as  the  28th  of  March, 
entries  were  made  in  his  books  showing  that  he  had  become 
the  purchaser.  Enough  was  done  by  the  31st  to  constitute 
an  acceptance  of  Frith's  offer  and  to  complete  the  bargain  if 
the  offer  can  be  considered  as  standing  till  that  day."  "  In 
answering  Mactier's  letter  which  contained  the  acceptance  of 
his  offer,  (Frith's  letter  of  the  2lst  of  April,  1823,)  he  recog- 
nizes the  bargain  as  closed,  and  gives  directions  as  to  in- 
vesting the  proceeds  of  the  brandy.  All  the  subsequent  cor- 
respondence acquiesces  in  the  sale." 

After  adverting  to  the  objection  drawn  from  the  alleged 
fraudulent  conduct  of  Mactier  in  suppessing  the  fact  of  his 
having  already  sold  at  a  profit  150  pipes  of  the  brandy ;  and 
declaring  that  he  sees  no  ground  for  the  presumption  of  fraud, 
he  says,  "  My  conclusion  therefore  is  that  the  contract  was 
consummated  between  the  parties  before  the  death  of  Mac- 
tier,  by  which  he  acquired  all  Friths  right  to  the  200  pipes 
of  brandy. 

He  then  reviews  the  argument  in  regard  to  the  right  of 
stoppage  in  transitu^  and  holds  that  it  cannot  apply.  "  I  have 
seen  no  case  where  this  right  was  held  to  attach  on  the  death 
of  the  purchaser,  if  his  estate  was  solvent.  I  think  the  seller 
could  not,  in  such  case,  justify  an  interference  with  the  goods 
sold  while  on  their  transit."  "  Granting  at  the  same  time 
that  he  had  the  right,  and  that  they  were  to  be  considered  as 
in  their  transit  while  they  remained  in  the  custom  house  at 
New  York,  it  may  be  asked  what  did  he  do  to  stay  the  de- 
livery of  them  to  the  administrators  of  Mactier?  Did  he 
forbid  the  public  officer  to  deliver  them  1  This  I  believe  is 
not  pretended-    The  administrators  took  possession  of  them 
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in  May  or  June,  and  sold  tbem  as  a  part  of  the  estate  of  their 
intestate,  and  the  first  act  in  relation  to  them  on  the  part  of 
Frith  was  in  July.  They  can  rightfully  hold  the  avails 
thereof,  unless  Frith  had  rescinded  the  contract  by  stopping 
the  brandy  before  it  came  to  their  actual  possession.  This 
he  did  not  do,  nor  did  he  perform  any  other  act  equivalent 
to  it." 

"  Upon  the  view  of  the  whole  of  this  case,  1  entertain  the 
opinion  that  the  decree  of  the  Chancellor  ought  to  be  r^- 
versedJ^ 

Chief  Justice  Savage,  and  Justices  Sutherland  and  Marcy 
and  18  senators  voted  for  reversal ;  three  senators  for  affir- 
mance ;  and  after  some  discussion  as  to  costs,  it  was  deci- 
ded that  appellants  should  recover  their  costs,  by  a  vote  of 
14  to  12. 


FuRNiss  t;.  Hone,  8  Wend.  247,  267. 

Not  Reported  in  Cbaneexy. 

Sale  and  Delivery    of  Goods ;    Credit  ;  Assignment  ; 

Fraud. 

The  respondent  Hone^  filed  a  bill  before  the  Chancellor, 
against  Pamiss  and  against  Duane,  his  assignee,  to  set 
aside  the  assignment,  as  fraudulent  against  him,  and  claim- 
ing the  proceeds  of  certain  goods  bought  by  F.  at  auction, 
and  assigned  by  him  to  Duane  for  the  benefit  of  creditors. 
The  goods  were  sold  at  auction  to  be  paid  for  in  good,  ap- 
proved, endorsed  notes ;  and  under  a  usage  or  custom  be- 
tween auctioneers  and  purchasers  in  the  city  of  New  York,  the 
goods  were  delivered  to  the  buyer  after  the  sale,  when  he 
called  for  them  and  the  auctioneer  was  afterwards  to  send  for 
the  notes.  The  notes  not  having  been  given,  were  sent 
for  7  days  after  the  sale,  and  the  buyer  having  failed  and 
made  an  assignment  of,  the  goods  the  question  was  whether  it 
was  an  absolute  delivery,  so  as  to  pass  the  title  or  only  a  coti- 
ditional  delivery  ;  so  that  on  the  failure  to  give  the  notes, 
the  property  revested  in  the  vendor. 
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The  ChaneeUar  held  it  a  mere  conditional  delivery  and 
decreed  that  Duane,  as  a  general  assignee  to  secure  antece- 
dent debts,  could  not  hold  the  goods  against  the  vendor.  On 
appeal  from  this  decree, 

>  The  Court  of  Errors  reversed  the  decree ;  holding  that, 
even  if  the  delivery  were  conditional  and  not  absolute,  that 
a  delay  of  seven  days  in  sending  for  the  notes,  would  be 
considered  as  a  waiver  of  the  condition. 

Decree  reversed,  18  to  4. 


tOr  See  Haggerty  v.  Palmer^  6  J.  C.  R.  437. 


SET-OFF. 


SiMSON,  appellant,  v.  Hart,  respondent,  14  J.  R.  63-78. 

In  Ch.  IJ.  C.  R.  93-99. 

Set-off  of  Judgments;  Jurisdiction  of  Chancery  ;  Res  Ju- 
dicata. 

The  appellant  Simson,  plaintiff  in  the  Court  of  Chancery, 
obtained  a  judgment  in  December,  1813,  against  Hart,  the 
respondent,  and  one  E.  Hart,  in  the  Mayor's  Court  of  the 
city  of  New  York,  for  ^4,385,  for  an  assault  and  battery ; 
and  the  respondent  Hart,  in  a  cross  suit,  afterwards,  at  the 
same  term,  obtained  a  judgment  against  the  appellant  for 
$500  for  an  assault.  The  appellant  then  moved  the  Mayor's 
Court  on  affidavits,  to  stay  the  proceedings  of  the  respondent 
on  his  judgment  for  $500,  and  to  set-off  the  same  against  so 
much  of  his  judgment,  offering  to  enter  a  remittitur  there- 
for.   The  Mayor's  Court  refused  the  set-off. 

The  appellant  then  filed  his  bill  stating  these  facts,  and 
that  E.  Hart,  the  other  defendant  was  insolvent,  &c.,  and 
that  the  respondent  was  confined  within  the  limits  of  the 
jail  of  the  city  of  New  York,  and  prayed  that  the  set-off 
might  be  allowed,  and  an  injunction  might  issue  to  restrain 
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the  respondent  from  proceeding  on  bis  judgment.  The  re* 
spondent  having  put  in  his  answer,  stating  the  application 
of  the  appellant  to  the  Mayor's  Court  for  the  set-off,  which 
respondent  had  resisted ;  the  cause  came  on  before  the  Chan- 
cellor, on  a  motion  to  dissolve  the  injunction,  which  had 
been  granted  on  filing  the  bill. 

The  Chancellor  held  that  the  bill  could  not  be  sustainedi 
as  the  matter  was  already  res  judicata  by  the  decision  of 
the  Mayor's  Court  upon  the  motion  for  a  set-off;  and  thai 
the  Court  of  Chancery  had  no  jurisdiction  to  re-examine 
their  judgment,  and  he  accordingly  granted  the  motion. 
From  this  order  dissolving  the  injunction,  the  plaintiff  below 
appealed  to  the  Court  of  Errors. 

Piatt,  J.,  delivered  an  opinion  in  favor  of  affirmance; 
maintaining  that  the  Chancellor  had  properly  disclaimed 
jurisdiction  in  the  case,  after  the  decision  of  the  Mayor*! 
Court  upon  the  question  of  set-off.  He  also  held  that  the 
new  fact  relied  on,  as  not  stated  on  the  application  in  that 

0 

court,  viz.;  that  there  were  several  unsatisfied  judgments 
against  E.  Hart,  the  other  defendant,  docketed  before  that 
of  the  appellant,  was  one  which  existed  before  the  motion 
was  made ;  and  that  not  having  chosen  to  avail  himself  of 
it  then,  it  could  leave  no  claim  to  the  interposition  of  the 
Court  of  Chancery.    Van  Ness,  J.,  concurred  in  those  views* 

Spencer,  J.,  delivered  the  opposite  and  prevailing  opinion 
in  the  cause.    He  said : 

''  There  are  two  points  for  the  consideration  of  the  court : 

1.  Was  the  appellant  entitled  to  the  relief  prayed  for  in 
his  bill,  independently  of  his  application  to  the  Mayor's 
Court  of  New  York,  and  if  that  application  had  not  been 
made? 

2.  Is  the  decision  of  the  Mayor's  Court  such  a  deter- 
mination as  precludes  a  court  of  equity  from  entertaining 
the  question  and  affording  the  relief  sought  for. 

"  The  Chancellor,  in  assigning  his  reasons  for  dismissing 
the  appellants  bill,  has  not  discussed  the  first  question,  nor 
was  it  necssary  for  him  to  do  so.  Holding  a  different  opin- 
ion on  the  second  point,  it  is  necessary  for  me  to  consider 
both. 

<<  I  have  no  hesitation  in  saying  that  Chancery  had  origi- 
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nal  and  rightful  jurisdiction  of  the  suit ;  and  was  fully  au- 
thorized, by  a  series  of  adjudged  cases,  in  issuing  a  perpet- 
ual injunction  against  the  respondents'  suing  out  execution 
on  his  judgment,  on  appellants  entering  satisfaction  pro 
tanto;  or  which  would  have  produced  the  same  result,  de- 
creeing that  the  respondent  should  acknowledge  satisfaction 
of  his  judgment  upon  the  like  terms. 

'<  There  is  no  force  in  the  objection  that  the  judgments  are  not 
in  the  same  right ;  it  is  well  settled  that  although  the  demands 
as  being  joint  and  several,  are  not  strictly  speaking  due  in  the 
same  right,  yet  if  the  legal  or  equitable  liabilities  or  claims 
of  money  become  vested  in  or  may  be  urged  against  (me, 
they  may  be  set  off  against  separate  demands,  and  vice  versa ; 
(Bull.  N.  P.  336 ;  2  U.  Bl.  687 ;  4  T.  R.  123,)  and  in  some 
of  the  cases,  this  was  done  without  any  pretence  of  insol- 
vency in  either  of  the  parties. 

*'  The  objection  is  equally  untenable  that  the  judgment  of 
the  appellant  being  for  a  tarty  the  respondent's  judgment 
onght  not  to  be  set  off  and  deducted  therefrom,  because  there 
IB  no  contribution  among  trespassers.  The  respondent  owes 
the  whole  judgment,  and  the  appellant  might,  if  he  saw  fit, 
enforce  it  against  him  alone." 

^  I  am  not  aware  that  thus  far,  I  have  advanced  any  opin- 
ion in  opposition  to  that  of  the  Chancellor ;  but  I  am  under 
the  necessity  of  differing  from  him  as  to  the  remaining  point. 
I  can  not  assent  to  the  opinion  that  the  decision  on  the  mo- 
tion in  the  Mayor's  Court,  ousted  the  jurisdiction  of  a  court 
of  equity,  upon  the  principle  that  it  was  res  judicata  ;  or  on 
the  ground  of  comity. 

''  Upon  authority,  it  seems  to  me  that  the  decision  of  the 
Mayor's  Court  was  not  decisive  of  the  question.  7  Ves.  jr.  14, 
15 ;  5  id.  108 ;  Rep.  Temp.  Pinch,  472.  Were  it  necessary, 
to  uphold  the  jurisdiction  of  the  Court  of  Chancery,  in  this 
case,  the  new  fact,  stated  substantially  in  the  bill,  that  E. 
Hart  was  also  insolvent,  would  seem  to  put  that  question 
beyond  doubt;  for  certainly  the  decision  on  the  summary 
application,  ought  to  have  no  greater  effect  in  ousting  the 
Court  of  Chancery  of  its  jurisdiction,  than  it  would  have  upon 
the  court  which  made  the  decision ;  and  it  appears  to  me 
that  even  that  court,  on  another  application,  by  bringing  be- 
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fore  it,  that  additidnal  fact,  might  and  ought  to  entertaiti  the 
question  a  second  time. 

I  perfectly  subscribe  to  the  proposition,  that  the  judgment 
of  a  court  of  competent  jurisdiction,  upon  a  matter  within 
its  cognizance,  is  final  and  conclusive,  unless  appealed  from, 
and  reversed  or  vacated.  But  this  rule  does  not  in  my  ap- 
prehension embrace  this  case,  because  it  has  no  quality  of  a 
judgment. 

"  I  do  not  therefore  differ  from  his  honor  the  Chancellor  in 
his  principles.  1  dissent  only  in  the  application  of  acknowl- 
edged principles  to  this  particular  case.  My  opinion  is,  that 
the  appeal  decreed  from  ought  to  be  reversed." 

Thompson,  Ch.  J.,  and  Yates,  J.,  were  of  the  same  opin- 
ion. Order  of  the  Chancellor  reversed,  with  costs  to  be 
taxed)  and  "  proceedings  remitted  to  the  end  that  the  set-off 
in  the  pleadings  in  the  cause  may  be  allowed,"  &c. 

For  reversal  21,  for  affirmance  8- 


Driggs  17.  Rockwell,  11  Wend.  604. 

Not  reported  in  S.  Ct. 

Set' Off  ;  Pleading. 

This  was  an  action  against  the  plaintiff  in  error,  as  the 
maker  of  a  promissory  note,  negotiable,  which  had  been  as- 
signed after  its  maturity.  The  defendant  below,  on  the  trial 
of  the  cause,  offered  to  show  a  set-off  to  the  amount  of  the 
plaintiff's  demand  on  the  note,  of  a  demand  due  to  the  de- 
fendant, from  the  assignor^  existing  at  the  time  of  the 
transfer.  The  evidence  being  rejected,  a  verdict  was  taken 
on  the  second  count,  the  plaintiff  having  abandoned  the  first 
count  which  was  covered  by  a  special  plea ;  and  assessed 
only  contingent  damages. 

The  Supreme  Court  confirmed  the  verdict ;  and  held  that 
such  a  set-off  could  not  be  made  as  the  law  stood  before 
the  revised  statutes.    On  writ  of  error, 

The  Court  of  Errors  held,  that  a  set-off  to  the  amount  of 
the  plaintiff's  debt  might  be  made  of  a  demand  existing 

63 
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against  the  assignor,  provided  it  be  such  as  might  bare 
been  set  off  against  him,  while  he  owned  the  note ;  or  if  the 
•nit  be  in  the  name  of  a  plaintiff  who  has  no  real  interest  in 
the  note,  so  much  of  a  demand  existing  against  the  leal 
plaintiff,  or  for  tohose  benefit  the  suit  is  brought,  may  be  set 
off  as  will  satisfy  the  plaintiff's  debt;  *and  such  right  of  set 
off  existed  as  well  before  the  revision  of  1830,  as  since. 

2.  Where  a  declaration  contains  two  counts  for  the  same 
cause  of  action,  and  the  defendant  pleads  the  general  issue 
to  both  counts,  and  a  special  plea  in  bar  to  the  first  count, 
and  the  plaintiff  on  the  trial  proves  only  one  cause  of  action, 
which  is  covered  by  the  first  count  and  the  special  plea  in 
bar,  he  cannot  abandon  the  first  count  and  resort  to  the 
second,  which  is  not  covered  by  the  special  plea,  so  as  to 
avoid  the  effect  of  that  plea  ;  but  to  avail  himself  of  this  rule, 
the  defendant  must  take  the  objection  at  the  trial,  and  will 
not  be  allowed  to  rely  upon  it  on  a  writ  of  error,  unless  pre- 
sented by  a  bill  of  exceptions. 

The  plaintiff  had  demurred  to  the  special  plea,  and  there 
was  a  joinder  in  demurrer ;  but  the  plaintiff  proceeded  to 
trial  on  a  general  venire,  and  not  a  venire  tarn  quam,  4*<?., 
and  therefore,  though  a  new  point  of  form  and  amendable, 
contingent  damages  could  not  be  assessed. 

Judgment  reversed;  17  to  3. 


Downer  v,  Eggleston,  15  Wend.  51. 

Not  reported  in  S.  Ct. 
Set^Off. 

In  this  case,  the  Court  of  Errors  held,  that  a  bond  debt 
may  be  set  off  against  any  demand  recoverable  under  the 
money  counts  ;  or  for  which  an  indebitatus  assumpsit  will 
lie.    The  Supreme  Court  had  decided  against  the  set-off. 

The  Court  of  Errors  also  held,  that  a  plaintiff  cannot  by 
declaring  specially  where  he  may  recover  his  demand  under 
a  general  count,  deprive  the  defendant  of  his  set-off. 

The  court  also  held,  that  a  defendant  has  a  right  to  insist 
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upon  a  set-ofr,  although  he  has  positively  agreed  to  account 
for  or  pay  over  to  the  plaintiff,  moneys  which  the  plaintiff 
authorized  him  to  receive  as  his  agent 

Judgment  of  the  Supreme  Court,  denying  the  setoff,  re- 
versed. 


SHERIFI>. 


Lyon  &  Brockway  v.  Richmond,  Tallmadge  and  others, 

14  J.  R.  501. 

In  Chancery,  2  J.  C.  R.  51. 

Sheriff;  Chancery  Jurisdiction ;  Pleading;  Practice, 

Bill  by  Lyon  &  Brockway  to  set  aside  an  assignment 
and  release. 

Tallmadge  and  others,  plaintiffs  in  a  suit  against  Rich- 
mond, a  sheriff,  (see  9  J.  R.  85,)  obtained  a  judgment  against 
him  for  an  escape  by  B.  from  the  liberties  of  the  gaol.  R. 
then  obtained  a  judgment  against  L.  and  E.  the  sureties  of 
B.  for  the  liberties.  Whereupon  L.,  one  of  the  sureties, 
prosecuted  a  writ  of  error  in  the  name  of  the  sheriff  to  re- 
verse the  judgment  against  him :  during  the  pendency  of 
the  writ  of  error,  the  sheriff  assigned  the  judgment  he  had 
obtained  against  the  sureties  to  T.  and  others,  the  plaintiffs 
in  the  first  suit.  The  assent  of  L.  was  procured  to  the  as- 
signment by  threats  of  selling  his  real  estate,  and  represen- 
tations calculated  to  alarm  his  fears.  After  the  assignment 
of  the  judgment  against  the  sureties,  the  sheriff  was  pre- 
vailed upon  to  execute  a  release  of  errors  in  the  judgment 
against  himself,  so  as  to  defeat  the  writ  of  error  L.  was  pros- 
ecuting. The  surety,  L.,  then  filed  a  bill  in  Chancery  to 
set  aside  the  assignment  and  release ;  and  to  be  permitted  to 
prosecute  his  writ  of  error  in  the  name  of  the  sheriff,  the 
(Tourt  of  Errors  in  the  mean  time,  having  decided  in  another 
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case,  that  the  sheriff  was  not  originally  liable  for  such  aa 
escape  as  that  for  which  that  suit  was  brought/ 

The  defendants  answered  the  bill,  and  upon  the  hearingi 

The  Chancellor,  (Kent,)  held,  that  the  complainant  was 
not  entitled  to  relief  in  Chancery  under  these  circumstances 
— that  where  parties  have  made  agreements  and  arrange- 
ments with  a  full  knowledge  of  the  facts  of  their  case,  Chan* 
eery  does  not  undertake  to  relieve  them  from  their  acts  and 
deieds  fairly  and  deliberately  done,  though  under  a  mistake 
or  ignorance  of  the  law.  That,  therefore,  the  subsequent 
decision  of  the  highest  court,  giving  a  different  exposition  of 
a  point  of  law  from  that  declared  atid  known  to  the  parties 
at  the  time  the  arrangement  took  place  between  them,  could 
have  no  effect  upon  the  settlement  made  by  them,  but  that  it 
remained  entirely  valid.  The  bill  was  accordingly  dis- 
missed with  costs.    But  on  appeal  from  this  decree, 

The  Court  of  Errors  reversed  it,  upon  the  grounds,  1. 
That  the  assent  of  the  complainant,  the  surety,  was  obtained 
by  taking  undue  advantage  of  his  situation  and  necessities, 
and  therefore  it  was  no  obstacle  to  the  relief  sought:  2. 
That,  admitting  his  assent  to  have  been  duly  obtained,  yet, 
as  it  did  not  appear  that  he  assented  to  the  release  of  errors, 
the  assignment  could  not  affect  his  right  to  bring  a  writ  of 
error,  nor  was  his  right  affected  by  the  release  ;  for  the  sure- 
ties to  a  sheriff  have  a  perfect  right  to  use  his  name  in  prose^ 
cuting  a  writ  of  error,  a  recovery  against  the  sheriff  being 
in  effect  a  recovery  against  them.  3.  The  court  held,  that 
where  an  unconscientious  advantage  has  been  taken  of  the 
situation  of  a  party,  although  the  circumstances  do  not 
amount  to  fraud,  in  contemplation  of  law,  yet  a  court  of 
Chancery  may  relieve. 

It  was  also  held,  that  the  plea  in  bar  of  a  former  decree 
upon  the  same  matters,  (see  I  J.  C.  R.  184,  Lyon  v.  Tall- 
madge,)  must  state  so  much  of  the  bill  and  answer  as  to 
show  that  the  same  point  was  in  issue  in  the  former  suit ; 
and  it  seems  to  be  also  held,  that  even  if  it  had  related  to 


*  See  under  title  of  "  Escape,"  the  cases  of  Jansen  and  Hilton,  and  Barry 
Y.  Mandtll,  10  J.  R.  519  ;  id.  5G3. 
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the  same  and  not,  as  it  was  held,  to  a  distinct  and  independ- 
ent matter— yet,  that  to  be  a  complete  defence  as  a  bar,  it 
must  be  pleaded  or  relied  on  in  the  answer  as  a  bar ;  it  is 
not  enough  to  produce  and  read  it  at  the  hearing. 

The  court  also  held  in  this  case,  that  where  two  defend- 
ants answer  separately  to  a  bill,  and  one  refers  to  and  adopts 
the  answer  of  the  other  as  his  own,  and  a  replication  is  filed 
to  the  answer  of  the  latter,  but  not  to  that  referring  to  and 
adopting  it,  and  proofs  are  taken  in  the  cause,  that  this  is 
not  an  admission  of  the  truth  of  the  answer  of  the  party 
adopting  the  answer  of  his  co-defendant. 

In  this  case  Spencer,  J.,  delivering  the  opinion  of  the  court| 
says  also :  *'  This  court  is  bound  to  decide  upon  the  justice 
and  law  of  the  case,  and  not  merely  upon  the  points  raised 
by  counsel." 

Decree  reversed  accordingly. 


SHIPS  AND  FREIGHT. 


MUMFORD  V.  NlCOLL,  20  J.  R.  Gil. 
In  Chancery,  4  J.  Ch.  R.  522. 

Joint  Owners  of  Ship  ;  Lien  ofj  as  between  each  other* 

The  point  on  which  the  decree  of  the  Chancellor  was 
reversed  was  as  to  the  principle  adopted  by  him,  that  the 
part  owners  of  a  ship  stand  on  the  footing  (*'  nice  distinction  " 
the  reporter  calls  it,)  of  tenants  in  common^  and  not  as  part- 
ners; and  that  therefore  one  owner  having  got  into  his  pos- 
session or  received  the  whole  proceeds  of  a  voyage,  he  has 
no  right  to  retain  them  against  his  joint  owner  to  reimburse 
or  indemnify  himself  for  what  he  has  paid  or  advanced  more 
than  his  share  for  the  outfits,  repairs,  or  expenses  of  the  ship 
for  that  particular  voyage  or  adventure  ; 

But  the  Court  of  Errors  reversed  this  part  of  the  Chan- 
cellor's decree  holding  that  though  the  part  owners  are,  gene* 
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rally  speaking,  tenants  in  common^  not  partners  or  jotat 
tenants ;  yet  there  may  be  a  special  partnership  betweea 
them  in  the  ship,  as  well  as  in  the  cargo,  in  regard  to  a  par- 
ticular  voyage  and  adventure,  and  the  proceeds  arising 
from  the  sale  of  the  ship  and  cargo  and  the  profits  of  the 
adventure ;  and  where  one  of  two  part  owners  of  a  ship  and 
cargo  receives  or  gets  into  his  possession  the  whole  proceeds, 
he  has  a  right  to  retain  them  until  he  is  paid  or  indemnified 
for  what  he  has  paid  or  advanced  more  than  his  share ;  but 
not  for  any  general  balance  of  account  arising  from  former 
and  distinct  voyages  or  adventures  in  which  they  have  been 
concerned  together,  in  the  same  or  other  shi\\s  or  vessels, 
there  being  no  general  partnership  between  them,  and  each 
adventure  creating  a  special  partnership  by  itself,  which  ter- 
minated with  the  particular  adventure. 

Chancellor  Kent,  in  this  case,  followed  the  decision  of 
Lord  Eldon,  in  Ex  parte  Youngs  2  Tes.  &  Beames,  242. 
Lord  Eldon  held,  that  a  part  owner  of  a  vessel  had  no  lien 
on  tlie  share  of  his  co-owner  for  a  balance  which  may  be 
due  him. 


In  1  Gilpin,  460,  Hopkinson^  District  Judge^  says,  "  I 
should  be  disposed  to  follow  the  opinion  of  Lord  Eldon  in 
the  case  of  Ex  parte  Young,  2  Yes.  &  Beames,  242,  as  Chan- 
cellor Kent  did,  on  this  question  in  the  case  of  Mumford  v. 
Nicoll ;  although  a  majority  of  the  judges  in  the  Court  of 
Errors,  seemed  inclined  to  support  the  opinion  of  Lord  Hard- 
wicke  in  the  case  oiDoddington  v.Hallett,  1  Ves.  Sen.  497, 
which  was  in  favor  of  the  lien." 

Per  Hopkinson,  J.  in  Patton  v.  The  Randolph,  1  Gilpin, 
460. 

In  Doddington  v.  Hallett,  Lord  Hardwicke  held  that  part 
owners  of  a  ship,  being  tenants  in  common  and  not  joint 
tenants  have  a  right  notwithstanding  to  consider  that  as  a 
chattel  used  in  parmership  and  liable  as  partnership  effects 
to  pay  all  debts  whatever  to  which  any  of  them  are  liable 
on  account  of  the  ship." 

Though  Ex  parte  Young  and  Daniel  v.  RilsscIU  1*  Ves. 
393,  seem  to  decide  the  contrary,  and  a  case  in  Massachu- 
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ctetts  Supreme  Coart,  Merrill  v.  Bartlett^  6  Pick.  47,  might 
on  mere  authority  balaace  that  of  Lord  Uardwicke,  yet  the 
case  of  Mumford  v.  Nicolly  as  decided  by  our  Court  of  Errors 
seems  to  have  settled  the  law  on  this  point,  in  our  own  state, 
as  to  the  lien  of  a  part  owner  for  the  balance  due  him  for 
his  advances  beyond  his  own  proportion  or  account  of  the 
ship,  where  the  lien  is  claimed  on  a  particular  voyage  as 
in  that  case ;  and  the  expression  of  Hopkinson,  J.  that  a 
majority  of  the  judges  of  the  Court  of  Appeals  (Errors) 
seemed  inclined  to  support  the  opinion  of  Lord  Hardwicke, 
in  the  case  of  Doddington  v.  Halleit,  refers  only  to  that  part 
of  Lord  Hardwicke's  decision  which  gave  a  lien  for  a  gene- 
ral balance  on  the  voyages  and  transactions  of  the  ship- 
owners, in  favor  of  the  creditor  owner.  But  as  to  the  lien 
on  the  particular  voyage  in  that  case,  the  Court  of  Errors 
distinctly  overruled  and  reversed  the  decree  of  the  Chancel- 
lor and  sustained  the  lien. 

From  the  opinion  of  Spencer,  Ch.  J.  upon  those  two  points 
the  following  extracts  will  prove  that  he  was  inclined  to 
adopt  the  rule  of  Lord  Hardwicke  in  Doddington  v.  Hallett^ 
to  its  fullest  extent,  as  to  the  lien  of  a  part  owner  for  advan- 
ces where  there  was,  as  in  that  case,  a  limited  special  part- 
nership existing  in  the  fitting  out,  on  a  circuitous  trading  voy- 
age at  the  joint  expense  of  the  parties.  He  says,  <<  Lord 
Hardwicke  perfectly  understood  the  distinction  between  a 
tenancy  in  common,  such  as  owners  of  different  shares  in  a 
ship  have  among  themselves,  and  a  joint  tenancy,  as  between 
partners,  of  the  goods  and  stock  in  trade.  He  meant  to  de- 
cide and  did  decide  that  a  subject  which  ordinarily  may  be 
held  as  a  tenancy  in  common  may  by  the  acts  of  the  parties, 
become  to  be  held  in  joint  tenancy.  And  the  facts  of  the 
agreement  to  build  the  ship  at  their  joint  expense,  in  propor- 
tion to  tbeir  shares,  and  the  agreement  to  fit  her  out  and 
victual  her  for  the  service  of  the  East  India  Company, 
formed  in  his  judgment  such  a  community  of  interest,  as  to 
constitute  that  a  partnership  transaction,  in  relation  to  those 
subjects,  and  thus  a  specific  lien  was  acquired  by  those  who 
contributed  more  than  their  shares,  against  the  shares  of  the 
one  who  contributed  less  than  his  proportion* 

"  The  cases  cited  by  the  Chancellor,  and  on  which  he  has 
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relied  to  establish  a  contrary  doctrine  do  undoubtedly  strong- 
ly impugn  the  authority  of  Doddington  v.  HaUett,  though 
I  must  be  allowed  to  say,  that  the  case,  Ex  parte  Parry^  6 
Tes.  Jr.  575,  is  very  distinguishable  and  does  not  oppose  Lord 
Hardwicke's  opinion/' 

<'  It  isy  however,  to  be  observed  that  all  the  cases  on 
which  the  decree  (in  the  case  before  the  court)  is  founded 
are  long  since  our  rivolution,  and  have  no  authoritative  in- 
fluence here ;  and  I  am  not  disposed  to  overrule  Lord  Hard- 
wicke,  supported,  as  I  think  he  is,  by  Lord  Mansfield  and  the 
other  judges  who  sat  with  him,  in  a  case  in  which  justice 
and  right  require  him  to  be  supported.  The  statement  of 
this  case  shows,  that  it  is  much  stronger  for  the  appellant 
than  the  case  before  Lord  Hardwicke.  The  vessel  here  was 
owned  in  equal  shares  and  wa,s  fitted  out,  or  to  be  fitted  out 
on  a  circuitous  trading  voyage  at  the  joint  expense  of  the 
parties.  It  was,. therefore,  a  limited  and  special  partnership, 
not  only  as  to  the  cargo,  freight,  and  the  profits  thereon,  but 
as  to  the  fitting  out  of  the  vessel.  The  respondents  are  as- 
signees for  prior  debts  and  are  chargeable  with  notice,  or 
at  all  events,  have  received  the  subject,  liable  to  all  equities 
between  the  appellant  and  Stillwell.  Can  it  be  just  and 
equitable  to  deprive  the  appellant  of  his  right  to  re-imburse 
himself  for  the  moneys  he  has  been  compelled  to  pay,  as 
part  owner  for  the  default  of  Stillwell,  in  whose  shoes  the 
respondents  stand  ?  I  answer  unhesitatingly,  that  it  would 
be  inequitable  aud  unjust  to  do  so." 


November  13th,  1822.  A  majority  of  the  senators  (24  to  4,) 
concurred  in  the  opinion  of  Ch.  J.  Spencer,  that  the  decree 
ought  to  be  reversed  in  part  and  thus  modified :  it  was  accord- 
ingly decreed,  that  the  decree  of  the  Court  of  Chancery  be 
reversed  ;  and  that  an  account  should  be  taken  between  the 
respondents  as  assignees  of  Stillwell,  and  the  appellant,  in 
respect  to  the  brig  Phoenix  and  her  cargo  and  voyages,  &c., 
on  the  footing  of  a  special  partnership  in  such  brig,  cargo, 
and  voyage,  aud  the  proceeds  thereof :  and  that  on  such  ac- 
counting, the  appellant  should  be  allowed  all  moneys  paid  by 
him  more  than  his  proportion  for  repairs  to  the  Phoenix,  iu 
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I  fitting  her  out  for  the  voyage,  and  also  for  what  he  had  paid 

more  than  his  proportion  of  her  outfit  in  ship  chandlery  or 
otherwise,  excluding  from  such  accounts  any  former  or  other 
voyage  in  any  other^  vessel  or  vessels." 

Question  of  costs  reserved. 


P.  and  G.  Lorillard  v.  Palmer  and  others,  16  J.  R.  348. 
Palmer  v.  Lorillard,  15  J.  R.  14. 

Ships  and  Freight ;  Blockade. 

This  was  an  action  of  assumpsit  for  the  non  delivery  of 
a  quantity  of  tobacco,  shipped  on  board  a  schooner  lying  in 
the  port  of  Richmond,  Ta.,  in  January,  1813,  by  the  plain- 
tiff's agent.  About  the  27th  of  the  same  month,  the  vessel 
sailed  for  New  York,  and  on  the  2d  of  February,  the  mas- 
ter came  to  anchor  in  Hampton  Roads,  for  the  purpose  of 
ascertaining  whether  he  could  safely  proceed  to  sea ;  there 
being  at  that  time  a  British  squadron  blockading  the  Chesa- 
peake, through  which  the  vessel  must  necessarily  pass. 
When  he  had  ascertained  the  impossibility  of  getting  to  sea 
without  being  captured,  and  the  danger  of  remaining  in 
Hampton  Roads,  by  the  advice  of  Captain  Stewart  of  the 
U.  S.  navy,  commanding  at  that  station,  he  put  into  Norfolk 
and  there  remained  until  about  the  7th  of  March,  when  on 
account  of  the  increase  of  the  British  squadron,  it  was 
deemed  unsafe  to  remain  at  Norfolk,  and  he  returned  with 
the  vessel  to  Richmond,  where  she  arrived  on  the  15th  of 
that  month*  She  continued  there  until  the  21st  of  Septem- 
ber, when  in  consequence  of  a  violent  storm  and  freshet  in 
the  river,  she  was  sunk  at  the  wharf,  without  any  fault  or 
negligence  of  the  defendants  or  their  agents,  and  the  tobacco 
in  question  was  wholly  spoiled  and  ruined.  At  the  time  the 
bill  of  lading  was  signed,  it  was  not  known  at  Richmond  that 
the  Chesapeake  was  blockaded,  nor  was  it  known  by  the  master 
or  the  defendant;  and  in  fact  the  blockade  did  not  then  exist ;  but 
it  continued  without  intermission,  from  the  time  the  vessel  at- 
tempted to  sail  on  her  voyage,  until  after  she  was  lost.    On 

54 
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the  16th  of  September,  after  her  return  (o  Richmond,  the 
agent  of  the  plaintiffs  demanded  the  tobacco  of  the  master 
for  the  purpose  of  forwarding  it  to  New  York  by  land,  and 
he  refused  to  deliver  it,  unless  on  beipg  paid  half-freight. 
Verdict  for  the  plaintiffs  for  the  invoice  price  of  the  tobacco^ 
with  interest,  subject  to  the  opinion  of  the  court;  on  the 
motion  for  a  new  trial,  Thompson,  Ch.^J.,  delivered  the 
opinion  of  the  court.    He  said : 

'<  The  only  question  in  the  case  is,  whether  the  master  ' 
was  bound  to  comply  with  the  demand,  without  receiving 
the  half  freight  claimed. 

"  I  know  of  no  principle  of  law  on  which  half  freight 
could  be  claimed.  The  defendant  had  a  right  to  demand 
full  freight  or  none  at  all.  But  I  think  no  freight  could  be 
claimed.  Although  the  right  to  freight  commences  on  the 
loading  of  the  goods,  it  is  a  defeasible  right,  depending  on 
the  success  of  the  voyage ;  and  in  case  no  part  of  the  iter  is 
performed  to  any  beneficial  purpose,  no  freight  is  earned- 
(3  J.  C.  97.)  If  the  ship  owner  is  determined  to  have  his 
freight,  he  must  forward  the  goods.  It  is  upon  the  delivery 
of  the  cargo  that  the  right  to  freight  depends,  unless  such 
delivery  is  waived,  and  some  new  contract  is  made  respect- 
ing it.  If  the  ship  owner  will  not  or  can  not  carry  on  the 
cargo,  the  freighter  is  entitled  to  receive  his  goods  again 
without  paying  any  freight.  {Hunter  v.  Prinsep,  10  East. 
393.)  "  It  is  well  settled  that  by  the  blockade  of  the  port  of 
discharge,  a  charter  party  is  dissolved,  and  all  claim  to  freight 
under  it  gone.  {Scott  v.  Libby  and  others,  2  J.  R.  336.) 
"The  effect  of  the  blockade  upon  the  bill  of  lading  is  very 
much  the  same  as  upon  a  charter  party.  '<If  an  action  of 
trover  could  have  been  sustained  for  the  tobacco  without 
paying  the  freight,  it  must  follow  as  a  matter  of  course  that 
the  defendants  are  responsible  for  the  loss;  because  they 
were  in  default  in  not  delivering  the  tobacco  when  demand- 
ed."   Judgment  for  plaintiff.    On  writ  of  error  brought, 

The  Court  of  Errors  held  that  the  contract  of  affreight- 
ment was  not  dissolved  by  the  hostile  blockade  of  the  port 
of  departure ;  the  performance  of  it  is  merely  suspended ; 
and  the  ship  owner  or  master  may  detain  the  goods,  until  he 
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can  prosecute  his  voyage  with  safety,  or  the  freighter  may 
demand  bis  goods  on  tendering  the  freight. 

The  court  held  further  that  it  is  only  when  the  voyage  is 
broken  up  on  the  pari  of  the  ship  owner  or  master,  or  the 
completion  of  it  becomes  unlawful,  that  the  contract  is  dis- 
solved. 

But  the  court  also  held,  that  as  the  special  verdict  found 
*'  that  the  vessel  was  sunk  and  the  cargo  lost,  and  without  any 
default  of  the  defendants  or  their  agents,  the  goods  were  whol- 
ly spoiled  and  lost,''  that  if  the  plaintiffs  had  a  cause  of  action 
they  could  not  recover  in  that  form  of  action,  as  the  jury,  by 
their  special  verdict  had  negatived  the  gravamen  alleged,  to 
wit,  the  negligence  of  the  defendants ;  and  that  the  Court 
of  Errors  could  not  look  to  any  other  facts,  than  those  found 
by  the  jury.  But  the  plaintiffs  had  no  cause  of  action,  since 
the  contract  was  not  dissolved,  and  the  defendant  had  a 
right  to  retain  the  goods  until  he  could  proceed  on  his 
voyage,  or  the  plaintiffs  tendered  the  freight  or  the  contract 
was  rescinded  by  mutual  agreement. 

See  as  to  S.  P.  Ogden  v.  Barker^  18  J.  R.  87,  where 
Spencer,  Ch.  J.,  says  ^<  The  leading  facts  in  this  case  are  so 
entirely  like  those  in  Palmer  v.  Lorillard,  that  there  is  no 
distinguishing  the  two  cases.  To  that  decision  we  are 
bound  to  submit." 

In  Stoughion  v.  Rappaloy  3  Serg.  and  Rawle,  659,  this 
question  as  to  the  effect  of  a  blockade  in  dissolving  a  con- 
tract of  charter  party  is  raised.  Tilghman,  Chief  Justice 
says  it  is  a  difficult  question^  but  that  it  was  not  necessary 
to  decide  it  in  that  ease,  and  the  court  gave  no  opinion  upon 
it. 


\i^  In  the  case  of  Palmer  v.  Lorillard^  on  the  question  as 
to  the  form  of  action ;  that  it  should  have  been  trover  and 
not  assumpsit,  so  as  to  sustain  a  judgment  on  the  facts  found 
by  special  verdict.  Chancellor  Kent,  who  delivered  the  opin- 
ion of  the  court  says :  ''  How  this  point  came  to  be  omitted 
in  the  Supreme  Court,  I  do  not  know.  The  question  before 
us  arises  upon  the  special  verdict  in  which  we  can  not  avoid 
comparing  the  verdict  with  the  declaration.  Nor  do  I  think 
that  this  case  comes  within  the  rule  that  an  objection  not 
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taken  in  the  court  below,  can  not  be  taken  here.  That  rule 
was  only  intended  to  be  applied  to  objections  that  the  party 
may  be  deemed  by  his  silence  to  have  waived,  and  which 
when  waived,  still  leave  the  merits  of  the  case  to  rest  with 
the  judgment.  But  if  the  foundation  of  the  action  has  man- 
ifestly failed,  we  can  not,  without  shocking  the  common 
sense  of  justice,  allow  the  recovery  to  stand." 

The  judgment  was  unanimously  reversed. 

The  reporter  adds  this  note :  "  Though  the  whole  court 
were  for  the  reversal,  yet  a  few  of  the  members  confined 
their  opinion  to  the  first  point ;  (as  to  the  finding  of  no  neg- 
ligence by  the  special  verdict;)  A  great  majority  however 
concurred  with  the  Chancellor  generally,  that  the  judgment 
ought  to  be  reversed  on  both  points." 


Van  Bokkelin  v,  IngersOll,  5  Wend.  315. 

In  S.  Ct.  7  Cow.  670. 

Shipping;  Freight;  Master  and  Owner;  Lien. 

This  was  an  action  of  trover  brought  by  the  master  of  a 
ship  engaged  in  foreign  trade,  against  a  party  to  whom  he 
had  delivered  goods  for  safe-keeping,  upon  the  freight  for 
which  he  claimed  a  lien  for  the  amount  of  advances  and 
liabilities  on  account  of  the  ship  on  the  voyage  then  just 
terminated.  The  bailee  without  the  master's  permission,  de- 
livered the  goods  by  direction  of  the  owner  to  the  consignee, 
on  his  paying  the  freight  to  the  owner.  The  relation  be- 
tween the  owner  and  master  of  a  ship  as  to  the  liabilities  of 
each  on  account  of  supplies  and  advances  on  her  account, 
and  the  lien  of  the  master  for  his  freight  were  considered  by 
the  Supreme  Court,  and  it  will  be  seen  that  their  decision 
was  held  correct  by  the  Court  of  Errors  as  to  the  following 
points  decided  by  them. 

1.  That  a  master  of  a  vessel  may  collect  the  freight ;  but 
this  is  a  right  not  for  his  own  benefit,  but  as  agent  of  the 
owner.  The  master  has  therefore  no  lien  on  the  cargo,  as 
against  the  owner,  by  which  to  secure  an  exclusive  or  gene^ 
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ml  right  to  receive  the  freight  as  master ;  but  a  payment  of 
freight  to  the  owner  will  discharge  the  goods,  and  is  a  com- 
plete defence  against  the  master  in  an  action  for  freight 
against  the  consignee. 

2.  That  both  owner  and  master  are  liable  for  all  supplies 
and  advances  made  for  the  use  of  the  vessel  on  the  contract 
of  the  master,  unless  credit  is  given  to  either  exclusively, 
and  that  this  extends  as  well  to  supplies  furnished  by  a  con- 
signee of  the  vessel  as  to  others. 

3.  That  the  master  has  a  lien  on  the  cargo  and  freight, 
co-extensive  with  his  advances  or  liabilities  for  the  use  of 
the  ship,  and  actual  advances  are  not  necessary  to  create  the 
lien.    Mere  liability  without  payment  is  sufficient. 

4.  That  the  ship  having  earned  freight  on  a  voyage  di- 
rected by  a  pretended  owner,  but  who  in  fact  had  no  title  to 
her,  and  was  a  tortfeasor^  in  getting  possession  of  her,  and 
fi-om  whom  she  was  taken,  and  the  possession  restored  to  the 
true  owner,  by  the  decree  of  a  court  of  admiralty ;  yet  the 
true  owner,  especially  if  he  receive  the  freight,  is  bound  to 
indemnify  the  master  against  the  liability  incurred  by  him 
on  account  of  the  vessel ;  and  the  master  has  a  lien  on  the 
cargo  and  freight,  which  he  may  retain  or  control  to  coerce 
the  payment  to  him  of  the  amount  of  his  advances,  liabili- 
ties, and  primage.  That  the  bailee  of  a  part  of  the  cargo 
subject  to  such  lien,  which  was  placed  in  store  with  him  by 
the  master  to  keep  for  Aim,  having  delivered  it  to  the  con- 
signee on  his  paying  the  freight  to  the  owner,  was  liable  to 
the  master  in  trover  for  the  amount  of  his  lien  ;  and  such  a 
delivery  of  goods  by  a  bailee  for  safe  keeping,  does  not  de- 
stroy the  lien  of  the  bailor ;  and  that  the  right  of  lien  in 
goods,  is  such  a  special  property  in  them,  as  will  support  an 
action  of  trover,  although  the  act  of  delivery  or  conversion 
is  done  under  the  authority  of  the  general  owner. 

5.  The  Supreme  Court  also  held  that  a  person  to  whom 
the  master  was  liable  for  advances  on  account  of  the  ship, 
was  a  competent  witness  for  the  master  in  a  suit  to  enforce 
his  lien.    The  objection  goes  only  to  his  credibility. 

These  conclusions  of  the  Supreme  Court,  (see  7  Cow.  670. 
et  seq.f)  were  not  disturbed  by  the  Court  of  Errors,  but 
expressly  affirmed.    The  reversal  was  on  a  point  to  which 
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apparently  the  attention  of  the  Supreme  Court  was  not  par« 
ticularly  called.  The  jury  had  found  a  special  yerdict.  in 
the  case,  and  among  the  items  which  they  allowed  the  mas- 
ter in  the  amount  of  his  lien,  if  the  court  should  find  him 
entitled,  on  the  facts  presented  by,  to  a  recovery,  was  an  item 
for  $140  wages  due  the  master.  The  judgment  rendered  in 
the  Supreme  Court,  included  this  item,  and  this  was  the  on- 
ly ground  on  which 

The  Court  of  Errors  reversed  the  judgment.  On  the 
question  being  put,  it  appeared  that  the  members  of  the  court 
were  unanimously  of  opinion  that  the  judgment  of  the  Su- 
preme Court  was  erroneous,  in  allowing  the  master  to  recov- 
er for  his  wageSy  but  that  for  the  residue  the  judgment  was 
right. 

Whereupon  a  question  arose  whether  the  judgment  of  the 
Supreme  Court  could  be  affirmed  in  part,  and  reversed  in 
part,  and  at  a  subsequent  day. 

The  Chancellor  stated  the  rule  to  be  that  when  Histind 
judgments  are  given  by  the  court  below,  as  for  instance  a 
judgment  for  damages,  and  a  judgment  for  costs  ;  one  may 
be  reversed  and  the  other  affirmed  ;  but  when  the  judgment 
is  eniirej  there  must  be  a  total  affirmance  or  reversal.  8  J. 
R.  Ill,  568;  12  id.  340,  434 ;  13  id.  460;  14  id.  417.  In 
the  special  verdict  in  this  case,  the  jury  have  stated  the  sev- 
eral amounts  of  the  several  items,  but  yet  if  the  Supreme 
Court  should  be  of  opinion  that  the  plaintiff  was  entitled  to 
recover,  they  assessed  the  damages  at  a  gross  sum,  and  for 
that  sum  the  court  had  given  judgment.  The  judgment, 
therefore,  as  to  the  damages,  was  erUire,  and  there  must  be 
a  total  reversal,  with  directions  to  the  Supreme  Court  to 
award  a  venire  de  novo,  so  that  the  jury  on  the  second  trial 
might  be  instructed  not  to  allow  for  the  master's  wages  in 
the  verdict  that  they  should  pronounce. 

It  was  thereupon  allowed  that  the  judgment  of  the  Su- 
preme Court  must  be  reversed  in  toto  with  costs ;  whereupon 
a  decree  was  entered  to  that  effect  by  consent  of  parlies^  the 
following  addition  being  made  thereto.  '^  That  a  venire  de 
novo  be  awarded  by  the  Supreme  Court,  unless  the  defen- 
dant in  error  remit  $140  (amount  of  the  master's  wages) 
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with  interest,  &e.,  and  if  he  do  so,  that  the  Supreme  Court 
give  judgment  for  the  residue  of  the  damages  included  in 
the  yerdict,  with  costs  in  the  Supreme  Court" 


STATUTE  OP  FRAUDS. 


Parkhukst,  appellant,  v.  Van  Cortland,  respondent,  14 

J.  R.  15. 

In  Gh.  IJ.  C.  R.  373. 

Parol  Contract  for  Sale  of  Lands  ;  Specific  Performance 
where  Improvements  were  made^  or  Compensation  for 
Improvements;  Parol  Evidence  to  supply  Defect  of 
Wfitten  Agreement. 

The  appellants  filed  their  bill  against  the  respondent  for 
a  specific  performance  of  a  contract  to  sell  or  lease  in  fee,  a 
tract  of  wild  land  to  them,  when  his  title  should  be  perfect- 
ed by  a  partition  of  the  premises.  The  appellants  bad  en« 
tered  upon  the  land  under  an  assignment  of  a  license  given 
by  the  respondent,  to  occupy  and  improve  the  lands  ;  they 
afterward  surrendered  the  license  to  the  respondent,  and 
took  a  written  memorandum,  authorizing  them  to  possess 
the  land,  and  promising  them  the  preference  to  purchase  or 
lease  it.  It  was  proved  that  the  respondent  had,  at  various  times, 
encouraged  the  appellants  to  build  and  make  improvements  on 
the  land,  by  assurances  that  no  advantage  should  be  taken 
of  their  labor,  and  that  when  his  title  was  perfected,  they 
should  have  a  lease  in  fee  or  a  deed,  at  the  rate  at  which 
wild  lands  were  selling.  After  his  title  was  perfected,  the 
respondent  refused  to  convey,  and  brought  ejectment  against 
the  vendees. 

The  Chancellor,  Kent,  held  that  the  agreement  as  set  forth 
in  the  written  memorandum  referred  to,  and  as  it  appeared 
from  the  parol  evidence  in  the  cause,  were  not,  even  with 
the  alleged  part  performance  by  improvements,  sufficient  to 
take  the  case  out  of  the  statute  of  frauds,  so  fiur  as  regarded 
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a  decree  for  specific  performance  ;  that  the  written  memo- 
randum  was  uncertain  and  defective,  and  did  not  give  the 
parties  mutual  remedies ;  and  that  as  one  party  only  was 
bound  by  it,  a  specific  performance  would  not  be  decreed. 
But  he  held  also,  that  the  bill  might  be  retained  for  the  par- 
pose  of  affording  the  party  a  reasonable  compensation  for 
the  beneficial  and  lasting  improvements  he  ma}'^  have  made 
upon  the  land  ;  and  made  a  decree  accordingly.  On  appeal 
from  this  decree. 

The  Court  of  Errors  reversed  the  decision;  the  court 
holding,  that  the  appellants  having  gone  on  the  land,  and 
under  the  written  memorandum,  made  improvements,  that 
was  a  sufiScient  part  performance  of  the  agreement  to  take 
it  out  of  the  statute ;  and  that,  ahhough  the  memorandvm 
of  the  agreement  was  uncertain  in  its  terms,  yet,  as  a  part 
performance  was  made  the  basis  of  the  claim  to  a  specific 
performance  of  it,  parol  evidence  might  be  connected  with 
the  memorandum  in  writing,  for  the  purpose  of  making  out 
the  contract ;  and  there  being  satisfactory  evidence  of  an 
agreement,  independently  of  the  memorandum,  the  conduct 
of  the  respondent  was  held  to  be  unfair,  and  such  a  fraud 
on  the  appellants,  as  to  justify  a  decree  for  a  specific  perfor- 
mance. 


03=*  The  general  principle  in  regard  to  a  memorandum  in 
writing  for  the  sale  of  lands,  as  recognized  by  the  Chancel- 
lor in  this  case ;  "  that  to  be  valid,  it  must  not  only  be  signed 
by  the  party  to  be  charged,  but  must  contain  the  essential 
terms  of  the  contract,  expressed  with  such  clearness  and 
certainty,  that  they  may  be  understood  from  the  writing  it- 
self, or  some  other  paper  to  which  it  refers,  without  the  ne- 
cessity of  resorting  to  parol  proof,"  is  not  questioned  in  or 
impaired  by  this  decision  of  the  Court  of  Errors,  decreeing 
the  specific  performance.  The  court  held  that  the  only  use 
of  the  memorandum  in  the  case,  was  to  show  that  the  ap- 
pellants took  possession  with  the  consent  of  the  respondent, 
and  were  not  intruders. 
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Davis  and  B&ooks  v.  Shields,  26  Wend.  341  to  366. 

In  8.  Ct  34  Wand.  324. 

Statute  of  Frauds;  Sale  of  Ooods  and  Chattels  ;  Memth 

randum  of  Contract. 

The  defendant  in  error  brought  an  action  of  assumpsit  in 
the  Superior  Court  of  the.  city  of  New  York,  for  the  non- 
delivery of  fifty  tons  of  iron,  purchased  by  him  of  the  plain- 
tiffs in  error.  The  purchase  was  made  January  21st,  1S26| 
of  a  broker  of  the  defendant,  who  made  the  following  mem** 
orandum  of  the  contract  of  sale  in  a  book  kept  by  him  for 
that  purpose.  "  January  21st.  Sold  this  day  to  Gteorge  W. 
Shields,  on  account  of  Davis  and  Brooks  fifty  tons  of  Eng- 
lish bar  iron — say  25  tons,  one  and  three-quarters  by  one 
and  a  half;  25  tons,  one  and  three-quarters  by  five-eighths ; 
60  tons  at  $70  to  arrive  on  board  brig  Anna;  said  iron  to  be 
in  good  order,  or  no  sale."  The  broker  communicated  the 
sale  to  the  defendants,  but  no  sale  note  was  delivered  to  the 
parties.  The  iron  was  shipped  on  board  the  brig  Anna,  and 
the  invoice  and  bill  of  lading  dated  the  30lh  of  Oct.,  1835, 
were  received  by  D.  and  B.  December  4,  but  the  brig 
did  not  arrive  until  the  middle  of  April,  1830,  when  the 
price  of  iron  had  advanced  to  $98  per  ton.  On  the  27th 
of  April,  the  defendant  in  error  tendered  a  note  for  $3,500 
at  6  months  for  the  iron,  according  to  the  terms  of  payment 
agreed  upon  between  the  broker  and  himself;  which  D. 
and  B.  declined  to  receive.  He  then  tendered  the  cash,  and 
demanded  the  iron,  but  the  plaintiffs  in  error  refused  to  re* 
coive  either,  or  to  deliver  the  iron.  The  usual  passage  of 
ships  carrying  iron  was  proved  to  be  from  30  to  70  days. 

On  the  trial  of  the  cause,  it  was  insisted  for  the  defendants 
that  the  memorandum  of  the  broker  was  not  a  sufficient 
note  of  the  contract  within  the  statute  of  frauds,  as  it  did 
not  contain  the  agreement  as  to  the  time  of  payment,  nor 
that  of  arrival  in  reasonable  time,  and  was  not  subscribed. 
The  Chief  Justice  of  the  Superior  Court,  charged  the  jury 
that  the  memorandum  was  sufficient,  and  that  the  plaintiff 

65 
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was  entitled  to  recover.  Verdict  for  plainti£  Charge  ex- 
cepted to  hj  defendants,  and  on  error  brought, 

The  Supreme  Court  affirmed  the  judgment  of  the  Su- 
perior Court,  (see  24  Wend.  324.)  But  on  error  to  this 
court, 

The  Court  of  Errors  held  that  the  memorandum  was  not 
sufficient  within  the  statute,  as  it  was  not  "  subscribed  by 
the  party  to  be  charged  thereby  f  the  name  of  the  party 
not  being  signed  below,  or  at  the  end  of  the  memorandum, 
and  that  the  mere  mention  of  the  names  of  the  parties 
sought  to  be  charged,  in  the  body  of  the  memorandum, 
though  good  enough  before  the  Rev.  Stat,  was  not  since  then 
sufficient  to  bind  the  parties. 

It  was  further  held,  that  as  the  entry  in  his  sale  book 
varied  from  the  contract  actually  made,  neither  party  was 
bound,  as  no  note  or  memorandum  of  the  contract  could  be 
said  to  be  reduced  to  writing ;  and  this  although  the  stipula- 
tion for  six  months  credit,  and  for  the  arrival  of  the  iron  in 
reasonable  time^  were  for  the  benefit  of  the  purchaser,  and 
he  elected  to  waive  them  on  its  arrival. 

It  was  also  held  that  to  render  a  contract  valid  under  the 
statute,  it  is  enough  if  the  note  or  memorandum  be  sub- 
scribed by  the  party  sought  to  be  charged  thereby,  or  by  his 
authorized  agent ;  and  that  it  is  not  necessary  that  both  par- 
ties to  an  agreement,  should  subscribe  their  names. 

The  Chancellor  and  Senator  Yerplanck,  delivered  opin- 
ions to  the  foregoing  effect,  and  the  judgment  was  reversed 
by  a  vote  of  all  the  members  of  the  court  present  at  the 
argument,  except  Senator  Paige,  who  voted  for  affirmance. 
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Miller  v.  Smith's  Executors,  16  Wend.  426. 

In  S.  Ct  14  Wend  19a 

Presumption  of  Payment  of  Judgment   after    Twenty 

Years. 

A  CASE  was  agreed  upon  by  the  parties  to  this  suit,  in  the 
Supreme  Court ;  stating  that  the  judgment  on  which  an  ac- 
tion of  debt  was  brought  in  1833,  was  rendered  against  the 
defendant  Miller,  in  that  court  in  August,  1805;  that  he 
had  at  all  times  been  possessed  of  property  within  this  state, 
and  was  at  all  times  able  to  pay  the  said  judgment.  The 
defendant  insists  that  it  has  been  paid,  and  relies  on  the 
presumption  arisingf  from  lapse  of  time  as  evidence  of  pay- 
ment, until  something  be  shown  on  the  part  of  the  plaintiff 
to  repel  the  presumption.  The  plaintiff  denies  that  the  doc- 
trine of  presumption  is  applicable  to  a  judgment. 

The  Supreme  Court  held,  that  at  common  law^  presump- 
tion of  payment  does  not  attach  to  a  judgment,  although 
there  be  no  evidence  of  partial  payments  or  of  acknowledg- 
ments of  indebtedness  within  twenty  years.  They  also 
held,  that  the  presumption  of  payment  which  by  statute  of 
1821,  attaches  to  judgments  after  twenty  years,  introduced 
a  new  principle  into  the  law  of  this  state ;  that  previously, 
such  presumption  applied  only  to  sealed  instruments;  that 
this  case  was  not  within  the  statute  of  1821,  as  the  presump- 
tion will  not  attach  to  judgments  rendered  anterior  to  that 
act,  until  twenty  years  from  its  passage.  That  the  provision 
of  the  R.  S.  (2  R.  S.  301,  §  46,)  is  but  a  revision  of  that  of 
1821,  and  does  not  go  behind  it  in  its  operation  and  was 
not  intended  to  be  retrospective.  Judgment  for  plaintiff. 
The  defendant  brought  error. 

In  the  Court  of  Errors,  the  case  was  presented  to  the 
court  as  it  stood  upon  the  trial  of  the  case,  and  some  addi- 
tional facts  were  contained  in  the  bUl  of  exceptions ;  the 
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defendant  having  offered  to  prove  that  on  the  day  of  the  dock- 
eting of  the  judgment,  an  execution  issued  thereon  to  the 
sheriff  of  the  county  of  Onondaga,  where  he  then  resided ; 
that  the  sheriff  was  dead^  his  family  removed,  and  that  the 
execution  had  not  been  returned  by  the  sheriff,  which  evi* 
dence  being  objected  to,  the  judge  rejected,  and  the  defen* 
dant's  counsel  excepted. 

The  Court  of  Errors  held,  that  at  common  law,  the  pre- 
sumption of  payment,  after  a  lapse  of  twenty  years,  applies 
as  well  to  judgments  as  to  bonds,  mortgages,  and  other  spe- 
cialities. 

In  action  of  debt,  on  judgment  brought  after  a  great  lapse 
of  time  subsequent  to  the  entry  of  judgment,  it  was  held 
that  in  support  of  a  plea  of  payment^  it  is  admissible  to 
show  that  an  execution  was  issued  upon  the  judgment, 
shortly  after  its  entry,  that  the  defendant  was  at  the  time 
owner  and  possessor  of  property  amply  sufficient  to  pay 
the  debt.  That  the*  plaintiff  directed  the  officer  to  proceed 
without  delay;  that  the  officer  has  been  dead  for  many 
years,  and  that  the  execution  had  not  been  returned  to  the 
proper  office;  And  further,  that  such  facts  unexplained, 
and  not  rebutted  by  evidence  on  the  part  of  the  plaintiffs 
would  warrant  a  jury  to  find  in  favor  of  the  defendant,  and 
because  such  evidence  was  rejected,  a  new  trial  was  granted^ 

Judgment  of  Supreme  Court  reversed  by  vote  of  22  to  3, 
and  venire  de  novo  awarded. 


See  opinions  of  Chancellor  and  of  Senator  Maison,  and 
note  or  reporter,  16  Wend.  425,  426. 


STREETS  AND  HIGHWAYS.  437 


STREETS  AND  HIGHWAYS. 


The  People  ex  rel.  Hoyt  v.  The  Supervisors  of  Kings 

County,  16  Wend.  620. 

Authority  of  Supervisors  to  review  Assessment  of  Damages 
by  a  Jury  on  laying  out  Highways  in  Suffolk^  Queens^ 
and  Kings  Counties.    Mandamus. 

In  error.  A  jury  baviog  been  called  to  assess  damages  on 
the  laying  out  of  a  highway  in  Kings  county,  and  having  as^ 
sessed  the  relator's  damages  at  $1,460,  the  board  of  super- 
visors was  required  to  lay  a  tax  upon  the  town  of  Brookljrn 
according  to  the  requirements  of  the  ^'act  regulating  high- 
ways and  bridges  in  the  counties  of  Suffolk,  Queens,  and 
Kings,"  passed  23d  February,  1S30.  The  board  having  de- 
fined to  do  so,  and  proceeded  to  review  the  verdict  of  the 
jury,  an  alternative  mandamus  was  issued  directing  them  to 
impose  a  tax  to  satisfy  the  relator's  damages,  or  to  show 
cause,  &c.  Upon  a  return  to  the  writ  setting  forth  the  above 
facts,  and  relying  for  their  course  on  the  case  of  The  People 
ex  rel.  Patchin  v.  The  same  Defendants^  7  Wend.  630| 
and  on  demurrer  to  the  return ;  the  Supreme  Court  gave 
judgment  for  the  defendants  upon  the  principles,  and  for  the 
reasons  given  in  that  case.    On  writ  of  error, 

The  Court  of  Errors  reversed  the  judgment ;  holding  that 
the  supervisors  in  those  counties,  under  the  act  in  question, 
had  no  power  to  examine  into  the  principles  on  which  the  jury 
proceeded  in  making  their  assessment,  or  into  its  fairness  or 
justice.  The  Chancellor  was  of  opinion  that  the  general 
act  in  relation  to  highways  which  gives  the  supervisors 
power  to  ^'examine  into  the  principles  on  which  such  assess- 
ments are  made  and  to  increase  or  reduce  the  damages  as  in 
their  judgment  should  be  just  and  reasonable/'  (1  R.  S.  616, 
i  69,)  did  not  apply  to  those  counties,  and  that  the  difference 
in  the  phraseology  of  the  two  acts  was  designed  with  the 
express  view  to  continue  their  local  law  as  it  existed  at  and 
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bef(Mre  the  passage  of  the  act  of  23d  February,  1830,  so 
that  the  verdict  of  the  jury  should  be  final  and  conclusive, 
as  well  in  respect  to  the  tawfiy  as  the  individual  whose  land 
was  taken ;  and  that  the  supervisors  were  bound  to  allow 
the  whole  amount,  and  to  levy  a  tax  accordingly. 

All  the  members  of  the  court,  with  one  exception,  26 
being  present,  voted  to  reverse  the  judgment. 


{tjr»  The  case  of  2%«  People  ex  rel.  George  M.  Patchen 
V.  The  Supervisors  of  Kings  County ^  referred  to  above,  was 
a  case  where  the  commissioners  of  highways  of  the  town 
of  Brooklyn,  had  also  caused  the  dajnages  of  the  owners  of 
lands  taken  for  a  highway,  to  be  assessed  by  a  jury.  The 
supervisors  returned  to  the  alternative  mandamus,  that  the 
road  was  not  required  for  the  town  of  Brooklyn ;  that  two 
of  the  commissioners  were  interested  in  the  laying  out  of 
the  road,  and  that  the  damages  were  exorbitantly  high,  &c. 
On  the  motion  for  a  peremptory  mandamus. 

The  Supreme  Court  held,  that  the  supervisors  were  not 
concluded  by  the  assessment  of  a  jury  or  the  liquidation  ot 
the  commissioners,  but  might  reduce  the  amount  certified, 
and  direct  the  balance  only  to  be  collected. 

The  court  further  held  that  the  supervisors  have  no  author- 
ity to  inquire  into  the  regularity  of  the  proceedings  of 
the  commissioners,  which  can  only  be  reviewed  upon  certi- 
orari* 

This  decision  of  the  Supreme  Court  is  therefore,  as  to . 
the  question  of  reviewing  and  reducing  the  assessmenti  en- 
tirely reversed  by  the  above  case  in  the  Court  of  Errors. 
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Murray  v.  Graham  and  others,  22  Wend.  559. 

Id  Ch.  6  Paige,  623. 

Assessment  for  apening  Streets^  where  Vendor  has  bounded 
the  Lots  sold  on  one  of  the  Public  Streets  not  yet  opened  ; 
Jurisdiction  of  Chancery  to  relieve  against  improper 
Assessments,  where  Party  did  not  oppose  Confirma- 
tion. 

The  bill  in  this  case  was  jGiled  by  the  complainant  to  be 
relieved  from  an  assessment  upon  his  property  for  the  expense 
of  opening  Twelfth  Street  in  the  city  of  New  York.  The  de- 
fendant Graham  was  formerly  the  owner  of  the  lots,  and  in 
the  deeds  conveying  them  to  the  complainant  Murray,  refer- 
ence was  made  to  that  street,  not  yet  opened,  and  the  lots 
described  in  the  deeds  as  fronting  on  it.  The  corporation  of 
New  York,  who  were  also  defendants  to  the  bill,  proceeded 
shortly  after  the  purchase  to  open  the  street ;  and  the  com- 
missioners allowed  to  Graham's  trustee,  the  full  value  of  the 
land  taken  for  it,  and  the  amount  thus  allowed  to  Graham, 
was  assessed  against  Murray,  as  a  benefit  accruing  to  his 
lots  by  the  improvement.  The  complainant  objected  before 
the  commissioners,  but  suffered  the  report  to  be  confirmed 
by  the  Supreme  Court  without  appearing  to  oppose.  The 
amount  of  the  assessment  was  then  paid  to  Graham's  trus- 
tee.   The  cause  came  before 

The  Vice  Chancellor  of  the  first  circuit,  who  decreed  that 
the  legal  title  to  the  land  covered  by  the  street,  was  held  by 
Graham  subject  to  the  right  of  the  complainant  to  have  it 
opened  and  kept  open  as  a  public  street ;  and  that  his  dam- 
ages for  taking  the  land  were  merely  nominal ;  and  he  or- 
dered a  reference  to  ascertain  what  part  of  them  were  allowed 
to  Graham's  trustee  for  the  land  in  front  of  the  lots  of  com- 
plainant, and  how  much  was  assessed  upon  them ;  reserving 
all  other  questions,  &,c. 

From  this  decree  the  defendant  Graham  appealed  to  the 
Chancellor,  who  held  as  follows : 

1.  The  purchaser's  lots  being  bounded  upon  one  of  the 


440  STREETS  AND  HJOHWAY& 

public  streets  in  the  city  of  New  York,  as  laid  down  upon 
the  commissioners'  map  and  plan  of  the  city,  he  was  not 
liable  to  be  assessed  for  the  purpose  of  compensating  the 
vendor  for  the  land  taken  for  the  street  But  he  must  insist 
upon  his  right  of  exemption  before  the  commissioners,  and 
if  they  decide  against  him,  he  must  oppose  the  confirmation 
of  their  report  by  the  Supreme  Court. 

2.  That  where  he  neglects  his  remedy  in  opposing  such 
confirmation,  Chancery  has  no  jurisdiction  to  grant  him  re- 
lief. Such  errors  of  the  commissioners  upon  opening  streets 
in  the  city  of  New  York,  can  not  be  corrected  by  a  collateral 
suit  in  Chancery,  except  in  cases  where  no  adequate  relief 
could  be  had  in  the  mode  pointed  out  by  statute.  {T\irner 
V.  Williamsy  10  Wend.  139.) 

The  Chancellor  accordingly  reversed  the  Vice  Chancellor's 
decree,  and  ordered  the  bill  to  be  dismissed  but  without  costs 
as  to  C.  M.  Graham,  saying,  <<  as  he  has  possession  of  a 
large  sum  of  complainant's  which  he  is  permitted  to  retain 
on  technical  grounds  merely,  I  shall  not  charge  the  com- 
plainant with  costs  in  favor  of  the  appellant  or  his  trustee." 
The  costs  of  the  corporation  were  allowed  only,  as  upon  al- 
lowance of  a  demurrer  to  the  bill  and  no  more. 


This  case  was  taken  by  appeal,  on  the  part  of  Murray,  to 
the  Court  of  Errors,  and  the  report  of  it  there,  is  a  mere 
note  in  22  Wend.  559. 

The  reporter  says:  "This  case  will  be  found  6  Paige, 
622.  Murray  appealed  from  the  decree  of  the  Chancellor 
reversing  the  decree  of  the  Vice  Chancellor  of  the  first  cir- 
cuit, and  this  court  reversed  the  decree  of  the  Chancellor, 
and  modified  that  made  by  the  Vice  Chancellor.  Senator 
Maynard  delivered  an  opinion  for  reversal :  neither  of  the 
judges  of  the  Supreme  Court  delivered  an  opinion  or  voted 
upon  the  decision  of  the  case.  The  vote  stood,  for  reversal 
10,  for  affirmance  7. 


We  have  no  further  report  of  or  information  in  regard  to  the 
grounds  of  reversal  maintained  by  Senator  Maynard,  nor  of 
the  modifications  made  by  the  Court  of  Errors  in  the  decree 
of  the  Vice  Chancellor. 
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The  Mayor  of  Brooklyn  v.  Mbssbrole,  26  Wend. 

132-142. 

Laying  out  Streets ;  Assessment ;  Jurisdiction  of  Chan- 
cery. 

The  act  of  the  legislature  of  23d  April,  1836,  authorizing 
the  appointment  of  conunissioners  to  lay  out  streets,  avenueSi 
and  squares  in  the  city  of  Brooklyn,  conferred  upon  them 
the  exclusive  power  to  lay  out  streets^  &c.,  and  all  proceed- 
ings had  subsequently  to  the  1st  September,  1838,  by  the 
common  council  of  Brooklyn,  for  the  widening  of  a  street^ 
not  in  conformity  to  the  doings  of  the  commissioners  under 
that  act  are  void. 

Upon  a  bill  filed  by  owners  of  land  through  which  the 
road  or  street  was  thus  widened  by  the  common  council,  to 
restrain  the  corporation  from  collecting  the  assessments 
upon  the  plaintiff's  property  on  a  sale  of  the  land ;  and 
praying  the  incumbrance  should  be  declared  void,  and  the 
laws  discharged,  and  the  eommon  council  restrained  from 
further  proceeding,  &c.,  the  Vice  Chancellor  of  the  1st 
circuit  granted  the  injunction. 

On  appeal  the  Chancellor  affirmed  it ;  but 

The  Court  of  Errors  held  that  the  Court  of  Chancery 
had  no  jurisdiction  in  the  case ;  that  though  it  might  inter- 
pose to  stay  proceedings  in  certain  cases  calculated  to  cast  a 
cloud  oyer  the  title  to  real  estate,  as  diminishing  its  value^ 
and  tending  to  improper  litigation,  yet,  that  an  illegality 
in  the  proceedings  here,  such  as  confessedly  made  them 
inoperative  and  void,  afforded  no  ground  for  the  cog* 
nizance  of  a  court  of  equity,  and  that  the  Court  of  Chan- 
cery can  not  interpose  by  injunction,  where  it  has  not  juris- 
diction over  the  principal  matter,  in  the  ordinary  course  of 
its  conceded  powers ;  except  in  cases  threatening  irreparable 
injury  to  real  estate,  or  multiplicity  of  suits.  The  party 
must  resort  to  his  legal  remedy  in  such  a  case  for  redress. 

The  decrees  of  the  Vice  Chancellor  and  Chancellor,  weie 
accordingly  reversed^  by  13  to  8. 

66 
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Striker  t;.  Kelly,  2  Denio,  323. 

Ia  &  Ct  7  Hill,  9. 

Assessments  far  Opening  Streets  in  the  city  of  New  York  ; 
Sale  for  Non-payment;  Appointment  of  Commissioners 
of  Estimate^  ^e.;  Passage  of  Resolution  for  Opening 
Streets  by  the  Common  Council;  How  far  Lease  is  Evi- 
dence of  Regularity  of  Sale. 

This  was  an  action  of  covenant  brought  to  recover  a 
quarter's  rent  alleged  to  be  due  on  a  lease  executed  by  Striker 
to  the  defendant  in  1839.  The  defence  interposed  was  that 
the  greater  part  of  the  premises  were  sold  in  December,  1838, 
under  an  assessment  upon  them  for  opening  the  Ninth  Ave- 
nue, by  virtue  of  certain  resolutions  of  the  Common  Coun- 
cil ;  that  the  plaintiff  having  neglecled  to  pay  the  sum  as- 
sessed thereon,  the  corporation  in  Feb.  1840  gave  a  lease  to 
G.  L.  for  1000  years.  Evidence  was  given  tending  to  show 
that  notice  to  redeem  was  published  six  months  before  the 
giving  of  the  lease,  as  required  by  the  statute  of  1816,  and 
of  1840.    (Sess.  L.  of  1816  and  1840.) 

The  plaintiff  insisted  that  the  defence  was  invalid :  1.  That 
the  statute  authorizing  the  corporation  of  the  city  of  New 
York  to  apply  for  the  appointment  of  commissioners  of  es- 
timate and  assessment  was  void,  inasmuch  as  it  conferred 
upon  the  justices  of  the  Supreme  Court  a  distinct  and  ad- 
ditional "  office  or  public  trust"  contrary  to  the  constitution. 
2.  That  it  was  contrary  to  the  article  of  the  constitution 
which  forbids  the  "  taking  of  private  property  for  public  use, 
without  making  just  compensation."  3.  That  the  resolution 
for  opening  the  Ninth  Avenue  was  not  passed  by  ayes  and 
fioes.  4  That  there  was  no  evidence  of  any  demand  made 
by  the  collector  before  the  sale,  nor  of  any  affidavit  of  such 
demand,  as  required  by  the  act  of  April,  1816.  6.  That 
there  was  no  evidence  of  the  publication  of  the  notice  to  re- 
deem in  the  state  paper.  6.  That  the  regularity  of  the  sale 
in  other  respects  was  not  sufficiently  proved. 

The  circuit  judge  charged  against  all  these  objections  and 
the  plaintiff's  counsel  excepted.    The  jury,  by  consent  of 
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parties  found  a  verdict  for  the  plaintiff  for  $34 13  subject  to 
the  opinion  of  the  court. 

The  Supreme  Court  (Bronson,  J.  dissenting  on  several 
grounds,)  decided : 

1.  That  the  statute  authorizing  the  Supreme  Court  to  ap- 
point commissioners  of  estimate  and  assessment  and  to  order 
the  confirmation  of  their  reports,  is  not  incompatible  with 
that  part  of  the  constitution  of  the  state  which  prohibits  the 
^* justices^  of  the  court  from  holding  "any  other  office  or 
public  trust."    (Bronson,  J.  dissenting.) 

2.  That  the  power  confefred  by  it  on  the  corporation  to 
sell  real  estate  in  order  to  pay  an  assessment  for  benefit  does 
not  conflict  with  the  constitutional  provision  which  prohibits 
the  taking  of  private  property  for  public  use  without  just 
compensation. 

3.  That  in  appointing  commissioners,  and  in  confirming 
their  reports,  the  court  exercises  a  special  and  limited  autho* 
rity ;  and  the  party  seeking  Co  avail  himself  of  its  proceed- 
ings must  show  the  facts  necessary  to  confer  jurisdiction ; 
that  its  powers  in  these  respects,  though  derived  from  and 
limited  by  the  statute,  are  judicial  in  their  character ;  and 
that  for  the  purpose  of  giving  the  court  jurisdiction,  it  was 
necessary  to  prove  among  other  things  that  the  corporation 
of  New  York  had  decided  to  open  the  Ninth  Avenue,  before 
presenting  their  petition  to  the  court  for  the  appointment  of 
commissioners :  That  the  fact  was  sufficiently  established  at 
the  trial,  provided  the  resolution  was  properly  adopted  by  the 
common  council.  That  the  objection  to  it,  that  it  was  passed 
in  violation  of  the  act  of  April  7th,  1830,  without  calling  the 
ayes  and  noes^  was  not  valid,  as  that  provision  should  be 
construed  as  directory  merely ;  and  the  form  and  manner 
of  the  passage  of  the  resolution  were  not  essential. 

Bronson,  J.  dissented  strongly  from  this  decision. 

4.  That  the  rule  that  a  party  claiming  title  under  a  sale 
by  authority  of  a  municipal  corporation  for  taxes  or  assess- 
ments must  show  all  the  facts  necessary  to  prove  the  sale  le- 
gal and  Tegular,  had  been  modified  by  the  act  of  1816,  the 
lease  being  declared  conclusive  evidence  of  the  regularity  of 
the  sale;  and  that  such  lease  is  evidence  not  only  that  the 
corporation  duly  advertised,  &c.,  but  that  the  collector  had 


444  SniEBTS  AND  HIGHWAYS. 

pmvionsly  demanded  payment  of  the  assessment,  and  made 
the  affidairit  required  by  the  statute.  (Bionsoni  J.  dissented 
also  from  this  part  of  the  decision.) 

The  court  held,  however,  that  the  lease  is  no  evidence  of 
the  due  publication  of  the  notice  to  redeem. 


Beardsley,  J.,  who  delivered  the  opinion  of  the  majority, 
makes  use  of  the  following  observations  upon  the  objection 
that  by  the  proceedings  in  this  case,  private  property  would 
be  taken  for  pliblic  use,  without  makiog  just  compensation. 
We  give  them  at  large,  as  we  propose  to  notice  the  question 
hereafter,  in  cdnnection  with  the  two  authorities  he  has  cited 
in  support  of  his  views.    He  says : 

<<  It  was  objected  that  by  these  proceedings,  private  pro* 
perty  would  be  taken  for  public  use,  without  making  jusi 
compensation,  which  is  forbidden  by  the  constitution.  (Art. 
7,  §  7.)  But  no  property  belonging  to  the  plaintiff  was  taken 
diioctly  for  the  use  of  the  public.  This  land  does  not  even 
adjoin  the  avenue  to  be  opened.  Upon  the  assumption  that 
the  opening  of  this  avenue  would  enhance  the  vtUue  of  his 
property^  a  charge  was  imposed  upon  it  to  pay  a  part  of  the 
expenses  thus  incurred.  This  was  local  taxation  for  a  heat 
purpose^  and  falls  unthin  the  legitimate  exercise  of  the  tax- 
ing  power.  {Livingston  v.  The  Mayor j  ^c.  of  New  York^ 
8  Wend.  101.  Beekman  v.  The  Saratoga  tf  Schenectady 
R.  R.  Co.y  3  Paige,  45.)  In  towns,  individuals  are  taxed  to 
make  and  repair  the  town  highways,  and  in  cities  to  grade 
and  pave  streets.  Each  town  has  its  local  tax  for  town  ex- 
penses, as  has  also  each  county  to  meet  county  charges. 
These  are  all  modifications  of  the  taxing  power^  and  quite 
as  obnoxious  to  the  constitutional  objection  raised,  as  is  the 
assessment  of  lands  benefitted  by  the  opening  of  a  street,  to 
meet  the  charge  of  such  an  improvement."    p.  23^  24* 

The  Supreme  Court  having  given  judgment  for  the  de> 
fendant,  the  plaintiff  brought  his  writ  of  error  to  this  court. 

The  Court  of  Errors  reversed  the  judgment  of  the  Su- 
preme Court  Porter,  senator ;  Gardiner,  president ;  senators 
Lester  and  Lott,  delivered  written  opinions  in  favor  of  re- 
vcfTsal. 
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PMer,  senator,  held  that  Ihe  statates  which  confer  upon 
die  judges  of  the  Supreme  Court  the  powers  in  question  give 
ihem  another  '<  office  or  public  trusts  tiiian  that  of  judges  of 
that  court ;  and  in  this  respect  Tiolated  the  constitution  and 
was  void.  He  held  also  that  the  act,  being  "  in  derogation 
of  the  common  law  right  of  the  owner,  and  to  be  construed 
atricdy,  no  sale  could  take  place  until  the  afidamt  of  the  col- 
lector had  been  made.  The  affidavit  is  made  as  necessary 
as  the  assessment.  The  statute  has  made  it  a  condition  upon 
which  the  corporation  may  proceed  to  sell ;  and  the  courts 
have  no  power  to  dispense  with  it  It  is  no  answer  that  the 
act  has  declared  that  the  lease  shall  be  conclusive  evidence 
that  the  sale  was  regular.  It  is  not  the  regularity  of  the  pro- 
ceedings at  the  sale  or  immediately  connected  with  the  act 
of  sellings  that  is  sought  to  be  impeached.  The  foundation 
of  the  right  to  sell  at  all,  however  regular  the  sale,  has  not 
been  shown  by  the  proof 

With  this  latter  view  the  president  and  senators  above 
named  concurred ;  though  dissenting  from  the  first  ground. 
The  judgment  of  the  Supreme  Court  was  acccndingly  re- 
versed— 16  to  1. 

The  following  resolution  was  then  proposed  and  adopted. 

"  Resolved^  That  the  making  of  the  affidavit  by  the  collect- 
or as  required  by  the  act  of  12th  April,  1816,  for  the  more 
effectual  collection  of  taxes  and  assessments  in  the  city  ot 
New  York,  is  an  essential  part  of  the  power  to  sell  for  aa- 
aessments  or  taxes  under  the  provisions  of  that  act ;  and  that 
the  lease  given  by  the  corporation  is  not  evidence  that  such 
an  affidavit  has  been  made  so  as  to  support  the  sale,  without 
proof  of  the  making  of  such  affidavit  before  the  premises 
were  advertised  for  sale.^ 

On  the  question  oi  adopting  this  resolution  all  the  mem- 
bers of  the  court  present  (14)  voted  in  the  affirmative,  and  it 
was  accordingly  adopted  as  the  ground  of  reversing  the  judg- 
ment of  the  court  below. 


it/"  The  principle  embodied  in  this  resolution  seems  so 
^lear  and  unquestionable  that  it  is  difficult  to  conceive  how 
it  should  ever  have  been  successfully  contested  in  the  Su-. 
preme  Court    The  case  of  Jackeon  ex  d.  Clark  v.  Morse. 


446  BTREfiTS  AND  HIGHWAYS. 

18  J.  R.  441,  is  founded  on  the  same  general  principles,  both 
as  to  the  authority  of  the  comptroller  to  sell  for  taxes,  and 
the  evidence  of  the  fact  authorizing  the  sale. 

With  respect  to  the  other  ground  of  reversal  urged  by  Mr. 
Senator  Porter,  and  on  which  Mr.  Justice  Bronson  had  dis- 
sented from  the  majority  of  the  Supreme  Court,  viz :  that  the 
authority  conferred  on  the  judges  of  that  court  was  incom- 
patible with  the  constitution,  as  conferring  a  distinct  '<  office 
or  public  trust,"  it  is  not  our  design  to  enter  into  any  discus- 
sion. Whether  incompatible  with  that  clause  of  the  consti- 
tution or  not,  there  can  be  no  doubt  that  it  is  wholly  incom- 
patible with  every  thing  like  a  judicial  proceeding,  as  under- 
stood in  a  legal  sense.  On  grounds  of  expediency,  it  is  very 
doubtful  if  the  powers  exercised  by  them,  could  be  vested  in 
any  depository  less  fitted  to  act  as  street  commissioners  in  ad- 
justing the  claims  and  regulating  the  assessments  for  open- 
ing and  widening  streets  in  the  city  of  New  York.  The 
consequence  has  been  what  might  naturally  have  been  ex- 
pected ;  that  cases  of  the  grossest  abuse,  of  the  most  cniei 
individual  hardship  and  oppression  have  gone  unredressed 
and  virtually  unheard.  But  that  is  a  subject  as  foreign  to 
the  constitutional  powers  of  the  court  as  to  the  other  ground 
of  reversal. 

There  is,  however,  another  constitutional  objection  raised 
in  the  case  of  Striker  v.  Kelly,  in  the  Supreme  Court,  upon 
which  the  Court  of  Errors  did  not  pass,  but  which  was  ad- 
judicated upon  and  briefly  discussed  in  the  opinion  of  Mr. 
Justice  Beardsley.  (See  the  extract  from  his  opinion,  ante, 
p.  444.)  It  was  objected  in  that  court  that  this  '<  assessment 
for  benefit"  was  contrary  to  that  provision  of  the  constitution 
of  1821,  which  declared  that  "  private  property  shall  not  be 
taken  for  public  use  without  just  compensation."  In  the  ex- 
amination the  learned  judge  bestows  upon  this  question,  there 
are  three  propositions,  rather  assumed  than  discussed,  which 
require  to  be  carefully  considered  in  arriving  at  a  correct  con- 
clusion. He  says  then :  1.  That  by  the  assessment  on  the 
land  of  the  plaintiff  for  the  benefit  to  be  derived  from  open- 
ing the  avenue,  no  property  belonging  to  the  plaintiff  was 
taken  for  the  use  of  the  public.  2.  That  the  charge  thus  im- 
posed upon  his  land  was  on  the  assumption  that  the  opening 
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of  this  avenue  vould  enhance  the  value  of  his  property,  and, 
3.  That  this  was  a  local  taxation  for  a  local  purpose  and 
falls  within  the  legitimate  exercise  of  the  taxing  power." 

Before  treating  of  these  in  detail,  a  glance  at  the  nature 
and  extent  of  this  power  of  taking  private  property  for  pub- 
lic use  will  be  useful,  as  it  is  established  by  the  public  law 
of  civilized  nations ;  with  the  limits  the  publicists  and  jurists 
assign  to  it.  Those  are  a  part  of  the  law  of  our  land,  para- 
mount to  all  written  state  or  national  constitutions.  The 
power  is  derived  solely  from  the  right  of  eminent  domain^ 
residing  in  the  society  or  sovereign,  or  that  portion  of  the 
government  exercising  supreme  authority. 

The  right  of  eminent  domain  is  thus  defined  by  Yattel : 
"  The  right  which  belongs  to  the  society  or  the  sovereign  of 
disposing,  in  case  of  necessity  and  for  the  public  safety,  of  all 
the  wealth  contained  in  the  state,  is  called  the  eminent  do' 
main:'  2  Yattel,  b.  1,  ch.  20,  §  244.  He  adds  a  qualifica- 
tion to  this  right,  which  has  been  adopted  as  a  principle  by 
all  civilized  nations.  <<  When,  in  a  case  of  necessity  the  so- 
ciety or  the  sovereign  disposes  of  the  possessions  of  a  con^ 
munity  or  an  individual,  the  alienation  will  be  valid.  But 
justice  requires  that  this  community  or  this  individual  be  in- 
demnified at  the  public  charge  ;  and,  if  the  treasury  is  not 
able  to  bear  the  expense,  all  the  citizens  are  obliged  to  con- 
tribute to  it ;  for  the  burdens  of  the  state  ought  to  be  sup- 
ported equally  or  in  a  just  proportion.  The  same  rules  are 
applicable  to  this  case  as  to  the  loss  of  merchandize  thrown 
overboard  to  save  the  vessel."    Id. 

These  are  great  principles  of  right  which  lay  at  the  foun- 
dation of  civil  liberty.    They  are  a  part  of  that  imprescrip- 
tible, absolute  right  of  property  which  is,  as  Sir  William 
Blackstone  says, ''  probably  founded  in  nature ;"  at  all  events 
founded  in  reason,  and  without  which  civilization  and  public 
tranquillity  could  never  be  preserved.    <<  So  great  moreover,'' 
says  Sir  William,  "  is  the  regard  of  the  law  for  private  pro- 
perty, that  it  will  not  authorize  the  least  violation  of  it :  no, 
.  not  even  for  the  general  good.    If  a  new  road,  for  instance, 
were  to  be  made  through  the  grounds  of  a  private  person,  it 
.  might,  perhaps,  be  extensively  beneficial  to  the  public :  but 
.  the  law;  permits  no  man  or  set  of  men  to  do  this  without  con- 
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Mkt  of  the  owner  of  the  land ;  it  wonld  be  dangerous  to  al- 
low any  priirate  man,  or  ei^en  any  public  tribunal  to  be  the 
judge  cf  this  common  good  and  to  decide  whether  it  be  ex* 
pedient  or  no.  In  this  and  similar  cases,  the  legislature  alone 
can  and  indeed  frequently  does  mterpose  and  compel  the  in^ 
diiidual  to  acquiesce.  But  how  does  it  interpose  and  com- 
pel ?  Not  by  absolutely  stripping  the  subject  of  his  property 
in  an  arbitrary  manner,  but  by  giving  him  a  full  indemnifica^ 
tion  and  equivalent  for  the  injury  thereby  sustained.  The 
public  is  now  considered  as  an  individual  treating  with  an 
individual  for  an  exchange.  All  that  the  legislature  does  is 
to  oblige  the  owner  to  alienate  for  a  reasonable  price ;  and 
even  this  is  an  exertion  of  power  which  the  legislature  in- 
dulges with  caution,  and  which  nothing  but  the  legislature 
can  perform."    (1  Bl.  Com.  p.  139.) 

Trite  and  elementary  as  these  principles  are,  with  regard 
to  taking  private  property  for  public  use,  and  the  duty  of  the 
public  for  whose  use  it  is  taken,  to  make  just  compensation ; 
professedly,  as  they  are  wont  to  be  assented  to  in  all  our  halls 
of  legislation  and  tribunals  of  justice,  they  have  been  more 
than  once  lost  sight  of  in  both.  It  is  a  terrible  prerogative 
when  delegated  in  the  most  careful  and  guarded  terms  and 
exercised  in  the  tenderest  and  most  delicate  manner,  that  of 
taking  private  property  at  will  for  a  real  public  improvement. 
But  when  conjoined  to  that,  speculative,  fanciful,  and  often 
positively  injurious  miscalled  improvements  are  projected 
and  their  public  responsible  projectors,  for  instance,  the  com- 
mon council  of  the  city  of  New  York,  are  armed  by  the  leg- 
islature with  a  power  to  take  the  land  of  one  or  more  indi- 
viduals for  opening  and  widening  streets,  and  to  take  the 
money  of  other  individuals  who  are  unfortunate  enough  to 
have  other  lands  in  the  vicinity,  to  make  compensation ;  it 
becomes  alarming ;  it  should  be  challenged  and  scrutinized 
closely  indeed,  before  it  is  allowed  to  gather  more  strength 
from  use  and  prescription. 

In  the  case  of  Rogers  v.  Bradshatv^  20  J.  R.  p.  106, 106, 
(ante  p.  101)  Ch.  J.  Spencer  well  expresses  the  general  prin- 
ciple upon  this  subject  of  taking  private  property  for  public 
use.  <<  The  fifth  article  of  the  amendments  to  the  constitu- 
tion of  the  United  States  forbids  the  taking  of  private  pro- 
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perty  for  public  use  without  just  compensation.  The  same 
inhibition  to  the  power  of  the  legislature  is  contained  in  the 
late  amendments  to  the  constitution  of  this  slate  in  1821.  I 
do  not  rely  on  either  as  having  a  binding  constitutional  force 
upon  the  act  under  consideration.  The  former  related  to  the 
powers  of  the  national  government,  and  was  intended  as  a 
restraint  on  that  government ;  and  the  latter  is  not  yet  ope- 
rative. But  they  are  both  declaratory  of  a  great  and  funda^ 
mental  principle  of  government ;  and  any  law  violating  that 
principle  must  be  deemed  a  nullity,  as  it  is  against  natural 
right  and  justice.  This  all  important  and  essential  principle 
was  somewhat  illustrated  in  the  case  of  The  People  v.  Plati.^ 
(17  J.  R.  215.) 

These  were  the  principles  asserted  and  vindicated  by  the  de- 
cision in  Bradskaw  v.  Rogers.  They  were  not  controverted 
in  the  Court  of  Errors,  although  that  court  reversed  the  deci* 
sion  on  other  grounds.  {Ante  101.)  We  may  thus  see  at  every 
step,  that  both  in  England  and  this  country,  the  exercise  of  the 
right  of  eminent  domain,  has  been  jealously  watched ;  limits 
have  been  assigned,  and  conditions  imposed,  sufficient,  if  duly 
respected,  to  guard  against  abuse  and  oppression.  The 
rights  of  private  property  are  now  shielded  from  the  en« 
croachments  of  this  sovereign  prerogative,  by  three  constitu* 
tional  guaranties : 

^  1.  That  the  sovereign  or  society  taking  private  property 
for  any  public  use,  shall  make  the  owner  just  compensa* 
tion. 

2.  That  the  compensation  shall  be  made  a  charge  upon 
the  public,  for  whose  use  it  is  taken ;  or  as  Yattel  expresses 
it,  "  that  the  same  rules  shall  be  applied  to  this  case,  as  to 
the  loss  of  merchandize  thrown  overboard  to  save  the  ves- 
sel." 

3.  That  the  public  shall  not  impose  upon  other  individu- 
als this  charge  of  indemnification,  which  properly  belongs  to 
the  whole  community  for  whose  immediate  use  or  on  whose 
direct  demand  the  property  is  taken. 

Does  the  opinion  then  of  Mr.  Justice  Beardsley  on  this 
constitutional  objection  keep  these  principles  steadily  iu  view  7 
For,  if  each  of  them  is  not  equally  respected,  in  the  prac- 
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tical  exercise  of  this  power,  no  one  of  them  retoms  it# 
value. 

And  first,  is  it  true  as  he  affirms,  that  by  this  charge  on< 
the  land  of  the  plaintiff  in  Striker  v.  KeUffj  ^^  no  property 
of  the  plaintiff  was  taken  for  the  use  of  the  public  T  If  by 
property  the  learned  judge  means  that  no  land  was  taken, 
then  he  certainly  establishes  the  proposition  ;  for  the  Very 
next  sentence  states  that  the  plaintiff's  land  does  not  even 
adjoin  the  avenue  to  be  opened.  But  is  not  assessing  upon 
an  individual  a  round  sum  of  money  to  pay  for  the  land  ta- 
ken for  the  public  use,  upon  some  idea  that  he  is  of  all 
others  of  the  public  to  be  specially  benefitted  by  the  public 
use  to  which  it  is  to  be  applied,  is  not  this  taking  his  proper- 
ty ?  Whether  you  take  my  land  for  a  public  road,  or  take 
that  of  my  neighbor,  and  assess  his  whole  damages  on  my 
land,  because  the  road  may  be  an  incidental  benefit  to  mine, 
in  either  case  you  take  my  property  for  the  public  use. 

If  the  state  requires  certain  land  for  a  canalj  or  a  county 
requires  land  for  a  court-house,  and  the  owners  refuse  to  sell 
at  a  reasonable  rate,  the  sovereign  power  has  the  right  to 
appropriate  the  land  to  the  public  use  it  is  required  for ;  but 
it  has  never  yet  said  in  either  case,  to  owners  of  adjoining 
property,  however  much  it  may  be  enhanced,  "  you  who  are 
individually  benefitted,  must,  as  individuals,  pay  for  the  pub- 
lic." Is  it  the  private  benefit  or  the  public  good  which  this 
interference  with  the  right  of  private  property  is  intended  to 
promote  t  Assuredly  the  public  benefit  is  the  only  motive 
and  ground  which  can  justify  it.  No  private  benefit  alone 
can  afford  the  slightest  pretext  for  making  a  public  way  over 
the  lands  of  an  individual.  The  mode  of  obtaining  a  pri- 
vate right  of  way  provided  for  by  our  statutes,  and  now  by 
our  constitution,  where  a  necessity  exists  for  one,  fully  recog- 
nizes and  respects  this  principle.  Is  there  any  principle  of 
public  or  municipal  law,  that  authorizes  the  taking  of  land 
from  one  individual  for  public  use,  and  taking  the  money  of 
another  individual  or  of  several  individuals,  to  pay  the  debt 
of  the  public  for  the  land  so  taken  ?  Is  this  anything  more 
or  less  than  saying,  "  We  may  not  take  A.'s  land  for  public  use 
without  compensation ;  but  we  may  make  B.  and  C,  his 
nearest  neighbors,  pay  him  that  compensation  ?"     Would  the 
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l^roperty  of  B.  and  C.  be  any  less  taken  for  public  use,  than 
that  of  A.  Iiimself  ?  Is  the  assumption  of  Mr.  Justice 
•Beardsley,  then,  that  ^^  no  property  of  the  plaintiff  was  taken 
for  the  public  use,"  to  be  sustained  upon  principle?  The 
property  of  every  man  who  pays  a  tax  to  the  public,  is  so 
much  devoted  to,  and  taken  for  the  public  use.  But  those 
taxes  are  general  and  not  special  forced  contributions.  And 
does  not  this  constitute  the  sole  distinction  between  taxation, 
and  that  taking  of  private  property  for  public  use,  provided  for 
in  the  constitution?  If  an  individual  is  assessed  for  what 
the  public  ought  to  pay  out  of  the  common  treasury  provided 
by  equal  public  taxes,  is  not  the  amount  of  his  assessment, 
though  it  may,  in  the  progress  of  a  generation  or  two,  be 
returned  to  him  or  his  heirs,  twenty  fold,  a  charge  imposed 
unjustly  and  against  the  spirit  of  the  constitutional  provi- 
sion ?  Is  it  not  paying  a  debt  contracted  by  and  for  the 
public  with  the  money  of  an  individual  ? 

To  these  questions,  it  is  confidently  believed  that  no  jurist 
would  hesitate  to  give  a  prompt  affirmative,  while  the  case 
was  confined  to  taking  the  property  of  one  individual  for 
public  use,  and  compelling  another  individual  to  make  the 
compensation.  It  would  then  be  pronounced  a  clear  inva- 
sion of  the  right  of  private  property ;  a  gross  violation  of  the 
letter  and  spirit  of  the  constitution.  In  the  ca^e  here  put 
the  conclusion  is  irresistible ;  there  is  no  room  for  fallacy. 

Then,  is  the  principle  of  these  assessments  for  benefit^ 
any  the  less  an  infraction  of  the  constitutionstl  provision, 
because  the  contribution  is  levied  upon  twenty  or  one  hun<i> 
dred  owners  of  real  estate,  than  if  levied  upon  one,  two  or 
three?  The  actual  oppressiveness  is  diluted,  it  is  true,  as 
the  assessment  is  diffused  over  a  larger  surface ;  but  the 
taint  of  unconstitutionality  remains  as  long  as  the  principle 
is  to  be  traced ;  as  long  as  individuals  are  made  to  pay  what 
the  public  ought.  When  we  say  the  publicj  we  mean  the 
organized  municipal  public^  whether  called  by  the  name  of 
town,  county,  city  or  state,  for  whose  use  it  is  taken.  To 
single  out  certain  individuals  as  specially  chargeable  with 
giving  the  public  a  street,  which  all  the  world  has  an  equal 
right  to  travel,  and  where  many,  in  fact,  no  doubt,  do  travel 
much  oftener  than  those  who  are  so  assessed,  was  a  bold 
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Stroke  at  private  property  in  those  ^ho  framed  oar  laws  fat 
opening  streets.  For  to  what  possible  pnblic  use  can  land  be 
applied,  which  gives  to  the  whole  public,  so  full,  so  perfect  aiu 
equal  right  and  enjoyment  as  a  public  street  or  road  1  Then 
should  not  all  who  thus  enjoy,  contribute  to  compensate  tbs 
owner  ?  And  is  there,  can  there  be,  any  other  equal  mode 
of  levying  that  contribution  from  all,  than  by  the  general 
system  of  taxation  adopted  in  all  other  cases  ?  It  is  this 
public  use  of  the  property  which  creates  the  obligation  on 
the  part  of  the  public  to  pay  for  it.  But  no  individual  bene- 
fit to  be  derived  from  opening  a  street,  by  owners  who  hap^- 
pen  to  have  lands  near  it,  belongs  of  right  to  the  public^ 
That  is  as  much  the  private  property  of  the  owner,  if  it 
really  does  accrue,  as  his  lands  themselves.  For  the  benefit 
he  derives  trom  opening  or  widening  a  street,  he  ought  to 
contribute  as  one  of  the  public,  in  the  shape  of  his  portion 
of  the  general  tax  imposed  for  the  purpose  and  no  more : 
Unless,  indeed,  the  special  charge  assessed  upon  his  land 
for  "  benefit  and  advantage,"  as  it  is  called,  can  be  sustained 
as  falling  within  the  range  of  what  Mr.  Justice  Beardsley 
calls  "  a  local  taxation  for  local  purposes,"  (p.  24.  Ante  p. 
231.)    He  says: 

"This  was  local  taxation  for  a  local  purpose,  and  falls 
within  the  legitimate  exercise  of  the  taxing  power."  {Liv- 
ingston V.  The  Mayor  (J-c,  of  New  York,  8  Wend.  101. 
Beekman  v.  The  Saratoga  and  Schenectady  Rail  Road 
Co.,  3  Paige,  45.)  In  towns,  individuals  are  taxed  to  make 
and  repair  the  town  highways,  and  in  cities,  to  grade  and 
pave  streets.  *<  Each  town  has  its  local  tax  for  town  expen- 
ses, as  has  each  county  to  meet  county  charges.  These  are 
all  modifications  of  the  laxing  power,  and  quite  as  obnox- 
ious to  the  constitutional  objection  raised,  as  is  the  assess- 
ment of  lands  benefitted  by  the  opening  of  a  street,  to  meet 
the  charge  of  such  an  improvement." 

Now,  what  possible  point  of  resemblance  was  floating 
in  the  learned  judge's  mind,  between  these  arbitrary  assess- 
ments on  the  land  of  a  few  individuals,  for  benefit  that  may 
or  may  not  be  realized ;  and  the  regularly  assessed,  legal, 
general  taxation  of  a  town  or  county,  it  is  impossible  to  con- 
jecture.   Is  there  any,  the  slightest  respect,  in  which  the 
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cases  are  alike?  The  expense  of  opening  new  roads  in 
towns,  is  borne  by  all  the  taxable  inhabitants  of  the  town ; 
.it  is  raised  by  the  same  system  of  general,  equal  taxation,  as 
all  other  sums  for  the  town  expenses.  Nobody  ever  heard 
of  commissioners  of  highways  in  towns  on  opening  a  road, 
assessing  any  particular  land  owners  for  special  btneJU ! 
The  statute  does  not  give  them  the  power,  and  if  it  did,  such 
a  "  modification  of  the  taxing  power,"  would  be  as  obnoxious 
to  the  constitutional  objection,  as  the  arbitrary  special  assess- 
ment for  benefit,  in  the  city  of  New  York.  There  is  there- 
fore no  more  countenance  or  support  to  be  derived  from  the 
fact,  that  towns  are  empowered  to  lay  a  general  tax  for  town 
purposes,  than  from  the  fact  that  the  state  also  imposes 
general  state  taxes  for  state  purposes. 

How  then,  can  this  proposition  be  sustained,  that  it  is  lo- 
cal taxation  for  a  local  purpose  ?  That  it  is  entitled  to  be 
called  a  tax  in  any  legal  sense  of  the  term  ?  Not  only  upon 
principle,  but  upon  authority  also,  is  it  impossible  to  bring 
those  assessments  within  any  definition  or  idea  of  a  tax. 
This  point  was  expressly  adjudicated  in  The  Matter  of  the 
Corporation  of  New  York,  in  re  improvitig  Nassau  Sireetj 
11  J.  R.  77.  The  church  Du  St.  Esprit,  in  Pine  Street; 
the  Presbyterian  church  in  Wall  street;  and  the  Scotch 
church  in  Cedar  street4iad  been  assessed  for  the  widening 
of  Nassau  street:  the  first,  $1273;  the  second,  $1981,  and 
the  third,  $410.  The  churches  opposed  the  confirmation  of 
the  report  on  the  ground  that  they  were  exempted  from  such 
assessment  under  the  statute  provision  that  <<  no  church  or 
place  of  public  worship  should  be  taxed  by  any  law  of  this 
state."  But  the  court  held  that  their  claim  to  total  exemp- 
tion was  not  well  founded ;  that  the  statute  referred  only  to 
general  and  public  taxes,  to  be  assessed  and  collected  for  the 
benefit  of  the  town,  country,  or  state  at  large.  The  court 
say :  <<  The  word  taxes,  means  burdens,  charges,  or  impo- 
sitions, put  or  set  upon  property  for  public  uses:  and  this  is 
the  definition  Lord  Coke  gives  of  the  word  "talliage,''^  (2 
Inst.  632.)  and  Lord  Holt  in  Carth.  438,  gives  the  same  de- 
finition in  substance  of  the  word  tax.  But  to  pay  for  the 
opening  of  a  street  in  a  ratio  to  the  benefit  and  advantage 
derived,  is  no  burden.    And  they  cited  the  maxim :  <^  qui 
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aentit  commodum  sentire  debet  et  onus.  The  maxim  is  an 
ancient  and  a  goodly  one ;  but  if  the  learned  and  able  judges 
who  cited  it  had  stopped  to  enquire  for  an  instant,  whose  was 
the  commodum^  they  would  have  found  that  the  onus  legally 
belonged  in  a  very  different  quarter.  The  court  did  not  ad- 
vert to  the  use  which  the  public  have  of  the  land  taken  for 
a  street,  and  that  the  corporators  of  these  churches  had  no 
more  right  to  the  enjoyment  of  the  easement,  or,  in  other 
words,  the  commodum,  than  any  other  portion  of  the  public. 
The  public  benefit  is  entirely  lost  sight  of  in  this  arbitrary 
system  of  assessing  benefit  upon  individuals.  It  was  a  cun- 
ning as  well  as  a  bold  system  of  appropriating  private  pro- 
perty to  the  public  use,  when  it  was  first  established.  As  the 
late  Mr.  Van  Tech  ten,  in  his  argument  in  Beekman  v.  The 
Saratoga  and  Schenectady  R.  R.  Co,,  3  Paige  61,  expressed 
it :  "  In  1807,  this  great  system  of  embellishing  the  city  of 
New  York  was  first  invented.^  But  bold  as  it  was  in  its  first 
invention,  its  practical  administration  since  has  been  yet 
more  reckless ;  the  levity,  and  wantonness,  and  abuses  in 
its  execution  have  been  the  natural  and  inevitable  conse- 
quences of  the  utter  disregard  of  the  constitutional  rights  of 
private  property  in  its  origin.  These  so  called  "  improve- 
ments,^^ have,  in  almost  every  case,  been  wholly  effected  by 
heavy  assessments  on  individuals  to  pay  for  what  the  public 
enjoys.  In  many  instances,  they  have  been  a  series  of  ex- 
periments to  raise  the  speculative  price  of  unimproved  lots : 
in  others,  to  answer  some  private  purpose,  of  even  more 
questionable  character.  But  we  cited  the  case  from  11  J.  R., 
only  for  the  purpose  of  showing  that  these  assessments  for 
benefit  cannot  be  sustained  as  a  tax  in  any  sense  of  the  word. 
The  Supreme  Court,  on  the  contrary,  very  frankly  -put  it 
upon  the  express  ground,  that  the  public  have  a  right  to  re- 
lieve themselves  from  paying  for  a  street  or  road,  by  appro- 
priating to  themselves  all  the  incidental  benefit  and  advan- 
tage which  a  few  individuals  may  possibly  derive  from  its 
opening.  In  other  words,  putting  those  few  persons  into 
their  own  place  and  compelling  them  to  bear  all  the  burden 
which  by  the  constitution  is  imposed  upon  themselves. 

Now,  if  this  system  cannot  be  sustained  as  a  tax  for  a  lo- 
cal purpose,  is  there  any  other  power  to  be  found  in  the  cases 
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dted  by  Mr.  Justice  Beardsley,  in  virtue  of  which  it  may  be 
upheld  ?  The  case  of  Livingston  v.  The  Mayor,  ^c>  of 
N.  Y.,  was  that  of  aa  owner  who,  for  several  years  had  been 
selling  lots  bounded  on  a  street  laid  out  in  the  plan  of  the 
city,  but  not  actually  opened,  as  in  the  case  of  Graham  v. 
Murray,  (ante  p.  439.)  The  street  being  opened,  and  his 
damages  havinf^  been  assessed  at  a  mere  nomimd  sum,  he 
now  opposed  the  confirmation  of  the  report.  Several  ques* 
tions  were  made  in  the  case  ;  but  the  only  one  material  to 
our  present  purpose,  was  the  ground  insisted  on  by  the  owner 
that  the  increased  value  of  adjacent  property  belonging  to 
him  could  not  be  set  off  against  the  property  actually  taken. 
The  Chancellor  discusses  this  objection  in  the  following 
paragraph : 

"  It  is  not  denied  that  the  legislature  have  the  power  to  au- 
thorize the  taking  of  private  property  for  the  purpose  of  pub- 
lic streets,  upon  making  just  compensation  to  the  owners : 
but  the  plaintiffs  counsel  insist  that  the  increased  value  of 
adjacent  property  belonging  to  the  same  individual  cannot  be 
set  off' against  the  loss  or  damage  sustained  by  him  in  tak- 
ing his  property  for  a  street,  and  be  considered  as  a  just  com- 
pensation for  the  property  so  taken.  The  owner  of  the  pro- 
perty taken  is  entitled  to  a  full  compensation  for  the  damage 
he  sustains  thereby,  but  if  the  taking  of  his  property  for  the 

Eublic  improvement  is  a  benefit  rather  than  an  injur7  to  him, 
e  certainly  has  no  equitable  claim  to  damages.  Besides,  it 
is  a  well  settled  principle,  that  where  any  particular  county, 
district,  or  neighborhood  is  exclusively  benefitted  by  a  ptUh 
lie  improvement,  the  inhabitants  of  that  district  may  be  taxed 
for  the  whole  expenses  of  the  improvement,  and  in  propor- 
tion to  the  supposed  benefit  to  each.  In  this  case,  if  the 
whole  value  ot  the  property  taken  for  a  street  in  the  city  of 
New  York  is  allowed  to  the  individual  owner,  the  proprie- 
tors of  the  adjacent  lots  must  be  assessed  for  the  purpose  of 
paying  that  amount,  and  if  the  individual  whose  property  is 
taken,  is  the  owner  of  a  lot  adjacent,  that  lot  must  be  as- 
sessed rateably  with  the  others.  It  therefore  makes  no  dif- 
ference whether  he  is  allowed  the  whole  value  of  the  pro- 
perty taken  in  the  first  instance,  and  is  assessed  for  his  por- 
tion of  the  damage  I  or  whether  the  one  sum  is  off-set 
against  the  other  in  the  first  place,  and  the  balance  only  is 
allowed." 
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"  Assessed  for  bis  portion  of  the  damage  P'    Caa  any- 
thing shoMT  the  absurdity  and  the  enormity  of  the  whole 
system  more  strongly  than  this  ?    The  party  is  to  be  assessed 
for  his  portion  of  ike  damages  sustained  by  himself^  in  ta-> 
king  his  land  for  the  public  use !    To  pay  the  owner  for  his 
land,  you  charge  all  the  land  he  owns,  in  the  *<  neighbor- 
hood," as  the  Chancellor  expresses  it,  with  the  damages  he 
has  sustained !    Is  this  making  just  compensation  ?    What, 
again  and  again  we  ask,  has  the  public  that  takes  the  land 
for  a  street,  to  do  with  the  "  benefit,"  that  individuals  may 
incidentally  derive  from  it,  by  means  of  other  property? 
But,  says  the  Chancellor,  <<  if  the  taking  of  his  property  for 
the  public  improvement  is  a  benefit  rather  than  an  injury  to 
him,  he  certainly  has  no  equitable  claim  to  damages."    In- 
deed!     Then  the   equitable  consequence  is,   that  if  the 
owner's  benefit,  greatly  exceeds  the  land  taken,  he  has 
no  equitable  claim  to  such  excess  of  benefit ;  and  it  belongs 
equitably  to  the  public,  which  has  done  him  the  favor  of  ta- 
kmg  his  property  !    For,  the  same  reasoning  which  would 
establish  the  right  of  the  public  to  any  part,  would  give 
them  a  full  equitable  claim  to  the  whole,  and  he  ought  to 
refund  to  the  public.    Thus,  an  owner  who  had  lost  five 
lots  'worth  $5,000,  by  being  taken  for  a  street,  if  he  happened 
to  own  fifty  others  adjacent,  may  be,  and  sometimes  actually 
has  been  assessed  $10,000  for  benefit,  and  thus  compelled  to 
pay  $5,000  for  the  privilege  of  having  his  five  lots  taken 
and  occupied  by  the  public.    The  public,  the  only  occupant, 
goes  entirely  scot-free,  and  makes  him  not  the  slightest  com- 
pensation for  its  perpetual  enjoyment  of  his  land ! 

Thus  far  the  Chancellor's  opinion  in  the  case  of  Living- 
ston, is  but  a  repetition  of  the  idea  of  the  Supreme  Court, 
in  11  John.  77 ;  that  ^^qui  seniit  commodumy  sentire  debet 
et  onus :"  but  the  ''  commoduwl^  of  the  public  in  the  use  of 
the  street,  seems  to  have  no  more  occurred  to  him,  than  to 
the  Supreme  Court 

But  there  is  a  fallacy  in  the  very  statement  of  the  question, 
by  the  Chancellor,  which  must  not  be  allowed  to  pass  with- 
out exposition. 

He  says :  ''  The  owner  of  the  property  taken  is  entitled 
to  a  full  compensation  for  the  damages  he  sustains  thereby ; 
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• 

but  if  a  benefit  ratber  than  an  injary  accrues  to  him,  he  cer- 
tainly has  no  claim  to  damages."    This  is  not  the  language 
nor  the  spirit  of  the  constitutional  provision.    That  ordains 
that  you  shall  pay  for  the  property  t€iken :  it  says  nothing 
of  damages  or  benefit ;  nor  that  you  may  take  the  property  and 
leave  the  owner  to  indemnify  himself  if  he  can,  by  the  bene- 
fits which  may  eventually  accrue  to  him,  his  heirs  or  assigns. 
The  very  terms  of  the  Chancellor^  premises,  then,  are  erro- 
neous ;  the  true  proposition  is ;  the  owner  of  the  property 
taken,  is  entitled  to  a  compensation  equal  to  the  value  of  it. 
That  is  the  broad  ^o/  of  the  constitution ;  and  it  leaves  no 
room  for  speculating  upon  probable  or  possible  benefit  that 
may  incidentally  accrue  to  the  other  property  of  the  owner. 
If  the  constitution  had  said  ^  damages  over  and  above  his 
probable  or  posssible  benefit,"  then  the  Chancellor's  statement 
of  the  question  would  have  been  correct.    But  no  such  loose^ 
uncertain  and  arbitrary  rule,  is  to  be  found  in  the  constitu* 
tion.    That  provides  that  you  shall  pay  for  what  you  take ; 
not  in  visions  and  pictures  of  future  and  possible  enhancement 
of  the  value  of  other  land,  but  in  the  same  current  coin  an 
individual  purchaser  would  pay  for  it.    For,  after  all,  as  Sir 
William  Blackstone  says :  *^  The  public  is  now  considered 
as  an  individual  treating  with  an  individual  for  an  exchange." 
It  is  the  public  that  purchases  for  its  own  use ;  not  for  the 
use  or  advantage  of  a  few  individuals  owning  land  near  the 
street  to  be  opened.    It  is  the  public  acting  for  itself,  and 
not  as  the  self  appointed  agent  of  other  land  owners  of  the 
vicinage. 

We  come,  then,  to  the  other  ground  upon  which  the 
Chancellor  in  the  case  under  consideration,  rests  the  consti* 
tutionality  of  these  assessments  for  benefit.  He  now  departs 
from  the  mere  equitable  ground  of  the  Supreme  Court  in  11 
J.  R.  77,  "  qui  sentit  commodwn^^  &c.,  and  attempts  to  eke 
out  the  power,  under  the  color  of  a  tax,  for  a  public  improve' 
mentf  for  the  exclusive  benefit  of  a  particular  neighborhood. 
These  are  his  words  upon  this  part  of  the  subject :  "  Besides^ 
it  is  a  well  settled  principle,  that  where  any  particular  coun- 
ty, district,  or  neighborhoqd,  is  exclusively  benefitted  by  a 
pnblic  improvement,  the  inhabitants  of  that  district  may  be 
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taxed  for  the  whole  expenses  of  the  improvement,  and  in 
proportion  to  the  supposed   benefit  to  each."    Now  what 
*'  public  improvement,"  can  the  Chancellor  point  out  for  the 
exclusive  benefit  of  any  county,  town,  or  district,  which  is 
ever  paid  for  otherwise  than  by  a  regular  county,  town,  or 
district  tax,  levied  without  regard  to  the  supposed  benefit  to 
each  ?    Thcgre  is  no  law,  uo  statute,  authorizing  any  such 
arbitrary  levies  of  taxes  upon  individuals,  "  in  proportion  to 
the  supposed  benefit  of  each ;"  except  these  laws  for  assess- 
ing "  benefits,"  in  Kew  York  and  9ome  other  cities.    The 
smallest  muiucipal  '<  districts,"  authorized  by  law,  road  dis- 
tricts for  the  repair  of  highways,  have  no  such  feature  of 
taxation.    The  tax  is  general  and  equal  as  for  other  public 
purposes,  and  no  inquiry  is  authorized  by  the  statute  as  to 
the  proportion  of  supposed  benefit  to  each,  as  a  rule  in  as- 
sessing the  taxable  inhabitants.    But  what  shall  we  say  of 
this  proposition,  as  applicable  to  the  case  before  the  Chancel- 
lor, when  we  find  him  assuming  that  the  street  in  question 
is  opened  for  the  exclusive  benefit  of  the  parties  who  owned 
lands  in  the  neighborhood?    That  therefore  to  lay  a  tax 
on  that  •  neighborhood,  to  pay  for  it,   is  a   well  settled 
principle  ?    It  is  a  mere  repetition  of  foregone  conclusions, 
to  say,  on  the  other  hand,  that  the  public  at  large  are  the 
parties  exclusively  benefitted  by  a  public  street ;  and  that 
the  owners  of  the  land  in  its  vicinity  are  only  benefitted  by 
the  use  of  it  in  proportion  to  their  numbers,  compared  with 
those  of  the  public  at  large.    But  whence  is  this  so  well  set- 
tled principle  of  taxing  a  neighborhood  derived  ?     We  have 
all  heard  of  state,  county,  town,  and  city  taxes :  but  who 
ever  heard  of  a  neighborhood  tax  before  ?    Who  is  to  as- 
sess, who  to  levy  it,  for  what  purposes,  and  who  is  responsi- 
ble for  the  application  of  it  ?    But  let  us  deal  fairly  with 
this  proposition  of  the  Chancellor,  in  regard  to  taxing  neigh- 
borhoods.   He  only  lays  it  down  as  a  well  settled  principle  ; 
be  does  not  affirm  it  to  be  a  well  settled  practice.    Now  it 
can  not  be  denied  that  in  point  of  principle,  or  rather  of  de- 
parture from  principle,  there  has  been  one  instance  of  legis- 
lation in  our  state,  similar  to  that  of  compelling  a  few  indi- 
viduals in  the  city  of  New  York,  to  pay  for  the  land  taken 
for  public  streets,  upon  the  plea  of  incidental  benefit.    But 
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I«ag  before  the  measure  could  be  practically  carried  into 
effect,  it  was  condemDed  and  abandoned. 

By  the  act  of  April  16,  1817,  (S.  Laws  of  1817,  p.  302,) 
which  was  the  fnndatuental  law  for  the  construction  of  the 
Erie  and  Champlain  canals,  the  legislature,  then  casting 
about  for  ways  and  means  to  execute  a  vast  design,  did  in- 
corporate a  section  in  that  act,  (i  7,  306,)  imposing  a  tax  of 
$260,0G0«for  the  benefit  of  the  canal  fund,  upon  the  lands 
lying  on  each  side  of  the  canal,  within  26  miles  of  its 
route.  This  section  provided  that  <'  it  shall  be  the  duty  of 
the  canal  commissioners  to  raise  the  sum  of  $260,000,  for 
the  canal  fund,  by  causing  that  sum  to  be  assessed  and 
levied,  in  such  manner  as  the  said  commissioners  may  de< 
termiue  and  direct,  upon  the  lands  and  real  estate  lying 
along  the  route  of  the  canal,  within  26  miles  on  each  side ; 
to  be  levied  and  assessed  in  such  proportion  for  each,  as  the 
said  commissioners  shall  determine  ;  to  be  raised,  either  by 
sale  or  otherwise,  as  they  shall  deem  meet ;  and  the  assess* 
ment  shall  be  made  on  said  lands,  according  to  the  benefit 
which  they  shall  be  considered  by  the  said  commissioners  as 
deriving  from  the  making  of  the  said  canals  respectively  f 
it  also  provided  that  the  rules,  dtc,  for  that  purpose  of  col* 
lecting,  d&c,  should  be  sanctioned  by  the  Chancellor  and 
judges  of  the  Supreme  Court,  or  a  majority  of  them ;  and 
that  any  subscription  of  money  or  other  property  toward  the 
completion  of  the  canals,  by  any  proprietor  of  <such  lands, 
should  be  deducted  from  his  tax  or  assessment. 

This  section  was  by  an  act  passed  the  7th  day  of  April, 

1819,  in  fact  repealed,  though  in  form,  only  ^^  suspended  un- 
til the  further  order  of  the  legislature  thereon."    In  March, 

1820,  the  then  canal  commissioners,  Dewitt  Clinton,  Stephen 
Tan  Rensselaer  and  Myron  HoUey,  made  an  able  and  elabor* 
ate  report,  upon  the  general  subject  of  the  canals,  add  particu- 
larly, upon  the  financial  measures  already,  and  to  be  further 
adopted,  to  ensure  their  completion.  In  this  report,  the  tax 
or  assessment  in  question,  without  it  is  true,  raisin§^  any 
constitutional  objection  to  it,  was  fully  discussed ;  and  upon 
considerations  of  its  inequality,  inconvenience,  and  oppres- 
siveness, if  not  impracticability,  it  was  condemned  without 
reserve.    (See  2  vol.  Canal  Laws,  468-462,  published  under 
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aothority  of  the  legislature,  iu  1886.)  The  report  after  point* 
ing  oat  these  features,  says :  <<  The  inconvenience  of  this  mode 
of  raising  money  would  soon  be  apparent  to  everybody,  and 
it  would  become  justly  odious."  Again,  <*  The  inconvenience 
and  expense  of  collecting  such  a  tax,  afford  very  strong  reasons 
against  the  expediency  of  it"  This  report  gave  the  death- 
blow to  this  contemplated  system  of  neighborhood  taxation. 
And  who  will  not  admit,  most  justly  ?  The  legislature  and 
the  state  at  large,  had  begun  to  comprehend  that  these  great 
avenues  of  commerce  and  intercourse  were  not  neighbor- 
hood improvements,  but  were  to  be  vast  state  and  even  na* 
tional  channels  of  intercommunion,  not  only  for  all  those 
who  might  traverse  them  daring  the  present  and  future 
generations,  but  for  the  benefit  of  all  those  who  might  re- 
ceive through  them  the  accumulated  products  of  the  wide 
extended  regions  which  were  beckoned  to  their-  embrace. 
But  if  the  principle  of  this  taxation  of  the  land  within 
26  miles  of  the  canal  were  sustainable,  what  was  there  to 
prevent  the  legislature  from  imposing  the  whole  expense  of 
this  noble  wortc  upon  the  owners  of  those  lands?  It  would 
have  been  no  violent,  but  a  very  reasonable  assumption,  thai 
they  would  be  benefitted  not  merely  to  the  amovmt  of  the 
96)000,000,  at  which  the  cost  of  the  Erie  canal  was  esti- 
mated, but  thrice  and  four  times  that  amount.  They  have 
reaped  advantages  almost  incalculable ;  those  of  them  who 
have  lived  perchance,  to  enjoy  them.  But  what  a  monstrous 
act  of  oppression,  of  arbitrary  and  unconstitutional  exaction, 
if  the  whole  expense  of  these  public  improvements,  had 
been  levied  upon  their  lands  on  the  pretence  of  exclusive 
benefit.  And  yet  that  would  have  been,  according  to  Chan- 
cellor Walworth's  "  well  settled  principle"  of  taxation,  a 
mere  tax  imposed  upon  the  neighborhood,  which  was  "  ex- 
clusively benefitted  by  that  public  improvement."  For  so 
the  owners  of  land  adjacent  to  the  canal  might  as  well  be 
considered  as  the  owners  of  lots  in  the  neighborhood  of 
a  streot  to  be  dedicated  to  the  public.  The  fallacy  of  this 
lies  in  the  very  statement  of  the  question.  The  public  obli- 
gation to  pay,  is  co-extensive  with  its  power  to  take,  ft 
takes  for  its  own  use  and  benefit ;  and  it  has  no  right  to  in- 
dulge in  any  speculation  as  to  other  benefits  than  its  own. 
It  has  no  right  to  ask  the  owner  of  property  thus  taken. 


STREETS  AND  HIGHWAYS.  461 

whether  he  <<  has  not  other  land  in  the  neighborhood  7^  He 
might  well  reply  to  such  a  question,  <<  take  niy  land,  since 
you  have  the  power ;  but  pay  for  what  you  take,  and  depart 
in  peace.'' 

The  Chancellor  refers  in  the  case  of  Livingston  v.  The 
Maynr^  6cc.^  to  the  other  case  cited  by  Mr.  Justice  Beardsley 
on  this  subject  of  taxation.  The  Chancellor  says :  ''  I  have 
recently  had  occasion  to  examine  this  question  as  well  as 
that  of  the  right  of  a  party  to  a  jury  to  assess  his  damages, 
in  the  case  of  Beekman  v.  The  SarcUoga  and  Schenectady 
R.  R.  Co.y  not  yet  reported."  This  is  the  case  cited  by  Mr. 
Justice  Beardsley,  as  an  authority  to  establish  his  proposi- 
tion, that  assessments  for  benefit  are  but  a  "  local  tax  for  lo- 
cal purposes."  But  in  the  case  itself,  the  question  did  not 
arise ;  nor  was  it  discussed  at  all  by  the  Chancellor.  We 
find  nothing  in  his  opinion  that  has  the  slightest  bearing  on 
that  subject ;  nothing  which  countenances  the  idea  which  he 
put  forth  in  the  case  of  Livingston  v.  The  Mayor,  &c., 
that  you  have  a  right  to  take  the  land  of  an  individual  for 
public  use,  and  pay  him  for  it  with  some  other  land  he  may 
own  in  the  neighborhood.  For,  paying  him  in  that  currency, 
is  paying  him  in  effect  with  the  land  to  which  the  benefit  is 
supposed  to  accrue. 

Then,  as  to  the  property  of  other  owners  in  the  vicinity  of 
a  new  street,  about  to  be  opened,  can  anything  have  a  more 
direct  tendency  to  depress  the  market  value  of  their  lots,  if 
they  are  on  sale,  than  this  new  creation  of  so  many  rival 
lots,  to  be  brought  into  direct  competition  with  their  own, 
the  moment  the  street  is  to  be  opened  ?  The  parties  most 
certain  to  be  immediately  injured  in  their  sales,  are  by  this 
system  selected  to  contribute  for  the  pretended  benefit! 
They  are,  in  many  cases  the  real  losers,  without  reference 
to  their  assessments ;  they  are  then  made  to  pay  all  for  the 
street,  while  the  only  party  benefitted,  the  public,  pays 
nothing.  That  gives  itself  no  trouble  to  inquire  whether 
the  speculative  benefit  assessed  upon  the  "neighbors,"  is 
ever  realized  or  not ;  still  less,  in  their  searches  after  victims 
of  incidental  benefit,  do  the  assessors  ever  turn  aside  to  ask 
for  the  sufferers  by  these  incidental  injuries.  A  system  so 
evidently  arbitrary,  unequal  and  unjust,  even  if  its  constitu- 
tionality were  less  doubtful,  ought  not  to  be  permitted  a 
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loDger  existence.  It  does  not  comport  with  the  first  princi- 
ples of  taxation ;  it  violates  them  all  in  taxing  individuals 
upon  future  possible  benefit,  as  a  basis  of  taxation  ;  its  prac- 
tical benefits  are  few  and  uncertain  ;  its  abuses,  manifold 
and  inevitable. 

It  cannot  be  claimed  that  the  act  for  laying  the  tax  of 
$250,000  upon  the  lands  within  25  miles  on  each  side  of  the 
canals,  adds  any  force  or  sanction  to  the  principle  it  embraced. 
It  was  immediately  abandoned,  never  to  be  revived.  So  far 
as  principle  and  practice  are  concerned,  this  system  of  as- 
sessing benefits  upon  neighboring  owners,  stands  only  upon 
its  own  pretensions,  as  to  principle  and  precedent,  if  the 
former  is  wanting,  on  the  ground  of  constitutionality,  prece- 
dents and  prescription  are  not  yet  sufficient  to  maintain  it. 
The  question,  in  fact,  in  this  shape,  was  not  presented  to  the 
Supreme  Court  in  the  case  of  Striker  v.  Kelly  ;  and  if  it 
had  been,  as  that  case  was  reversed  in  the  Court  of  Errors, 
though  on  other  grounds,  the  subject  is  still  open  for  exam- 
ination in  the  court  of  dernier  resort.  The  question  in  the 
case  of  Livingston  v.  The  Mayor^  ^c.  of  N.  Y.,  was  essen- 
tially different.  The  owner  whose  property  was  taken,  and 
who  had  been  paid  in  benefits  to  other  lots,  insisted  that  he 
was  entitled  to  compensation  for  what  was  taken  without  re- 
gard to  the  suppositious  benefits.  This  rule  the  Chancellor 
certainly  dissents  from,  as  we  have  seen :  and  though  on  the 
ground  of  ^'  neighborhood^'  taxation  his  opinion  contains  no- 
thing to  support  his  views,  yet  it  must  be  frankly  admitted 
that  the  legislature,  in  the  canal  act  of  April,  1817,  before  al- 
luded to,  has  prescribed  a  mode  of  assessing  compensation 
to  owners  of  lands,  taken  for  canal  purposes,  which  in  this 
respect  is  liable  to  the  same  objection  as  that  which  was  com- 
plained of  in  the  case  of  Livingston  v.  The  Mayor^  ^c. 
By  the  third  section  of  that  act,  it  was  provided,  that,  "  for 
all  landsj  waters,  and  streams  taken  for  the  purposes  of  the 
canals,  it  shall  be  the  duty  of  the  canal  appraisers,  or  a  ma- 
jority of  them  to  make  a  just  and  equitable  assessment  and 
appraisal  of  the  loss  and  damage ,  if  any,  over  and  above 
the  benefit  and  advantage  to  the  respective  owners  or  pro- 
prietors, or  parties  interested  in  the  premises  so  required. 
(This  provision  is  re-enacted  in  2  R.  S.  211,  §  60,  2d  ed.) 
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No  question,  as  to  the  constitutional  propriety  of  this  mode 
of  ascertaining  the  compensation  for  property  taken  under 
this  act,  appears  to  have  been  agitated  before  our  tribunals. 
Probably  both  the  liberality  of  the  canal  appraisers  to  own- 
ers, and  the  deep  interest  taken  by  the  latter  in  so  great  and 
beneficial  a  public  work,  have  led  to  this  acquiescence.  But 
in  a  recent  case,  a  question  arose  which  appears  to  have  some 
bearing  on  the  constitutional  principles  which  ought  to  govern 
in  ascertaining  as  well  as  paying  the  compensation.  In  the 
case  of  The  People  ex  reL  Utley  v.  Hayden  and  others^ 
Canal  Appraisers^  6  Hill,  359,  a  motion  was  made  for  a 
mandamus  against  Hayden  and  others,  canal  appraisers.  A 
section  of  the  Black  River  Canal  crossed  the  farm  of  the  re- 
lator, in  Oneida  County,  and  that  portion  of  it  was  nearly 
finished  when  the  work  was  suspended.  In  May,  1843,  he 
presented  a  claim  for  damages  to  the  canal  appraisers, 
amounting  to  more  than  $2000;  but  they  declined  to  act 
upon  it,  assigning  as  a  reason  that  doubts  were  entertained  of 
their  jurisdiction.  It  was  insisted  on  the  part  of  the  canal 
appraisers,  that  no  appropriation  of  the  land  of  the  relator 
takes  place,  within  the  meaning  of  the  statute,  until  the 
work  on  the  canal  is  finished ;  and  that  until  that  period  no 
appraisement  and  payment  of  his  damages  could  be  re- 
quired. The  relator  contended,  on  the  other  hand,  that  as 
the  state  had  fixed  upon  the  route,  and  taken  permanent  and 
exclusive  possession  of  the  lands  and  commenced  the  exe- 
cution of  the  work,  the  appropriation  had  taken  place,  and 
the  canal  appraisers  had  jurisdiction  to  proceed  in  assessing 
his  damages,  d&c. 

Nelson,  Ch.  J.  in  delivering  the  opinion  of  the  court  says : 

'^  The  only  question  is,  whether  the  facts  before  us  disclose 
.  a  case  of  such  an  appropriation.  If  they  do,  the  appraisers 
should  go  on  and  discharge  their  duty ;  and  if  they  refuse, 
a  mandamus  is  the  appropriate  remedy." 

"Although  it  may  not  be  necessary,  within  the  constitu- 
tional provision,  that  the  amount  of  compensation  should  be 
actually  ascertained  and  paid  before  property  is  thus  taken, 
it  is,  I  apprehend,  the  settled  doctrine,  even  as  it  respects  the 
state  itself,  that  at  least,  certain  and  ample  provision  must 
first  be  made  by  law  (except  in  cases  of  public  emergency) 
so  that  the  owner  can  coerce  payment  through  the  judicial 
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tribunals  or  otherwise,  without  any  unreasonable  or  unneces- 
sary delay.  Otherwise  the  law  making  the  appropriation  is 
no  better  than  blank  paper.  {Bloodgood  y.  The  Mohawk 
^  Ihidson  R.  R.  Co.,  lb  Wend.  9.) 

"  The  statute  places  the  right  to  have  compensation  made 
where  the  principle  of  the  constitution  places  it,  viz :  upon  the 
forcible  divestment  of  the  use  and  enjoyment  of  private  prop- 
erty for  the  public  benefit ;  and  not  as  contended  in  behalf  of 
the  people,  upon  the  completion  of  the  public  work  for  which  it 
is  taken.  The  latter  is  a  question  in  which  the  individual 
has  no  special  interest,  depending  upon  the  will  or  wisdom 
of  the  legislature,  and  all  the  considerations  which  usually 
enter  into  and  influence  legislative  action.  The  work  may 
be  completed  in  one,  two,  or  more  years,  or  it  may  never  be 
completed." 

"The  statute  before  us  places  the  right  to  compensation 
upon  no  such  contiogent  and  fluctuating  basis.  When  the 
public  agents  have  entered  upon  and  taken  possession  of  the 
property  in  the  manner  contemplated  by  the  statute,  (1  R.  S. 
206,  $  16,  ^.  ed.)  the  event  has  happened  which  entitles  the 
owner  to  an  appraisement  of  his  damages.  Though  the 
work  should  never  be  completed,  it  is  all  the  same  to  the 
owner ;  except  that  he  may  thus  be  deprived  of  the  benefits 
which  the  appraisers  are  required  to  deduct  from  the  dama- 
ges sustained.  But  that,  perhaps,  is  a  wrong  without  a  re- 
medf//*    Mandamus  accordingly.* 

Now,  if  the  learned  Ch.  Justice,  when  he  had  arrived  at 
this  conclusion,  had  but  looked  beyond  the  statute  before 
him,  80  far  as  to  the  constitutional  provision  on  this  subject  of 
compensation  to  the  owner,  he  would  have  discovered  that 
the  "  wrong"  which  he  depIores*as  one  remediless,  was  sus- 
ceptible of  a  very  plain  and  easy  remedy,  by  merely  adher- 
ing to  the  language  of  the  constitution.  That  declares  as  ex- 
plicitly as  words  can  express  it,  that  for  private  property  taken 
for  public  use,  the  owner  shall  receive  a  just  compensation. 
Ch.  J.  Nelson  himself  holds  it  to  be  "  the  settled  doctrine^ 
even  as  it  respects  the  state  itself  that  at  least  certain  and 


*  Id  Baker  ▼.  Johnaon,  3  Hill,  342,  the  Supreme  Court  held  that  "  no  fonnal 
resolatioD  of  the  canal  eommifliioners  to  take  the  land  was  neceMaiy.  En- 
tering on  the  land  and  laying  out  and  commencing  the  work  amounted  to  a 
•ofBcient  appiopriaiion ;  although  the  abeolute  fee  did  not  pass  to  the  itate 
until  the  appraieement  of  the  damagee."    p.  347. 
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ample  provision  must  first  be  made  by  law  (except  ia  cases 
of  public  emergency)  so  that  the  owner  can  coerce  payment 
of  the  amount  of  his  compensation,  through  the  judicial  tri« 
bnnals  or  otherwise,  without  any  unreasonable  or  unnecea* 
Bary  delay."  But  when  you  make  the  ovirner's  compensation 
depend  upon  benefits  estimated  of  which  he  may  be  deprived, 
not  only  by  the  non-completion  of  the  work,  but  by  a  thou- 
sand other  unforseen  contingencies,  how  can  it  be  said  that 
^^  certain  or  ample  provision  is  made  by  law  so  that  the 
owner  can  coerce  payment?"  How  is  he  to  coerce  payment 
by  the  judicial  tribunals  or  otherwise  of  the  amount  of  bene- 
fits thus  deducted  from  the  fair  value  of  his  lands  ?  Where 
is  he  to  get  this  prospective  addition  to  the  price  of  his  other 
lands,  discounted  for  something  certain  and  tangible? 
Where  is  the  mint  in  which  these  golden  promises  of  future 
profit  can  be  stamped  with  current  value?  The  state  has 
provided  none ;  it  offers  no  guaranty  that  the  estimates  of 
benefits  made  by  its  canal  appraisers  shall  be  realized  in  one, 
ten,  or  twenty  years.  Therefore,  as  Ch.  Justice  Nelson  says 
of  the  statute,  so  say  we  of  the  constitution :  '<  It  places  the 
right  to  compensation  upon  no  such  contingent  and  fluctua- 
ting basis."  It  has  made  no  such  currency  a  legal  tender 
for  property  taken  for  public  use. 

But  this  rule  of  estimating  benefits  from^  the  land,  against 
the  damages  of  the  owner,  is  comparatively  harmless, 
in  itself ;  at  all  events,  no  complaints  have  been  heard  be- 
fore our  legal  tribunals  of  its  practical  operation.  It  may  be 
because  it  has  been  essentially  disregarded  in  awarding  the 
compensation  for  lands  taken  for  canal  purposes.  In  princi- 
ple, it  seems  to  be  liable  to  the  constitutional  objection, 
pointed  out,  if  that  be  well  founded.  But  even  in  point  of 
principle,  it  falls  so  far  short  of  the  system  of  arbitrary  ex- 
'actions,  carried  on  in  the  city  of  New  York,  under  the  name 
and  pretence  of  assessments  for  benefits,  that  it  can  scarcely 
be  placed  in  the  same  category.  The  power  delegated  to 
the  common  council  by  that  system  is  nothing  less  in  prac- 
tice than  the  absolute  right  of  eminent  domain.  It  might 
admit  of  great  doubt,  how  far  such  a  delegation  of  that 
power  by  the  legislature,  is  consistent  with  the  first  princi- 
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pies  of  constitutional  legislation.    But  if  it  have  the  right  to 
delegate  that  prerogative,  it  has  no  right  to  confer  a  power 
which  itself  does  not  possess ;  that  of  taking  private  proper- 
ty for  public  use  without  just  compensation  by  the  public 
tQ  the  owner.    The  return  to  that  true  constitutional  ground 
of  itself,  would  erect  a  firm  barrier  against  that  flood  of 
waste,  injustice,  and  oppression,  which  from  the  first  origin 
of  the  system,  has  swept  in  turn  over  nearly  every  portion 
of  our  city.    The  decision  in  the  case  of  Striker  v.  Ketty^ 
it  was  thought,  would  have  some  good  tendency  toward  the 
protection  of  the  rights  of  private  property  against  it.    But 
it  was  a  temporary  check  only,  if  at  all ;  and  the  tide  is 
again  returning  with  renewed  force.    The  common  council 
is  again  as  busy  as  ever  in  searching  for  new  objects  on 
which  to  shower  its  benefits.    So  impatient  is  their  zeal  to 
do  good  in  invitos^  that  they  could  not  even  wait  for  the 
passage  of  a  law  to  confer  the  power  of  appointing  commis- 
sioners of  estimate  and  assessment  on  some  other  tribunal 
than  the  Supreme  Court;  although  the  new  constitution  has 
expressly  prohibited  its  judges  from  "  exercising  any  power 
of  appointment  to  public  office."    (Art.  Yl.  Sec.  8.)    The 
city  councils  have  taken  the  grave  responsibility  of  going 
on  with  proceedings  to  open  new  streeets  and  avenues,  and 
applying  to  have  commissioners  appointed  by  the  Supreme 
Court,  as  if  no  such  constitutional  prohibition  existed.    They 
are  running  the  imminent  hazard  of  having  those  appoint- 
ments and  all  the  wastefully  expensive  proceedings  conse- 
quent upon  them,  at  no  very  remote  period,  declared  coram 
nonjudice ;  utterly  null  and  void.    If  those  commissioners 
are  not  public  officers,  what  are  they  ?    If  such  an  employ- 
ment is  not  as  Chief  Justice  Marshall*  has  judicially  sanc- 


*  See  the  ease  of  The  UniUd  StaUs  v.  Maurice  and  al.  3  Brockbrougli's 
Sep.  96,  where  Chief  Justice  Manbali  held,  that  an  agent  of  fortifications 
wa»  an  officer  of  the  United  States  and  mast  be  appointed  by  the  Preaident 
lusd  Senate,  and  that  an  appointment  by  the  Secretary  of  War  was  a  mere 
nullity.  He  there  says,  "  la  the  agent  of  fortifications  an  officer  of  the  Uni- 
ted States.  An  office  is  defined  to  be  a  <*  public  char|re  or  employment,"  and 
he  who  perfbnns  the  duties  of  the  office  is  an  officer.    If  employed  on  th^ 
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tioned  the  definition  of  an  office,  "  a  public  charge  or  em- 
ployment," what  else  is  it,  and  what  is  its  name  ?  This  is 
a  constitutional  objection  that  might  easily  have  been  obvia- 
ted by  vesting  the  power  in  the  New  York  Superior  Court, 
or  in  the  Common  Pleas.  But,  as  if  to  multiply  designedly 
constitutional  obJ€fctions  to  their  proceedings,  the  councils 
have  not,  it  would  appear,  deemed  it  of  sufficient  importance 
to  occupy  their  wis(Jlm.  Perhaps,  however,  they  have  a 
right  to  indulgence,  as  such  subjects  are,  to  be  sure,  quite 
foreign  to  their  studies  and  pursuits. 

Nor,  perhaps,  ought  the  general  subject  of  these  assess- 
ments for  benefit  to  be  pressed  upon  their  overtasked  under- 
standings, with  a  view  to  the  correction  of  its  abuses ;  still 
less,  to  its  annihilation,  as  radically  and  fundamentally  uncon- 
stitutional. For  redress  against  the  system  on  that  ground, 
it  is  in  vain  to  look  elsewhere  than  to  the  legal  tribunals 
whose  duty  as  well  as  prerogative,  it  is  to  uphold,  at  what- 
ever cost  to  public  bodies  or  to  individuals,  the  constitutional 
guarantees  of  the  rights  of  private  property.  It  is  as  danger- 
ous to  prophesy  results  of  judicial  deliberations-  upon  ques- 
tions of  constitutional  interpretation,  as  upon  any  other  sub- 
ject of  forensic  debate.  But  whenever  this  question  shall 
be  presented  to  the  court  of  dernier  resort,  there  can  be  no 
room  to  doubt  that  it  will  there  receive  the  most  deliberate 
attention  and  investigation  in  all  its  extent ;  and  that  no 
considerations  of  expediency  or  of  mere  inconvenience  to 


part  of  the  U.  S.,  he  k  an  officer  of  the  United  States.  Although  an  office  if 
an  employment,  it  does  not  follow  that  every  employment  ie  an  office.  A 
man  may  certainly  be  employed  under  a  contract  express  or  implied,  to  do  an 
act,  or  perform  a  service,  without  becoming  an  officer.  But  if  a  duty  be  a 
oontinning  one,  which  is  defined  by  rules,  prescribed  by  the  government ;  and 
not  by  contract,  which  an  individual  is  appointed  by  government  to  perform, 
who  enters  on  the  duties  appertaining  to  his  station  without  any  contract  defi- 
ning them  ;  if  those  duties  continue  though  the  person  be  changed,  it  seems 
very  difficult  to  distinguish  such  a  charge  or  employment,  from  an  office,  or 
the  penon  who  performs  the  duties  from  an  officer."    S  Brock.  R.  103. 

Tested  by  this  definitbn,  commissionen  of  estimate  and  assessments  are 
clearly  such  "  public  officers,"  as  the  Supreme  Court  are  prohibited  from  ex- 
ercising any  power  of  appointing  by  the  clause  of  the  constitution  of  1846, 
cited  above. 
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our  municipality,  will  prevent  that  high  tribunal  from  over- 
throwing  the  whole  system  if  found  to  be  in  derogation  of 
the  constitutional  provision,  and  the  rights  of  the  citizen. 
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Morris  and  Mowatt,  assignees  of  Comfort  Sands,  a 
bankrupt,  v.  Isaac  Clason,  impleaded  with  George 
Stanley,  10  J.  R.  624. 

In  the  Court  of  Errors, 

Clason,  appellant,  v.  Morris  and  Mowatt,  respondents, 

10  J.  R.  524. 

Opinion  of  Lansini^,  Ch.,  given  10  J.  R.  530-535. 

Surely. 

The  decision  in  this  case  turned  so  much  upon  different 
views  of  the  evidence  in  the  cause,  taken  by  the  Chancellor 
and  by  the  Court  of  Errors,  or  a  majority  of  them,  that  it 
would  be  rather  giving  a  view  of  the  matters  of  fact  in  con- 
troversy with  respect  to  the  satisfaction  of  the  debt  to  Cla- 
son, &c.,  from  the  bankrupt's  estate,  than  of  any  difficult  or 
important  principles  of  law  or  equity.  The  latter,  as  far  as 
they  arose  in  the  case,  are  sufficiently  stated  in  the  reporter's 
marginal  note  to  the  decision  of  the  Court  of  Errors. 

"  Where  a  bill  in  Chancery  is  filed  against  two  defendants 
jointly  interested  in  the  subject  matter  of  the  suit,  and  the 
bill  is  taken  pro  confesso  against  one  of  them  for  want  of 
appearance,  and  the  other  party  appears  and  disproves  the 
plaintiff's  case,  the  bill  will  he  dismissed  as  to  both  defen- 
dants." 

"  C.  and  D.  endorsed  the  note  of  S.  as  security  to  L., 
who  sued  P.  on  the  note,  and  recovered  judgment  against 
him,  and  afterwards  sued  C.  and  D.  as  endorsers,  and  recov- 
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ered  judgment  against  them.  C.  and  D.  paid  the  amount  of 
the  debt,  and  took  an  assignment  of  the  judgment  against  S. 
The  Court  of  Errors  held  that  C.  and  D.  stood  in  the 
place  of  L.,  and  might  avail  themselves  of  the  judgment  to 
recover  the  money  paid  by  them,  of  S.'s  estate,  (by  virtue  of 
the  lien  of  the  judgment.)  A  surety  who  pays  a  debt  for 
his  principal,  is  entitled  to  be  put  in  the  place  of  the  credi- 
tor, and  to  all  the  means  which  the  creditor  possessed,  to  enforce 
pay  ment  against  the  piincipal  debtor. 

Decree  reversed,  11  to  8. 
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CuYLER  t?.  Bradt,  2  C.  C.  E.,  326. 

Tenancy  in  Common  ;  Notice  to  Vendee  of  Vendor^ s  THtle^ 
by  Recital  of  the  Intent  of  the  Purchase  in  deeds  among 
the  joint-purchasers. 

Appeal  from  decree  of  the  chancellor.  The  main  ques- 
tion in  this  case,  was  whether  the  estate  of  several  patentees 
who  Ihtd  agreed  to  purchase  jointly,  and  to  bear  in  equal  pro- 
portions the  expense  of  obtaining  a  patent,  which  was  to 
Xhem  jointly,  was  an  estate  in  joint  tenancy  or  in  common* 

The  Chancellor  held  that  the  patentees  took  as  joint  ten- 
ants and  not  as  tenants  in  common. 

But  the  Court  of  Errors  on  appeal  held,  that  it  appearing 
by  the  recital  of  deeds  among  themselves,  that  they  intended 
to  purchase  in  common,  each  to  have  an  interest  in  propor- 
tion to  his  share  of  joint  contribution,  they  took  not  as  joint- 
tenants,  but  as  tenants  in  common. 

And  they  also  held  that  a  purchaser  who  took  a  convey- 
ance from  the  survivors  of  the  patentees  with  knowledge  of 
the  recitals  m  those  deeds  among  the  patentees  themselves, 
was  a  purchaser  with  notice  of  the  title  of  the  patentee  who 
had  died,  to  his  share  of  the  patent ;  although  if,  without 
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such  notice,  he  had  purchased  for  a  valuable  consideration, 
the  conveyance  would  have  transferred  the  legal  title  to  him. 
It  was  held,  accordingly,  that  the  grantee  in  thb  case  took 
subject  to  trusts  implied  as  well  as  expressed;  and  the  Chan- 
cellor's decree  was  accordingly  reversed. 

DC7*  In  Coles  V.  Coles,  16  J.  R.  159,  it  was  held  by  the  Su- 
preme Ck>urt  that  where  real  estate  is  held  by  partners  for  the 
purpose  of  the  partnership,  they  hold  not  as  partners  but  as 
tenants  in  common ;  and  the  rules  relative  to  partnership  pro- 
perty do  not  apply  to  it ;  that  one  partner  can  only  sell  his 
individual  interest ;  and  when  both  join  in  the  sale  and  con- 
veyance and  one  only  receives  the  purchase  money,  the  other 
may  maintain  an  action  against  him  for  his  proportion. 

In  Baker  v.  Wheeler,  8  Wend.  605,  where  two  tenants  in 
common  were  partners  in  the  lumber  business,  and  cut  tim- 
ber on  the  lands  held  in  common  to  carry  on  their  business, 
and  one  of  them  gave  a  license  to  a  third  person  to  cut  tim- 
ber on  the  same  land,  it  was  held  good  and  that  it  conferred 
title  to  the  timber  cut  by  him  especially  where  the  license 
was  in  satisfaction  of  a  demand  due  from  both  tenants  in 
common. 

In  Smith  and  another,  assignees  of  M^Jimsey  v.  Jackson^ 
2  Edw.  Ch.  Rep.  28,  the  Vice  Chancellor  of  the  first  circuit 
held  that  where  partners  buy  real  estate  with  joint  funds  for 
partnership  purposes,  there  is  no  right  of  survivorship  in  the 
lands.  Upon  the  death  of  one  partner  intestate,  his  share 
descends  to  his  heir.  The  Vice  Chancellor  even  holds  that 
equity  cannot  interfere  to  alter  its  character,  except  upon  the 
ground  of  an  agreement.^    He  says : 

*'  There  are  instances,  however,  of  lands  held  for  partner- 
ship purposes,  which  will  be  considered  in  equity  as  personal 
property,  and  be  converted  and  applied  accordingly.  On  this 
subject  in  the  EnglishChancery  there  has  been  a  diversity 
of  opinion.  Lord  Thurlow  held,  in  Thornton  v.  Dixon,  3 
Bro.  C.  C.  199,  (contrary  to  his  first  impression)  that  in  order 
to  warrant  a  conversion  of  the  real  estate  which  had  been 
purchased  and  held  for  the  purposes  of  the  partnership,  into 
personalty,  upon  the  death  of  one  of  the  partners,  there 
should  be  an  express  agreement  for  the  sale  and  change  of 
the  property ;  otherwise,  upon  the  dissolution,  the  property 
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of  the  partnership  would  result,  according  to  its  nature—the 
real  as  real,  and  the  personal  as  personal  estate.  Upon  the 
authority  of  this  case,  Sir  Wm.  Grant  decided  in  the  cases 
of  Bell  y.  PAyn,  7  Yes.  463,  and  Balmain  v.  Shore,  9  Id. 
600,  in  favor  of  the  representatives  of  the  real  estate ;  he 
being  of  opinion  with  LK>rd  Thurlow,  that  the  circumstance 
of  {>urchasin&[  real  estate  with  partnership  funds,  and  for  the 
business  of  the  partnership  did  not  alter  its  nature  or  prevent 
its  descent  to  the  heir  at  law." 

''Lord  Eldon  is  reported  to  have  entertained  different 
views  on  the  subject ;  and,  by  his  decisions  in  Ripley  v. 
Waterworth,  7  Ves.  425,  and  Tovmsend  v.  Devaynea,  re- 
ported in  1  Montagu  on  Part,  app.  97,  especially  by  the  last 
case,  he  appears  to  have  decided  that  the  freehold  of  premisesy 
purchased  by  partners  for  the  purpose  of  carrying  on  the 
business  in  which  they  were  engaged,  was  on  dissolution, 
by  death  or  otherwise,  to  be  considered  as  personal  estate. 
These  were  cases  in  which  the  question  arose  between  the 
representatives  of  the  real  and  the  personal  estate,  and 
wherein  the  rights  of  creditors  were  not  immediately  in- 
volved." 

The  yice*Chancellor  further  held  that  there  was  nothing 
in  the  case  of  Coles  v.  Coles,  (antej)  to  prevent  the  Court  of 
Chancery  from  giving  effect  to  any  express  agreement  which 
may  be  found  to  exist  between  partners,  concerning  their 
purchases  of  real  estate,  and  that  it  was  competent  for  them 
to  change  the  character  of  such  property.  "  But  if  a  pur- 
chase be  made  and  a  conveyance  taken  to  partners  as  ten- 
ants in  common,  without  any  agreement  to  consider  it  as 
stock,  although  it  be  paid  for  out  of  their  joint  fund,  and  to 
be  used  for  partnership  purposes,  I  am  of  opinion  it  must  still 
be  deemed  real  estate.    The  law  will  certainly  so  regard  it ; 


win  V.  Richardson^  11  Mass.  R.  469 ;  Ford  v.  Heron,  4 
Munf.  316 ;  Delossey  v.  Hutchinson,  2  Rand.  R.  183,  and 
Oreene  v.  Greene,  1  Ham.  Rep.  244,  (Ohio.) 

In  the  case  before  him,  where  the  partners  bought  in  a 
house  and  lot  upon  a  mortgage  sale,  to  secure  a  debt  due  to 
their  firm ;  and  other  real  estate  upon  speculation,  paying 
for  it  out  of  partnership  funds,  and  debiting  it  to  merchan- 
dize accounts,  and  also  took  up  money  upon  mortgage  of 
the  property,  which  was  put  into  the  same  account,  and  the 
parties  having  failed,  and  the  surviving  partner  assigned  all 
his  interest  in  the  real  estate  for  the  benefit  of  the  partner- 
ship creditors. 

The  Vice  Chancellor  held,  that  the  real  estate  was  to  be 
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considered  as  partnership  property ;  and  the  proceeds  of  it, 
liable  to  partnership  debts  and  purposes;  also,  that  they 
were  first  to  be  applied  to  that  use,  before  any  part  could  be 
claimed  by  the  administrator  of  the  deceased  partner,  for  the 
benefit  of  his  separate  creditors,  or  next  of  kin.  The  bal- 
ance would  belong  to  the  heir  at  law. 

He  also  held  that  the  widow  of  the  deceased  partner  was 
entitled  to  a  right  of  dower  in  her  husband's  share,  but  hav- 
ing joined  with  her  husband  in  the  mortgages  which  were 
foreclosed,  she  had  only  a  right  of  dower  in  the  equity  of 
redemption,  which  attached  to  the  balance  in  court  That 
right  of  dower  he  held,  might  be  estimated  upon  the  princi- 
ple of  a  life  annuity ;  and  a  gross  sum  could  be  paid 
over  to  her,  or  one  third  of  the  moiety  of  the  fund,  might  be 
invested  for  her  use,  at  her  election,    pp.  35,  36. 

Upon  this  point  of  the  claim  of  dower,  the  Vice  Chancel- 
lor admits  that  <'  his  conclusion  may  not  seem  to  be  reconci- 
lable with  the  decision  in  the  Ohio  case  of  Greene  v.  Chreene^ 
where  the  court  proceeded  mainly  upon  the  efiect  of  the 
special  agreement  in  the  articles  of  partnership,  and  as  to  its 
efiect  in  preventing  any  right  of  dower  attaching  to  the  land. 
If  that  decision  can  be  supported  upon  principle,  f  apprehend 
it  can  only  be  done  through  the  particular  circumstances  ot 
the  case.  It  is  sufficient  to  say  the  facts  in  the  present  suit 
are  difierent." 

Now,  the  case  of  Greene  v.  Greene  and  aL^  (1  Ham- 
mond's Ohio  Rep.  244,)  does  certainly  differ  in  one  leading, 
if  not  controlling  fact,  from  the  case  of  Smith  v.  Jackson. 
That  fact  is,  that  the  real  estate  in  the  former,  was  purchased 
as  the  report  states :  ^'  as  a  site  for  their  establishment  as 
brass  and  iron  founders,  and  buildings  were  erected,  which 
were  used  and  occupied  exclusively  for  the  purposes  of  the 
partnership,  and  were  necessary  for  that  use,  and  constituted 
a  large  portion  of  the  capital  invested."  This  feature  is 
wholly  wanting  in  the  case  of  Smith  v.  Jackson^  unless  the 
buying  in  by  the  partners  there,  of  one  of  the  houses  and 
lots  to  secure  a  debt  due  their  firm,  can  be  tortured  into  a 
purchase  of  premises  for  partnership  purposes.  As  to  the 
rest  of  their  purchases,  which  were  as  it  is  expressed,  "upon 
speculation ;"  there  can  be  no  pretence  for  saying  that  they 
were  for  purposes  of  the  partnership  trade.  But  in  the  case 
of  Tovmsend  v.  Devaynes  before  Lord  Eldon,  which  seems 
to  be  especially  relied  on  by  the  Vice  Chancellor,  the  real 
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estate, ''  paper  mills  and  premises,"  are  expressly  stated  to 
have  been  purchased  for  the  use  of  the  partnership  business 
in  which  the  testator  was  engaged.  There  was  no  question 
there,  as  to  the  rights  of  partnership  creditors,  and  though  it 
is  now  a  case  of  undoubted  authority,  it  is  difficult  to  dis- 
cover how  it  has  any  application  to  the  point  decided  by  the 
T.  C.  in  Smith  v.  Jackson,  as  to  the  lien  of  partnership 
creditors  upon  the  proceeds  in  equity,  of  property  not  bought 
or  used  for  any  purpose  of  the  partnership  trade.  (See  note 
to  11  Simon's  Rep.  498,  where  the  case  is  fully  stated.)  The 
case  of  Ripley  v.  TFaterwarth,  7  Ves.  425,  also  decided  by 
Lord  Eldon,  is  of  die  same  description.  The  property  there 
was  held  and  used  for  the  purposes  of  the  partnership  trade. 
But  in  the  case  of  Bell  v.  Phyn,  7  Yes.  453^  the  property 
though  bought  with  partnership  funds,  was  not  bought  for 
the  purpose  of  the  partnership.  It  is  true  that  the  master 
oi  the  rolls  says  that  ''  even  if  it  could  be  considered  in  a 
proper  sense,  partnership  property,  upon  the  authority  of  the 
case  before  Lord  Thurlow,  ( Thornton  v.  Dixon,  3  Bro.  C. 
C.  199,)  I  am  obliged  to  decide  for  the  heir."  In  all  the  cases 
where  the  English  courts  have  held  that  real  estate  purchased 
with  partnership  funds,  was  to  be  considered  as  partnership 
property,  it  has  been  not  only  purchased,  but  used  solely  for 
the  use  of  the  trade,  or  held  converted  by  express  agree- 
ment. In  the  case  of  Cookson  v.  Cookson,  8  Sim.  643,  the 
Yice  Chancellor,  Sir  LauncelotShadwell,  expressly  sanctions 
this  view.  He  there  said,  (p.  647,)  "  But  what  strikes  me 
as  the  law  applicable  to  the  case  is  this,  namely — that  law 
which  Sir  William  Grant  laid  down  in  Bell  v.  Phyn.  Sup- 
pose this  was  partnership  property,  [  doubt  whether  there 
was  a  conversion.  There  was  no  occasion  to  call  for  it  for 
any  of  the  purposes  of  the  partnership.  It  remains  clear. 
Each  might  have  entered  into  the  enjojrment  of  his  Share. 
Then  suppose  all  die,  why  is  it  to  be  considered  personal 
property — something  different  from  what  it  really  is,  as  be- 
tween the  real  and  personal  representatives  ?"  So  it  appears 
to  me  in  this  case ;  when  the  partnership  terminated,  it  is 
not  suggested  that  there  was  any  necessity  for  a  sale 
of  a  particle  of  the  assets  for  the  purpose  of  paying  the 

60 
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partnership  debts.  The  consequence  therefore  is,  that  free- 
hold property  will  remain  freehold  in  the  difierent  parties." 
8  Sim.  543. 

The  case  of  Greene  v.  Crreene,  being  a  case,  therefore,  of 
the  sort,  where  the  English  courts  have  held  real  property 
converted  to  personal,  even  without  any  express  agreement 
that  it  should  be  considered  as  part  of  the  partnership  prop- 
erty if  it  was  purchased  with  partnersliip  funds  and  used 
for  the  purposes  of  the  partnership  trade,  the  claim  of  dow- 
er could  not  be  sustained,  until  the  debts  of  the  partnership 
were  first  paid.  The  idea  of  the  Vice  Chancellor,  then,  iu 
Smith  V.  Jackson^  that  the  courr,  in  Greene  v.  Greene,  pro* 
ceeded  mainly  upon  the  special  agreement  in  the  articles  of 
partnership,  does  not  seem  warranted  by  the  facts  in  the  case. 
There  was  no  need  of  any  special  agreement  to  constitute  it 
partnership  property,  if  it  was 'bought  and  used  for  partner- 
ship purposes.  Nor  is  it  easy  to  perceive,  even  if  they  did 
rely  mainly  on  the  special  agreement,  how  that  alone  would 
distinguish  it  from  the  case  of  Smith  v.  Jackson,  if  the  Vice 
Chancellor  was  right  there  in  his  conclusion,  that  there  was 
"sufficient  evidence  from  the  entries  in  the  partnership 
books,  and  from  other  circumstances,  that  the  partners  must 
have  understood  and  intended  the  purchases  to  have  been  held 
as  partnership  property.''  (p.  35.)  These  understandings  and 
intentions  of  the  parties,  he  holds  to  be  sufficient  to  deter- 
mine the  character  of  the  property  ;  and  that  being  once  de- 
termined, his  decision  in  favor  of  the  right  of  dower  in  the 
partnership  property,  seems  not  only  irreconcilable  with  the 
principle  of  the  decision  in  Ghreene  v.  Greene,  but  equally 
hostile  to  the  principle  of  his  own  decision,  in  Smith  v* 
Jackson,  If  the  character  of  partnership  property  rightly 
attached  to  it,  he  takes  it  for  granted,  that  it  is  liable  for  the 
partnership  debts,  in  the  first  instance ;  though,  if  merely 
bought  with  partnership  funds,  without  anything  further,  it 
may  he  doubtful  whether  any  such  preference  is  either  upon 
principle  or  authority  sufficiently  established.  ^But  being 
held  liable  in  this  case,  upon  sufficient  evidence  of  the  intent 
of  the  parties,  for  the  partnership  debts,  it  must  surely  re- 
main so,  not  only  as  to  the  administrator  and  next  of  kin  of 
the  deceased  partner,  but  as  to  the  dower  also,  until  those 
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fkibts  are  satisfied.  Both  parts  of  this  decision  can  not  stand 
together,  upon  the  Yice  Chancellor's  own  principles,  without 
the  aid  of  some  clearer  distinction  than  that  he  suggests 
with  regard  to  the  ground  on  which  the  court  in  Greene  v. 
Crreene,  mainly  proceeded. 

The  general  question,  as  to  the  character  of  real  estate  pur- 
chased by  two  partners  with  the  funds  and  for  the  business 
of  the  partnership,  where  one  of  them  died  leaving  the  firm 
without  personal  property  sufficient  to  pay  its  debts,  came  up 
in  the  case  of  Delmonieo  v.  Guillaume,  before  Assistant  Y. 
C.  Sandford,  2  Sandf.  R.  366.  He  there  held  that  such  real 
estate  was  in  equity  to  be  treated  as  personal  property ;  and 
that  the  surviving  partner  had  an  absolute  right  to  dispose 
of  it  as  such  for  the  payment  of  the  partnership  debts.  Upon 
this  ground,  without  even  the  personal  representative  of  the 
deceased  partner  having  been  made  a  party  to  the  bill  and 
without,  of  course,  any  regular  or  binding  account  of  the 
debts  and  assets  of  the  firm,  he  decreed  that  the  surviving 
partner  had  full  right  to  sell  the  real  estate  and  compelled 
the  purchaser  of  the  property,  who  objected  to  the  title,  on  a 
bill  for  a  specific  performance  by  the  surviving  partner,  to 
complete  his  purchase.  The  widow  and  infant  heir  of  the 
deceased  partner  were  made  parties  defendant  along  with 
the  purchaser ;  but  the  personal  estate  was  not  represented, 
as  expressly  appears  from  the  decision  of  the  Vice-Chancel- 
lor. The  guardian  ad  litem  of  the  infant  heir  was  ordered 
to  join  in  the  conveyance  in  the  name  of  the  infant. 

The  Assistant  Vice  Chancellor,  in  the  course  of  his  brief 
opinion,  observes : 

"  The  case  of  Coles  v.  Coles,  15  J.  R.  159  was  at  law.  In 
Smith  V.  Jackson,  the  Vice  Chancellor  concurred  in  the  doc- 
trine of  the  cases  before  cited,  to  its  extent  as  applicable  to 
creditors."  (Qm.  as  to  the  right  of  dower?)  "Indeed,  the 
cases  of  Phillips  v.  Phillips,  1  Mylne  &  Keen,  649,  and 
Broom  v.  Broom,  3  Id.  443,  go  so  far  as  to  hold  that  this 
farm  would  be  deemed  personalty  as  between  the  real  and 
personal  representatives.  If  that  doctrine  were  applied  here, 
the  personal  representative  would  be  a  necessary  party  to  this 
suit.  I  will  not  express  an  opinion  upon  the  point  adjudged 
in  those  cases."    2  Sand.  R.  368. 
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This  language  of  Y.  Ch.  Sandford  would  seem  U>intiifla(# 
a  doubt  whether  he  would  go  so  far  as  to  hold,  with  Sir  Jobs 
Leach,  the  master  of  the  rolls,  in  Phillips  v.  Phillips^  and 
Broom  ▼.  Broom^  that  this  farm  was  to  be  deemed  personally 
as  between  the  real  and  personal  representative,  in  case  of 
ifUestaci/f  as  was  the  c^ise  before  that  court.    Whether  such 
real  estate  may  not  pass  under  a  devise  or  bequest  of  all  the 
testator's  stock  in  trader  is  a  difierent  question*    But  if  the 
Yice  Chancellor  was  right  in  considering  it  as  personal  as 
well  as  partnership  property,  to  be  devoted  to  the  uses  of  the 
partnership  in  the  payment  of  debts,  and  so  ke  esipressly 
says :  (p^  367,)  it  is  not  easy  to  see  how  the  making  of  the 
personal  representative  a  party  to  the  suit  can,  upon  princi- 
ple, be  dispensed  with.    In  the  case  of  Broom  v»  Broom^  the 
personal  representative  of  the  deceased  partner  filed  the  bill 
against  the  infant  heir  and  the  a»»gnees  of  the  surviving 
partner  who  had  become  bankrupt,  to  have  the  sale  made  to 
the  latter  confirmed,  and  to  have  it  declared  that  the  share  of 
the  infant  heir  became  personal  assets  to  be  administered  by 
the  administratrix.    All  parties  were  then  before  the  court : 
the  administratrix  there  had  sold  the  share  of  her  deceased 
husband  before  the  bankruptcy^  but  the  purchase  money  was 
not  paid.    So  far,  therefore,  as  the  case  of  Broom  ▼.  Broom 
goes,  it  not  only  goes  to  show  that  the  personal  representative 
was  a  necessary  party  to  the  suit,  but  had  also  in  equity  the 
sole  right  of  disposing  of  the  property.    It  was  not  in  thai 
case  necessary,  for  the  payment  of  partnership  debts,  it  is 
true,  that  the  property  should  be  disposed  of;  but  if  it  had 
been,  surely  it  is  the  business  and  peculiar  duty  of  the  peF- 
sonal  representative  to  see  that  siaeh  is  the  case,  and  to  take 
care  that  nothing  of  the  estate  which  ought  to  go  to  the  iOr 
dividual  creditors  or  next  of  kin,  is  misapplied  to  the  pay- 
ment of  partnership  debts,  when  there  might  be  sufficient 
assets  without  the  sale  of  the  real  estate.     But  granting 
that  there  was  not  enough  of  the  partnership  assets  to  pay 
its  debts,  yet  if  there  was  more  than  enough  of  the  in- 
dividual personal  assets  of  the  deceased  partner,  is  not  the 
personal  representative  of  the  deceased  partner  entitled  to 
elect  whether  that  share  of  the  debt  shall  be  paid  out  of  the 
one  fund  or  the  other ;  or,  in  other  words,  to  redeem  the  pro- 


TBNANCT  IN  COMMON.  477 

pert3r  fibm  the  lien  of  the  partnership  debts  ?  Or  suppose, 
Che  heir  at  lav  being  of  full  age,  had  elected  to  consider  it 
real  estate  and  most  for  his  benefit  to  pay  his  ancestor's  share 
of  the  debts  of  the  partnership;  he  being  also  the  only  next 
of  kin  and  entitled  to  the  whole  surplus,  can  there  be  a  doubt 
that  he  might  compel  the  personal  representatiFCs  to  redeem 
the  land  ?  And  would  it  not  then  be,  in  the  hands  of  the 
heir,/6al  estate  to  every  possible  intent  ?  or  must  it  remain 
personal  estate  forever?  In  every  point  of  view,  therefore, 
it  would  seem  that  the  personal  representative  of  the  deceased 
partner,  if  the  right  of  selling  did  not  belong  to  him,  was  a 
necessary  party  to  this  suit  The  dissolution  of  the  partner- 
ship by  the  death  of  a  copartner,  vested  the  actual  legal  as 
well  as  equitable  interest  in  him,  subject  to  the  payment  of 
the  partnership  debts ;  and  when  the  aid  of  a  Court  of  Chan- 
cery was  invoked  to  make  a  perfect  title  to  a  purchaser  of 
that  interest,  through  a  sale  made  by  the  surviving  partner, 
the  court  should  haVe  had  all  parties  before  it  who  could 
claim  it  either  as  real  or  personal.  The  Y.  C.  says  indeed 
that  ^^  The  surviving  partner  will  be  required  to  account  for 
this  property  as  a  part  of  the  assets  of  the  copartnership :" 
but  account  to  whom  ?  If  to  the  personal  representative  of 
the  deceased  partner,  that  alone  proves  that  he  ought  to  have 
been  a  party.  In  short,  it  would  seem  that  the  proper  frame 
of  the  complainant's  bill  in  this  case  would  have  been  a  bill_ 
against  the  personal  representative  as  well  as  the  heir  at  law 
for  a  sale,  of  the  property  to  pay  the  partnership  debts :  upon 
an  account  taken  of  its  assets  and  liabilities ;  or  to  pay  their 
proportion  of  the  debts  out  of  other  assets  of  the  testator.  Of 
his  right  to  sell  at  all  the  share  of  his  partner,  and  to  enforce 
such  a  sale  against  the  heir  at  law  and  the  purchaser,  by  a 
bill  for  specific  performance,  we  must  be  pardoned  for  enter- 
taining doubts  until  further  adjudications  shall  dispel  them. 
The  case  .of  Phillips  v.  Phillips  goeij  to  the  extremest 
verge  of  the  doctrine  of  transforming  real  estate  held  by 
partners  into  personalty,  and  is,  in  a  great  degree  contradict- 
ed, as  to  the  character  of  it,  where  it  is  a  question  between 
the  real  and  personal  representative,  by  the  later  and  better 
considered  decision  of  Sir  William  Grant,  in  Cooksan  v. 
Cookson.  8  Sim.  R.  643,  before  cited.    He  held  that  «  all  the 
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debts  of  thd  partnership  being  paid,  the  share  of  the  deceased 
partner  in  such  real  estate,  retained  its  original  character  and 
descended  to  the  heir."  And  when  the  partnership  purposes 
are  served,  as  personalty,  why  should  it  not  result  to  its  real 
character  ?  Why,  as  Sir  William  Grant  there  asks,  should 
it  be  considered  as  something  different  from  what  it  really 
is,  as  between  the  real  and  personal  representatives  ? 

The  case  of  Houghton  v.  Houghton^  11  Simon,  4^1,  is 
not  in  conflict  with  these  principles.  The  Vice  Chancellor 
Sir  L.  Shadwell,  there  expressly  says  that  that  case  was  not 
decided  upon  that  of  Phillips  v.  Phillips^  though  the  mar- 
ginal note  would  make  it  appear  so.  He  says :  '*  Now  I  con- 
fess that  I  do  not  think  that  this  case  stands  on  the  proposi- 
tion which  was  stated  so  very  plainly  and  broadly  by  Sir 
John  Leach  in  the  case  of  Phillips  v.  Phillips ;  but  the 
question  before  me  is  this ;  whether  I  have  not  sufficient  evi- 
dence of  the  dealing  between  James  and  John  with  regard 
to  this  real  estate  (in  which,  as  real  estate,  James  then  had 
the  sole  interest)  to  show  that  James  consented,  as  regarded 
John,  that  it  should  be  treated  as  partnership  property ;  and 
my  opinion  is  that  the  evidence  does  amount  to  that."  In 
addition  to  this  consent,  the  property  had  also  been  purchased 
with  partnership  funds,  and  used  for  partnership  purposes. 

Chancellor  Kent  in  the  note  (c)  3  Kent's  Com.  39,  thus 
lays  down  the  rule  as  settled  in  England ;  "  The  general 
principle  now  declared  in  the  English  law  is,  that  real  estate 
acquired  for  the  purposes  of  a  trading  concern,  is  to  be  con- 
sidered as  partnership  property,  and  to  be  first  applied  in  sat- 
isfaction of  the  demands  o£  the  partnership.''  He  even  states 
the  doctrine  in  Phillips  v.  Phillips  without  qualification. 
But  he  dissents  from  the  decision  in  Smith  v.  Jackson  on 
both  points,  quite  as  strongly  as  we  have  ventured  to  do  on 
the  mere  point  of  dower.  He  says  :  "  The  Vice  Chancellor 
in  New  York  in  Smith  v.  Jackson,  2  Sd.  R.  28,  reviews  all 
the  conflicting  cases  on  this  point ;  and  he  follows  the  Su- 
preme Court  of  New  York  and  holds,  that  though  real  estate 
be  purchased  with  partnership  funds  for  partnership  pur- 
posesj"^  there  is  no  survivorship  as  to  the  real  estate,  and  the 


*  Qti«re  7  If  the  property  there  was  pmchated  withia  the  proper  meaning 
of  the  temuH-for  partnorriiip  purposes  ? 
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share  of  a  deceased  partner  as  a  tenant  in  common  descends 
to  his  heirs,  unless  there  be  an  agreement  among  the  part- 
ners, that  the  lands  so  purchased  shall  be  considered  as  per- 
sonal property ;  and  that  there,  upon  the  foot  of  that  agree- 
ment and  not  without  it,  equity  would  apply  the  lands  to  pay 
partnership  debts'.    Nay,  he  gives  the  wife  her  dower  in  the 
partnership  share  so  descended.    The  decisions  on  this  side 
of  the  question,  appear  to  me  to  be  a  sacrifice  of  a  principle 
of  policy,  and  above  all,  a  principle  of  justice,  to  a  technical 
rule  of  doubtful  authority."    (This  note  of  Ch.  Kent  con- 
tains a  summary  notice  of  cases  on  the  appropriation  of  part- 
nership lands  to  partnership  debts,  in  preference  to  others,  in 
several  states  of  the  Union,  and  he  says ;  'SThe  prevalence 
and  correctness  of  the  preference  appear  to  be  incontestable." 
In  fine,  upon  principle  and  the  better  authorities,  it  may 
be  doubted  whether  the  proposition  laid  down  by  Sir  Wm; 
Grant  in  Cookson  v.  Cookson^  upon  this  point  is  not  carry- 
ing the  doctrine  of  considering  real  estate  of  a  partnership, 
personal  assets,  as  far  as  it  can  properly  be  so  considered. 
By  express  agreement,  or  even  acts  of  the  parties,  lands 
bought  by  the  partnership  though  not  for  strict  partnership 
purposes,  may  be   made    partnership   assets;    and   land, 
bought  with  their  joint  funds,  for  the  purposes  of  their  trade, 
become  assets  of  .the  firm,  without  any  such  agreement. 
But  when  those  purposes  have  ceased,  by  the  termination  of 
the  firm ;  upon  the  liquidation  and  payment  of  its  debts, 
out  of  other  assets,  what  rule  of  justice,  of  equity,  or  of  pol- 
icy can  there  be,  that  hinders  the  real  estate  from  resuming 
its  true  character,  with  all  the  legal  incidents  ? 
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FuRMANi  appellant,  t;.  Cos,  respondenti  1  C.  C.  E.  96. 

Liability  of  Trustee  or  Executor  who  has  been  robbed  of 

TYust  Money. 

The  Court  of  Errors  held  in  this  case  that  it  sufficieDtly 
appeared  from  the  evidence  that  the  executor  of  a  testator, 
bad,  in  his  lifetime,  been  robbed  of  a  certain  sum  of  trust 
money  received  by  him,  and  that  his  personal  representative 
might,  after  his  death,  avail  himself  of  the  feict,  in  excuse, 
though  uncorroborated  by  the  oath  of  the  party. 

The  decree  of  the  Chancellor  was  on  this  ground,  re- 
versed. 


MuNBO  V.  Allaire,  2  C.  C.  E.  183. 

Trustee  purchasing  from  his  cestui  que  trust;  Specific 

Performance. 

In  this  case,  a  purchase  had  been  made  of  certain  real  es* 
tate  by  an  executor  who  had  power  to  sell  for  the  benefit  of 
a  third  person,  from  the  cestui  qtie  trust.  Under  the  circum- 
stances  of  this  case,  the  Chancellor  held  it  no  objection*  on  a 
bill  filed  by  the  executor  for  a  specific  performance  and  oth- 
er purposes,  to  a  decree  for  specific  performance.  But  on 
appeal, 

The  Court  of  Errors  held,  that  such  purchases  by  a  trus- 
tee of  his  cestui  que  trusty  are  not  favored  in  equity,  and 
that  he  can  not  maintain  a  bill  for  a  specific  performance  of 
such  a  contract 

The  decree  of  the  Chancellor  was  accordingly  reversed. 
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Pish  BR  and  others,  appellants,  v.  Joseph  C.  Field,  respon* 

dent,  10  J.  R.  496. 

Assignment  of  Equitable  Interest ;  Declaration  of  Trust. 

The  appellants  filed  their  bill  in  the  court  below,  stating 
the  following  case.  Letters  patent  were  issued  to  B.  Griffenj 
a  soldier  in  the  New  York  line,  for  a  certain  lot  in  the  mili- 
tary tract,  town  of  Aurelius.  On  the  24th  of  Mareh,  G-,  for 
a  Valuable  consideration,  sold  his  right  to  military  lands,  and 
made  an  assignment  thereof  to  John  Bird,  on  the  back  of  the 
discharge,  given  to  him  by  the  commander  in  chief.  In 
February,  1 762,  Bird  sold  and  assigned  the  right  to  B.  Fish- 
er, John  and  G.  Fisher.  Under  the  act  of  the  legislature,  of 
January  8, 1793,  and  27th  March,  1794,  these  assignments 
were  deposited  and  registered,  on  the  1  st  of  September,  1794, 
according  to  law.  The  respondent  having  set  up  some 
claim  to  the  lot,  a  hearing  was  had  before  the  Onondaga 
commissioners.  The  respondent  claimed  under  a  convey- 
ance from  B.  Griffen  for  the  lot  in  question,  dated  March 
16th,  1794.  But  the  commissioners  being  of  opinion  that 
this  deed  to  the  respondent  was  in  fraud  of  the  prior  right 
of  the  appellants,  who  had  sued  out  a  patent  for  the  lot  td 
Griffen,  in  July,  1792,  which  was  minuted  in  the  office  of 
the  Secretary  of  State,  were  of  opinion  that  Fields  took  the 
lot  subject  to  the  rights  of  the  appellants,  and  awarded  the 
lot  to  the  respondent  in  trust  for  the  appellants.  The  bill 
prayed : 

1.  That  the  respondent  might  bo  decreed  to  convey  the 
premises  to  them. 

2.  That  the  respondent  be  restrained  from  proceeding  fur- 
ther at  law  against  the  tenants  of  the  appellants,  and  for 
general  relief. 

The  following  instrument  was  proved  to  have  been  exe- 
cuted to  Bird,  when  he  sold  his  right  to  military  lands  to 

Bird  : 

61 
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"  This  is  to  certify  that  the  bearer  hereof,  Jobn  Bird,  is 
entitled  to  all  the  lands  that  I  Benjamin  Griffen,  am  entitled 
to  either  from  the  state  or  continent  for  my  services  as  a  sol- 
dier, certified  in  my  discharge." 

24th  of  March,  1784,  signed  and  sealed  by  G. 

The  delivtry  of  the  discharge  with  this  certificate  en- 
dorsed thereon,  was  proved,  and  that  Bird  paid  him  15  or 
16  dollars,  the  usual  price  for  soldier's  right  to  military  lands. 
It  was  also  proved  that  in  1794,  when  Griffon  executed  the 
deed  to  Fields,  the  latter  enquired  if  he  had  ever  sold  his 
right  to  lands,  and  G.,  answered  he  had  not,  but  had  signed  a 
paper  respecting  it  tosomeother  person  whom  he  did  not  name. 
Fields  did  not  ask  for  the  discharge,  nor  was  any  produced. 
Some  money  and  goods  were  at  the  time  paid  by  Fields, 
the  purchaser,  to  G.,  but  how  much  did  not  appear. 

On  the  bearing  of  the  cause,  the  Chancellor  Lansing  dis- 
missed the  appellant's  bill  with  costs,  on  the  ground  that 
the  certificate  of  G.,  in  the  transfer  of  his  discharge  to  Bird, 
was  neither  good  as  a  grant ;  nor  as  a  contract  under  the 
statute  of  frauds.  He  held  that  the  certificate  was  a  nullity 
as  a  conveyance,  no  consideration  being  expressed  in  it,  and 
no  words  legally  competent  to  convey  an  interest  in  lands, 
having  been  made  use  of.  Neither  was  it  good  as  a  contract, 
for  it  does  not  specify  any  terms  of  an  agreement,  nor  ex- 
press any  consideration ;  that  the  consideration  is  a  part 
of  the  agreement,  and  the  whole  agreement  must  be  set 
forth;  and  cites  Wain  v.  Walter s^  5  East,  10,  as  the  true 
rule,  and  as  equally  binding  in  law  and  equity.  On  ap- 
peal. 

The  Court  of  Errors  held,  Kent,  Chief  Justice,  delivering 
the  opinion  of  the  court,  that  as  G.,  at  the  time  of  the  trans- 
fer to  B.,  by  the  certificate,  had  only  an  equitable  interest, 
that  the  certificate  was  an  assignment  of  that  right,  and 
transferred  his  whole  interest,  and  was  sufficient  for  that 
purpose,  without  any  words  of  inheritance  or  consideration 
expressed  in  the  instrument.  That  it  amounted  to  a  decla- 
ration of  trusty  and  was  a  sufficient  authority  to  B.,  to  pro- 
cure a  patent  in  his  own  name,  had  not  the  statute  directed 
it  to  be  issued  in  the  name  of  the  soldier ;  and  that  after  the 
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patent,  G.,  took  it  as  a  trustee  to  B.,  who  bad  the  equitable 
interest;  especially  as  the  act  of  April  6,  1790,  provided,  that 
previous  sales  and  dispositions  of  the  lands  made  by  soldiers 
should  be  valid,  and  the  patent  having  a  retrospective  effect 
must  be  deemed  to  have  vested  the  lands  in  the  patentee  and 
his  heirs  from  the  I7th  of  March,  1783 ;  that  no  particular 
form  of  words  was  requisite  to  create  a  trust. 

The  defendant  Fields  purchased  of  Griffen,  knowing  of 
the  assignment,  and  therefore  he  was  a  purchaser,  chargea- 
ble with  the  trust,  and  as  much  bound  to  execute  the  trust, 
as  the  soldier  himself.    Per  Kent,  C.  J.,  p.  506. 

This  being  the  unanimous  opinion  of  the  court,  the  decree 
below  was  ordered  to  be  reversed,  and  that  a  decree  be 
made  that  the  respondent  be  decreed  to  convey  the  land  to 
the  appellants,  and  be  enjoined,  &c.,  according  to  the  prayer 
of  the  bilLl 


LoRiLLARD  t;.  Coster,  14  Wend.  255,  399. 

IiiCh.»5Paiffe,  172,  234. 

Trust  estate  for  twelve  lives,  with  remainders  over  ;  Per- 
peluity  ;  Trust  to  receive  and  pay  over  under  sec.  55 ih 
of  Statute  of  Trusts* 

Appeal  from  a  decree  of  the  Chancellor. 

The  bill  in  this  case  was  filed  by  the  executors  of  the 
testator  for  the  purpose  of  settling  the  construction  of  the 
will  and  codicil  of  George  Lorillard,  of  the  city  of  New 
York,  who  died  in  September,  1832,  a  bachelor,  leaving 
real  and  personal  estate  worth  about  three  millions  of  dol- 
lars ;  roost  of  which  was  in  real  estate  in  the  city  of  New 
York.  His  mother  survived  him  but  a  few  days.  He  left 
two  brothers  of  the  whole  blood,  Jacob  and  Peter;  one 
brother  and  sister  of  the  half  blood  ;  a  niece,  Mrs.  Bartow, 
daughter  of  a  deceased  brother,  Blaze  Lorillard,  and  two 
grand-nephews,  George  and  Blaze  Lorillard,  sons  of  a  de- 
ceased son  of  his  brother  Blaze.  Upon  the  death  of  his 
mother,  the  persons  enumerated  were  the  only  heirs-at-law. 
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By  his  will,  made  in  October,  1831,  he  appointed  hi^ 
brother  Jacob,  and  twelve  of  his  nephews  and  nieces  of  the 
whole  blood,  children  of  his  brother  Jacob,  Peter  and  Blaze, 
trustees  and  executors,  and  devised  to  them  as  such,  as  joint 
tenants,  and  not  as  tenants  in  common,  all  his  real  and  per- 
sona! estate,  in  trust,  for  the  uses  and  purposes  declared  in 
his  will ;  they  were  as  follows : 

Firsty  as  to  his  real  estate  in  the  city  of  New  York,  to 
lease  the  same  from  time  to  time,  and  to  receive  the  rents 
and  profits  thereof;  an(J  out  of  such  rents  and  profits  to 
pay  sundry  legacies,  and  annuities  there  bequeathed ;  and 
to  account  for,  pay  over,  and  divide  the  residue  of  such 
rents  and  profits,  after  deducting  expenses  and  disburse- 
ments, to  and  among  the  twelve  nephews  and  nieces  who 
were  named  as  executors  and  trustees  in  the  will,  and  who 
were  the  only  children  of  his  brothers  of  the  whole  blood, 
during  their  natural  lives  ;  and  to  the  survivor  or  survivors 
of  them,  to  be  divided  equally  between  them  or  such  of  them 
as  should  from  time  to  time  be  living,  share  and  share 
alikeP  The  shares  of  the  nieces  and  grand-nieces  to  be 
paid  to  them  for  their  separate  use  and  benefit  free  from 
the  control  or  liabilities  of  their  husbands. 

Secondly,  to  convert  all  the  residue  of  his  real  and  perso- 
nal estate  into  money,  within  three  years  after  his  death, 
and  invest  the  same  in  the  purchase  of  real  estate  in  the 
city  of  New  York ;  and  the  clear  rents  and  profits  of  it  to  be 
paid  and  divided  by  the  executors  and  trustees  to  and  among 
all  the  children  of  his  three  brothers,  and  the  survivor  or 
survivors  of  such  children  during  their  natural  lives,  to  be 
equally  divided  among  them,  share  and  share  alike,  and 
with  the  same  proviso  as  in  the  preceding  clause.  He 
also  declared  it  to  be  his  will  and  desire,  that  his  said 
nephews  and  nieces  should  not  alienate,  sell,  or  transfer 
their  shares  of  such  rents  and  profits,  or  any  part  thereof, 
without  the  written  consent  of  a  majority  of  his  executors 
and  trustees ;  that  majority  not  to  be  less  than  three  persons* 

Thirdly,  The  will  directed,  that  after  the  death  of  all  his 
said  nephews,  all  his  estate  then  remaining  should  be 
^equally  divided  among  all  the  children  of  such  nephew^ 
and  nieces,  and  the  surviving  children  of  such  of  them  as 
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might  be  dead,  in  equal  proportions,  per  stirpes^  and  not  per 
capita — special  directions  being  given  in  tlie  will  as  to  the 
distribution  ;  which  was  not  to  be  made  until  two  years 
after  the  death  of  all  his  said  nephews  and  nieces. 

Fourthly^  The  testator  provided  that  not  less  than  three  of 
his  executors  and  trustees  might  execute  the  trust :  also,  if  re- 
duced to  less  than  five  by  death  or  disability,  the  number 
should,  from  time  to  time,  be  increased  to  seven.  Such  new 
trustees  were  to  receive  l-16th  of  the  net  income  of  the  estate, 
during  the  time  they  acted  as  such,  in  lieu  of  their  annuity. 

By  a  codicil,  made  in  December,  1831,  he  devised  in  fee 
to  his  nephew,  P.  L..  jnn.,  son  of  his  brother  Peter,  a  moiety 
of  various  parcels  of  real  estate,  and  also  a  house  and  lease- 
hold lot  of  ground  in  the  city  of  New  York,  upon  condition 
that  he  within  two  years  after  the  testator's  decease,  pay  to 
his  executors  and  trustees  $25,000,  to  be  invested  by  them 
in  trust  for  the  uses  and  purposes  declared  in  the  second 
article  of  his  will ;  and  upon  the  further  condition  that  he 
should  agree  to  pay  $200,  as  an  annuity  to  B.  M.  jr.,  for  10 
years  after  the  death  of  the  testator:  if  these  conditions 
were  not  accepted,  the  devise  to  be  void,  and  the  property 
to  be  sold,  and  proceeds  applied  as  directed  in  the  second 
article  of  the  will.  By  the  same  codicil,  he  gave  a  life  es- 
tate in  a  certain  farm  to  a  grand-nephew  G.  L. ;  also  another 
life  estate  in  another  farm  to  another  grand-nephew,  B.  L. ; 
and  a  life  estate  in  two  other  farms  to  his  niece,  Mrs.  Bar- 
ton ;  directing  that  after  such  life  estates,  the  trustees  should 
sell  the  properly  and  invest  the  proceeds  as  provided  in  the 
second  article.  He  also  save  annuities  to  the  children  of 
his  half  brother  during  their  lives  or  until  the  death  of  all 
the  children  of  his  three  brothers,  B.,  P.  and  J.  L.,  to  be  paid 
out  of  the  fund  created  for  the  payment  of  annuities. 

The  will  and  codicil  were  proved,  and  letters  testamentary 
issued  to  some  of  the  nephews  and  nieces  named  in  the 
will  as  executors  and  trustees.  Catharine  Holsman,  the 
mother  of  the  testator,  made  a  will  of  her  personal  estate, 
previous  to  her  death,  and  appointed  her  sons  George  and 
Jacob,  and  J.  G.  Coster,  executors ;  the  two  latter  of  whom 
took  upon  them  the  execution  of  the  will. 

The  bill  was  filed  by  Jacob  Loriliard,  one  of  the  executors 
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and  trustees  named  in  the  will  of  his  brothers ;  and  the  seven 
nephews  and  nieces  who  first  took  out  letters  testamentary  on 
the  willof  George  Lorillard,  together  with  thehusbandsof  such 
of  the  nieces  as  were  married ;  for  the  purpose  of  settling  the 
construction  of  the  will,  and  to  have  such  of  the  trusts  as 
were  valid,  carried  into  effect  under  the  direction  of  the 
court.  Mrs.  Bartow  and  her  husband,  she  having  refused  to 
join  in  the  suit,  and  the  four  executors  and  trustees,  who 
were  minors  were,  with  the  other  heirs  at  law,  made  de^ 
fendants. 

They  in  their  answers  insisted,  that  the  devises  and  be- 
quests  were  illegal,  except  some  of  the  specific  devises  and 
bequests  contained  in  the  codicil ;  and  they  claimed  to  have 
the  residue  of  the  estate  distributed  as  in  case  of  intestacy. 
The  rights  of  the  infant  defendants  were  submitted  to  the 
decree  of  the  court. 

The  cause  was  first  heard  before  the  Vice  Chancellor  of 
the  first  circuit,  (McCoun,)  who  decreed  in  favor  of  the 
validity  of  all  the  trusts  contained  in  the  first  and  second  ar- 
ticles of  the  will. 

The  Vice  Chancellor  arrived  at  these  conclusions;  (See 
his  opinion,  6  Paige,  179 :) 

1.  That  the  trusts  of  the  second  as  well  as  of  the  first 
article  were  valid  at  common  law. 

2.  That  the  tmsts  declared  in  the  first  article  of  the 
will  were  not  an  infringement  of  the  common  law  rule 
as  to  perpetuities;  he  cites  the  case  of  Bengough  v. 
EldridgCj  (1  Sim.  Rep.  173,)  where  the  inheritance  was 
suspended  during  the  life  of  28  persons ;  and  the  trusts  to 
be  performed  after  their  decease,  were  held  valid  by  Sir  John 
Leach,  V.  C.  This  decree  was  affirmed  in  the  House  of 
Lords,  where  it  was  established  that  a  limitation  by  way  of 
executory  devise,  not  to  take  effect  until  after  the  determina- 
tion of  those  lives,  and  a  term  of  21  years,  as  a  term  in  gross, 
and  without  reference  to  the  infancy  of  any  person,  is  a  valid 
limitation."  (Reported  under  the  title  of  Cadell  v.  Palmen 
in  the  House  of  Lords,  I  Clark  and  Finn,  372.* 


*  It  was  held  in  the  House  of  Lords,  by  all  the  judges  in  this  case,  that  if 
to  the  term  in  gross  of  21  years,  be  added  the  number  of  months  equal  to  the 
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3.  As  to  the  trusts  declared  in  the  second  article  of  the 
will,  the  Vice  Chancellor  held  that  by  the  expressions  there 
used  :  *<  That  after  the  death  of  all  my  said  nephews  and 
nieces,  all  my  estate  then  remaining  shall  be  equally  divided 
among  all  the  children  of  my  said  nephews  and  nieces,"  the 
testator  intended  exclusively  those  nephews  and  nieceS| 
mentioned  in  the  first  article  of  his  will,  to  whom  he  had 
given  life  estates,  and  that  it  did  not  extend  to  after  born 
children  of  his  brothers,  if  any  should  be  born  ;  that  the  life 
estates,  therefore,  given  to  those  nephews  and  nieces  by  the 
second  article,  being  confined  to  those  nephews  and  nieces 
who  were  then  living,  the  period  for  the  limitation  over  to 
take  effect,  did  not  exceed  the  common  law  rule.  Bnt  even 
if  the  other  construction  prevailed,  that  then  by  well  settled 
rules  of  law,  it  would  not  let  in  children  born  after  the 
death  of  the  testator. 

4.  The  Vice  Chancellor  held  that  the  trusts  in  both  the 
first  and  second  articles  of  the  will,  in  favor  of  the  nephews 
and  nieces  were  also  valid,  under  the  provisions  of  the  Rev. 
Stat,  of  1830,  relative  to  trusts  and  the  suspension  of  the 
power  of  alienation.  That  the  trusts  as  to  their  nature  and 
purpose,  were  within  the  terms  of  the  3d  clause  of  the  56th 
section,  which  provides,  that  express  trusts  may  be  created, 
3.  "  To  receive  the  rents  and  profits  of  lands,  and  apply  them 
to  the  use  of  any  person  during  the  life  of  such  plerson, 
or  for  any  shorter  term,  subject  to  the  rules  prescribed  in  the 
first  article  of  this  title."  He  did  not  advert  to  the  question 
since  made,  whether  the  trust  as  expressed  in  this  will,  "  to 
pay  over  and  divide  the  rents  and  profits,"  was  equivalent 
to,  and  could  be  supported  as  a  trust  to  '^  apply  to  the  use"  of 
the  cestui  que  (rust.  As  to  the  number  of  the  cestuis  que 
trust,  he  maintains  that  none  of  the  provisions  of  the  Rev« 
Stat,  have  declared  that  a  trust  shall  not  be  created  for  the 


longest  or  to  the  ordioary  period  of  grestation,  the  limitation  would  be  ▼oid« 
Mr.  Baron  Bayley,  who  delivered  the  opinion  of  the  judges,  says :  "  The 
unanimous  opinion  of  the  judges  is,  that  such  a  limitation  would  be  void,  and 
too  remote.  They  consider  21  years  as  the  limit,  and  the  period  of  gestation 
to  be  allowed  only  in  those  cases  where  the  gestation  actually  exists." 
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benefit  of  more  than  a  limited  number  of  persons  in  being 
at  the  time  or  during;  the  lives  of  any  particular  number. 
The  14ih  and  15th  sections  of  the  article  ^'  Of  the  Creation 
and  Division  of  Estates/'*  he  holds,  apply  only  to  future 
estates.  "  They  do  not  affect  estates  in  possession  or  those 
where  an  immediate  right  of  possession  is  conferred.  It  is 
still  competent  by  deed  or  will  to  create  an  estate  to  take  ef« 
feet  immediately  in  possession,  in  favor  of  any  number  of 
persons  in  being,  as  joint  tenants  for  their  lives,  and  for  the 
life  of  the  survivor ;  because,  however  numerous  they  may 
be,  they  have  only  to  unite  with  the  remainder-manor  rever- 
sioner, and  convey  the  whole  estate  in  fee." 

"  But  it  is  said,  that  devising  the  legal  estate  to  trustees 
for  the  use  of  so  many  persons  during  life,  is  of  itself  an  in- 
fringement of  the  rule,  and  invalidates  the  whole  trust,  be- 
cause the  trustees  are  not  at  liberty  to  convey ;  and  cestuis 
que  trust  have  no  estate  or  interest  in  the  lands  which  they 
can  join  in  conveying,  so  long  as  any  one  of  the  twelve  shall 
live ;  and  consequently  that  the  power  of  alienation  is  in 
suspense  for  a  greater  length  of  time  than  the  lives  of  two 
persons  in  being."  In  answer  to  this  objection,  the  Vice 
Chancellor  says :  "  Except  iu  contravention  of  the  trust,  I 


\  *  $  14.  "  Erery  ftitare  estate  shall  be  void  in  its  creation,  which  shall  sus- 
pend the  absolute  power  of  alienation  for  a  longer  period  than  is  prescribed  in 
this  Article.  Such  power  of  slienation  is  suspended  when  there  are  no  per- 
sons in  being,  by  whom  an  absolute  fee  in  possession  can  be  conveyed. 

(  15.  The  absolute  power  of  aiieualion,  shall  not  be  suspended  by  any  con- 
dition or  limitation  whatever,  fbr  a  longer  period  than  during  the  continuance 
of  not  more  than  two  livdl  in  beiog  at  the  creation  of  the  estate,  except  in  the 
•ingle  case  mentioned  in  the  next  section. 

§  16,  provides  that  a  contingent  remainder  in  fee  may  be  limited  on  a  prior 
remainder  in  fee,  to  take  effect  if  the  person  to  whom  the  first  is  limited,  die 
before  attaining  21,  or  upon  any  other  contingency  which  determines  the  first 
estate  before  the  person  to  whom  it  is  limited  obtains  full  age. 

(17.  "  Successive  estates  for  life  shall  not  be  limited  unless  to  perMns  in 
being  at  the  creation  thereof ;  and  where  a  remainder  shall  be  limited  on  more 
than  two  successive  estates  for  life,  all  the  life  estates  subsequent  to  those  of 
the  two  persons  first  entitled  thereto,  shall  be  void,  and  upon  the  death  of 
those  persons,  the  remainder  shall  take  effect  in  the  same  manner  as  if  no 
other  Uie  estates  had  been  created.     1  Rev.  Stat.  718.    (2d  £d.) 
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HO  where  find  a  trustee  ia  whom  the  legal  estate  is  vestedi 
prohibited  from  conveyiDg." 

5.  The  question  as  to  the  limitation  over  at  the  death  of 
the  twelve  nephews  and  nieces,  the  Vice  Chancellor  says, 
the  counsel  for  the  complainants  have  purposely  avoided 
discussing,  but  that  the  defendants  have  urged  the  point  as  one 
necessarily  involved  in  the  decision  ;  because  if  that  part  ia 
void,  the  whole  is  vitiated.  "  That  consequence  in  my  judg* 
ment  does  not  follow.  Even  if  void,  I  am  decidedly  of 
opinion  that  all  the  prior  trusts  are  to  be  executed."  Beard 
v.  Westcoit^  5  Barn,  and  Aid.  807;  and  1  Turn,  and  Kuss. 
25.  If  the  defendants  wished  a  decree  setting  aside  or  de- 
claring void  the  remainder  over,  they  should  have  filed  a  cross 
bill,  as  was  done  in  Thelluson  v.  Woodford.  It  has  been 
objected  that  there  are  not  parties  in  esse  to  enable  the  court  to 
make  a  decree."  This  the  Vice  Chancellor  declined  to  de- 
termine, but  expressed  his  opinion  that  the  future  estate  thus 
created  was  void. 

6.  Nothing  was  said  in  his  opinion  or  decree,  as  to  the  valid- 
ity of  the  provision  giving  the  one-sixteenth  of  the  income 
to  the  grand-nephews  and  nieces,  who  might  be  selected  as 
new  trustees :  nor  as  to  the  validity  of  an  accumulation  .di- 
rected by  the  will  of  one-half  of  the  share  of  Mrs.  Bartow,  in 
the  rents  and  profits,  and  of  the  whole  of  J.  L.  jr.'s  share 
for  seven  years,  as  provided  in  the  codicil. 

From  this  decree,  all  the  defendants,  except  Peter  Loril** 
lard,  the  brother,  and  the  four  minor  executors  and  trustees, 
appealed  to  the  Chancellor. 

The  Chancellor  held : 

I.  "  That  this  was  a  case  in  which  the  heirs  at  law  of  the 
testator,  who  insisted  upon  the  invalidity  of  the  whole  trusts 
as  to  the  rents  and  profits,  and  as  to  the  ultimate  limitation 
over  to  the  children  and  grand  children  of  the  twelve  neph- 
ews and  nieces,  had  a  right  to  ask  for  a  decision  of  the  court 
as  to  the  validity  of  these  several  limitations,  before  the 
trustees  could  be  considered  as  authorized  to  execute  the 
power  in  tnist  in  relation  to  investing  the  personal  estate, 
and  the  proceeds  of  the  real  estate  out  of  the  city  of  New 
York.    That  investment  can  be  authorized  by  the  court  on- 

62 
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I7  80  far  as  the  trusts  are  legal  and  proper.  And  if  tba  Kmi* 
tation  over  to  the  children  and  grand  children  of  the  tweW# 
nephews  and  nieces,  or  any  part  of  the  previous  trust,  is 
▼oid,  then  the  investment  must  be  made  in  such  a  manner 
as  to  secure  the  rights  of  those  entitled  to  what  is  not  well 
devised.  So  far  as  is  necessary  to  settle  the  rights  of  the 
appellants,  the  executors  and  trustees  must  be  considered  as 
the  legftl  representatives  of  the  rights  of  persons  not  yet  in 
esse^  who  could  not,  of  course,  be  brought  before  the  court 
as  parties,  and  it  is  not  the  fault  of  the  appellants  that  the 
grand-nephews  and  nieces  of  the  testator,  who  were  in  ex- 
istence at  the  commencement  of  this  suit,  were  not  made 
parties  thereto.*  If  the  question  as  to  the  want  of  proper 
parties  had  been  suggested  before  the  Tice  Chancellor,  it 
would  have  been  the  correct  course  to  let  the  cause  stand 
over,  with  leave  to  the  complainants  to  amend  their  bill,  so 
as  to  bring  all  necessary  parties  before  the  court.  But  as 
neither  party  raised  the  objection  there,  it  was  competent  for 
the  court  to  go  on  and  settle  the  rights  of  the  parties  then 
before  it ;  which  decree  is  of  course  without  prejudice  to  the 
rights  of  those  who  are  not  before  the  court  as  parties,  and 
who  were  entitled  to  be  made  parties  before  a  decree  could 


*  Bot  in  Nodine  r.  Greenfield^  7  Paige,  544,  upon  a  biti  of  foreeloanra, 
when  the  widow  of  the  mortgagor  took  a  life  estate  id  the  premhe*  and  the 
ehildfen  of  his  brother  then  in  esse  took  rested  remainders  in  feet  ns  lennnla 
in  common  therein,  subject  to  open  and  let  in  after  bom  children ;  andsnhjoct 
to  be  diyested  by  death  during  the  life  time  of  the  widow,  er  to  be  defeated  by 
the  execution  of  a  power  of  sale  by  the  executors  or  the  survivor  of  them,  the 
Cbanoellor  held  that  the  children  in  et$e  at  the  time  of  aiiug  the  bill  of  fore* 
olosiir^y  hsTing  the  first  estate  of  inheritance  in  the  mortgaged  preniiiss  wev» 
necessary  parties,  and  not  having  been  made  so,  neither  they  nor  the  ohildrec. 
born  8ube«queDlIy,  were  bound  by  the  decree.  In  Kimber  t.  Emwworikt  X 
Hare  293,  and  in  Hawkint  v.  Hawkin9,  1  id.  543,  which  were  suits  for  the 
execution  of  a  trust  to  sell  real  estate,  &,e.,  Vice  Chancellor  Wigram,  refVised 
iB  proceed  o»  aooount  of  a  defect  of  parties.  'Hiere  the  personal  reprewnta- 
lives  of  the  persons  creating  the  tmst  wen  not  before  the  court  In  the  enie  H 
Baker  v.  Hartoood^  1  id.  3S7,  whieh  wm  a  suit  to  admioMter  an  eetate»  hn 
also  refused  to  proceed,  and  ordered  a  reference  to  ascertain  the  partice  inter- 
etffed. 
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be  nitd«  agaiaBt  them  defioUively  settliog  their  eontinfent 
righto." 

IL  The  Chaneellor  then  declares  that  he  agrees  with  the 
Vice  Chancellor,  that  from  the  whole  of  this  will  taken  to* 
gather,  the  testator  intended  that  the  rents  and  profits  of  the 
real  property  directed  to  be  purchased  in  the  oitjr  of  New 
ITorky  siiould  be  divided  among  the  twelve  children  of 
his  brothers  and  sisters  of  the  whole  blood.  ^^  The  princi'^ 
pie  of  construction  adverted  to  by  the  Vice  Chancellor  in 
his  opinion  in  thid  case,  is  therefore  correct  as  applied  to  the 
second  section  of  the  will.  And  a  devise  of  the  rents  and 
profits  to  all  the  children  of  the  three  brothers  as  a  class, 
would  not  include  those  who  were  not  in  esse  at  the  death 
of  the  testator.  (See  Bro.  C.  C.  404,  note  a.)  Thero  is 
therefore  no  difference  in  the  general  devise  of  the  rents  and 
profits  of  the  city  property,  of  which  the  testator  died  seised, 
and  those  of  the  real  estate  directed  to  be  purchased  :  or  as 
to  the  ultimate  limitation  over  after  the  death  of  the  twelve 
nephews  and  nieces."  He  then  comes  to  the  first  of  the  ques- 
tions, on  which  he  differs  from  the  Vice  Chancellor. 

III.  "  The  validity  of  the  general  trust  in  fatvor  of  the 
twelve  nephews  and  nieces  of  the  whole  blood  of  the  testa- 
tor,  depends  upon  the  construction  to  be  given  to  the  15th 
section  of  the  title  of  the  Rev.  Stat.,  relative  to  the  nature 
and  qualities  of  estates  in  real  property  and  the  alienation 
thereof,  in  connection  with  other  provisions  of  the  same  title, 
^rticularly  in  ii  36,  65,  and  63. 

I  may  here  remark  that  these  sections^  as  well  as  the  16th, 
as  it  now  stands,  are  alterations  of  the  common  law  rules 
as  to  estates  and  interests  in  real  property.  And  no  reason- 
able doubt  can  be  entertained  that  all  the  devises  and  be- 
quests contained  in  this  will  and  codicil,  including  the 
ultimate  limitations  over  to  the  grand-nephews  and  nieces 
and  their  children,  would  have  been  valid  previous  to  the 
Revised  Statutes.  (See  Cadell  v.  Palmer,  I  Clark  &  Finn. 
R.  372.)  As  the  law  then  stood,  however,  although  the 
ultimate  remaiuder  in  the  property  would  have  been  in- 
alienable until  the  expiration  of  two  years  after  the  death  of 
the  twelve  nephews  and  nieces,  the  intermediate  estate 
woidd  not  have  been  rendered  absolutely  inalienable  pre- 
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Tious  to  the  Revised  Statutes.  The  only  way  in  which  a 
conveyance  of  an  absolute  fee  could  be  prevented  was  by 
the  limitation  of  a  future  or  contingent  estate,  in  favor  of  a 
person  not  in  esse,  or  not  ascertained  at  the  time  of  its  crea- 
tion. This  of  course  would  not  affect  or  suspend  the 
alienation  of  a  present  interest  given  to  another  person. 
And  the  legislature  have  done  very  little  towards  the  im- 
provement of  the  law  in  this  respect,  if  they  have  enabled 
the  owner  of  a  large  estate  to  give  a  present  vested  interest 
therein,  which  shall  be  absolutely  inalienable  during  any 
number  of  lives  in  being  at  the  creation  of  such  interest ; 
and  have  only  removed  obstructions  which  might  have 
heretofore  inrevented  the  conveyance  of  future  and  contin- 
gent interests." 

The  Chancellor  then  urges  upon  various  considerations,  and 
among  others,  the  intentions  of  the  revisers,  as  manifested 
in  their  report ;  all  of  which  are  open  to  much  criticism ; 
''  That  neither  the  revisers  nor  the  legislature  have  made 
such  a  mistake  in  the  recent  revision  of  the  laws;  and  that 
the  provisions  of  the  15th  section  were  sufficiently  broad 
and  extensive  to  embrace  every  kind  of  estate,  whether 
present  or  future,  by  which  the  power  of  alienation  might 
be  suspended  beyond  two  lives." 

IV.  But  the  Chancellor  further  held,  that  if  the  15th 
section  related  only  to  a  suspension  of  the  power  of  aliena- 
tion by  the  creation  o(  ftUure  estates,  the  trusts  were  stil! 
void,  by  the  36th  section,  which  declares  that  dispositions  of 
the  rents  and  profits  of  lands,  to  accrue  and  be. received -at 
any  time  subsequent  to  the  execution  of  the  instrument 
creating  such  disposition,  shall  be  governed  by  the  rules 
established  in  that  article,  in  relation  to  future  estates  in 
lands.  (1  Rev.  Stat.  725.*)  The  third  subdivision  of  the 
65th  section,  subjecting  trusts  of  rents  and  profits,  to  all  the 
rules  previously  prescribed  in  the  first  article,  he  holds  had 
the  effect  to  render  that  trust  in  this  will  invalid.    The  tes- 


*  Section  36.  <*  DispoBitions  of  the  rents  and  profits  of  lands  to  accrue* 
«nd  be  reoeived  at  any  time  subsequent  to  the  ezecuiion  of  the  instrunsent 
jQieating  such  disposition  shall  be  governed  by  the  rules  established  in  this 
article,  in  relation  to  fotnre  estates  in  lands.''    (2  R.  S.  720 ;  2d  Ed.) 
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tator  could  make  no  disposition  of  his  property  or  of  the 
rents  and  profits,  through  trustees  or  otherwise,  that  would 
render  the  property  inalienable  during  the  lives  of  these 
twelve  nephews  and  nieces,  (p.  224.)  And  if  the  interest  of 
the  nephews  and  nieces  in  the  rents  and  profits,  is  to  be 
considered  as  of  the  nature  of  a  joint  tenancy,  so  as  to  pre- 
vent a  partage  of  the  property,  and  to  render  the  whole  in- 
aiienable  until  these  twelve  persons  are  all  dead,  he  declares 
the  whole  trust  in  their  favor  void. 

y.  He  then  proceeds  to  examine  the  question  which  was 
not  raised  before  the  Vice-chancellor,  whether  the  interests 
of  the  twelve  nephews  and  nieces  in  the  rents  and  profits,  is 
to  be  considered  as  of  the  nature  of  a  joint-tenancy,  or  only 
as  a  tenancy  in  common  with  cross-remainders. — (p.  226.) 

Upon  this  point,  after  stating  that  "  where  all  the  purpo- 
ses of  the  trust  as  to  any  share  of  the  trust  property  are 
illegal  or  cease,  the  estate  of  the  trustees  ceases  also ;  and 
they  then  become  tenants  in  common  with  the  owner  of  that 
share,  though  as  to  the  residue  they  remain  joint  tenants," — 
1  R.  S.  727,  i  44  and  §  67, — he  says ;  that  he  is  <'  not  aware 
that  it* was  ever  seriously  doubted,  that  where  a  part  only  of 
the  trusts  of  a  will  were  contrary  to  the  rules  of  law,  the 
intention  of  the  testator  could  still  be  carried  into  efiect,  so 
far  as  consistent  with  legal  rules,  where  it  was  possible  to 
separate  the  legal  from  the  illegal  part  of  the  trusts." 

"  If  this  testator,  by  his  will,  had  made  separate  or  distinct 
devises  9f  the  several  undivided  i-12th  parts  of  his  estate 
to  his  nephews  and  nieces  respectively,  giving  the  rents  and 
profits  of  each  to  them  for  life,"  then  he  admits  that  their 
interest  in  the  rents  and  profits  of  their  several  shares  must 
be  in  the  nature  of  several  tenancies  in  common,  and  not  of 
joint  tenants ;  although  the  legal  estate  was  in  the  trustees, 
as  well  as  the  right  to  receive  the  rents  and  profits.  And 
upon  the  death  of  one  of  the  nephews  or  nieces,  the  legal 
estate  in  the  hands  of  the  trustees  would  cease  as  to  that 
share,  and  thh  heirs  at  law  of  the  testator  would  become 
tenants  in  common  with  the  trustees.  Such  a  disposition 
he  does  not  deny,  would  be  valid,  as  it  would  apply  to  each 
of  the  other  shares  of  the  nephews  and  nieces.    But  he 
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bdds  that,  by  this  will|  this  is  noi  the  oaiara  of  their  estatasy 
^p.  229.) 

YL  He  says,  <<  The  conclusion  at  which  I  have  arrived 
]S|  that  their  interest  is  in  the  nature  of  a  tenancy  in  com- 
mon for  life,  with  cross-remainders ;  and  that  such  cross- 
remainders,  so  far  as  they  are  inconsistent  with  the  17th 
section  of  the  statute,  which  prohibits  the  creation  of  more 
than  two  successive  estates  for  life,  are  void.  It  is  evident 
also,  that  the  first  cross-remainders  which  are  limited  upon 
the  life  estate  of  each,  in  his  or  her  original  share,  as  tenant 
in  common,  are  contingent  interests,  in  the  nature  of  future 
contingent  estates ;  and  such  interests  being  inalienable,  by 
the  63rd  section  of  the  statute,*  even  after  they  shalL 
become  vested  in  possession, — their  respective  original 
shares  out  of  which  they  arise,  are  rendered  inalienable  for 
one  life  before  the  cross-remainders  can  vest  in  possession, 
and  also  during  one  other  life  after  the  cross-remainders 
shall  have  .vested.  All  the  cross-remainders,  except  those 
limited  to  take  effect  upon  the  termination  of  the  life  estate 
of  the  nephew  or  niece  who  shall  happen  to  die  first,  must 
necessarily  suspend  the  power  of  alienation  of  portions  of 
the  estate  for  a  longer  period  than  the  lives  of  two  persons 
in  being  at  the  time  of  the  testator's  death  ;  and  upon  which 
lives  the  cross-remaindeis  are,  by  the  will  of  the  testator, 
made  to  depend.  Each  of  the  twelve  nephews  and  nieces 
had  upon  the  death  of  the  testator,  a  vested  but  an  inalienar 
ble  life  estate  in  l-12th  share  of  the  rents  and  profits  devised. 
''Where,  therefore,  the  owner  of  any  original  share  dies 
subsequently  to  the  death  of  any  one  of  the  other  eleven 
who  now  has  a  contingent  remainder  limited  upon  the  ori- 
ginal life  estate  in  such  share,  the  alienation  of  that  share 
will  have  been  suspended  for  two  lives  in  being  at  the  crea- 
tion of  the  estate."    To  the  extent  of  that  share,  the  Chan- 


*  Sfctlnn  Cr3,  No  person  beneficially  interested  io  a  trust  for  the  receipt  of 
the  rents  and  profits  of  lands  can  assigUi  or  in  any  manner  dispose  of  each 
interest ;  bat  the  rights  and  interest  of  every  person  for  whose  benefit  a  trust 
for  the  payment  of  a  sum  in  groes  is  created*  are  assignable.  (1  Rer.  Stat. 
7d4;Sd£d.) 
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cellor  holds  the  cross-remainders  to  the  eTeveo  survivors 
Ydiid  under  the  16th  section  of  the  statute ;  the  other  eleven 
cross-remainders,  between  the  survivors,  he  held  void.  The 
life  estates  he  held  to  be  valid. 

VII.  The  limitation  of  the  sixteenth  to  the  new  trustees, 
upon  the  same  principles,  as  it  was  limited  not  to  take  effect 
until  the  number  of  the  original  trustees  was  reduced  to/otir, 
he  also  held  too  remote  and  void. 

From  various  branches  of  the  decree  entered  under  this 
decision,  seven  separate  appeals  were  taken :  the  complain- 
ants, as  well  as  six  classes  of  the  defendants  having  appealed. 
It  is  quite  unnecessary  to  specify  the  different  grounds  of  the 
appeals  in  detail ;  as  the  decision  of  the  Court  of  Errors 
upon  the  two  main  points  in  controversy,  to  wit :  the  trusts 
for  the  twelve  nephews  and  nieces  in  the  1st  and  2d  articles 
of  the  will,  and  the  ultimate  remainder  to  their  children  in 
fee;  disposed  in  effect  of  all  the  other  grounds  of  appeal  of 
the  different  parties.  After  the  case  had  been  argued  elabo- 
irately  by  the  counsel  for  the  seven  sets  of  appellants,  opin- 
ions were  delivered  by  Savage,  Ch.  J.,  Nelson,  J.,  and  sena- 
tors Maison,  Young  and  Tracy,  all,  in  favor,  though  on 
somewhat  dififerent  grounds,  of  reversing  the  decree  of  the 
Chancellor.  We  shall  give  the  conclusions  of  Ch.  J.  Savage 
upon  the  different  questions  made  by  him ;  afterwards  not- 
ing where  they  are  dissented  from  in  any  essential  particular, 
in  the  opinions  of  the  other  members  of  the  court. 

The  Chief  Justice,  in  considering  the  case,  as  it  was  af- 
fected by  the  Revised  Statutes,  took  three  views  of  it : 

I.  The  effect  of  the  statute,  supfosing  the  trust  to  be  em- 
braced under  the  3d  subdivision  of  the  65th  section. 
If.  Whether  it  is  a  trust  under  the  66th  section  at  all. 
III.  If  not  embraced  in  the  66th  section,  whether  the  trust 
is  valid  as  a.  power  in  trust    p.  297. 

I.  As  to  the  effect  of  the  statute,  supposing  the  trust  within 
the  3d  subdivision  of  the  66th  section,  he  held : 

1.  That  if  it  be  conceded  that  the  trust  in  favor  of  the 
twelve  nephews  and  nieces  is  authorized  at  all,  for  any  time, 
by  the  3d  subdivision  of  Sect.  65th|  the  ostate  is  rendeied  in* 
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alienable  by  the  devise  to  the  trustees,  which  by  the  devise 
itself  necessarily  continues  during  the  continuance  of  twelve 
lives,    p.  327— 32. 

2.  That  the  absolute  power  of  alienation  is  also  suspended 
by  the  creation  of  the  remainder  in  favor  of  the  grand  neph- 
ews and  nieces,  which  by  the  terms  of  the  will  is  not  to 
vest  until  two  years  after  the  death  of  the  survivor  of  the 
nephews  and  nieces. 

3.  That  the  remainder  thus  created  is  void;  but  that  the 
estate  in  the  trustees  if  authorized  by  law,  is  not  void ;  but 
that  it  would  in  that  case  be  the  duty  of  the  court  so  to  con* 
strue  it  as  to  sustain  the  trust  during  the  continuance  of  the 
lives  of  two  of  the  twelve  nephews  and  nieces,  by  the  appli- 
cation of  the  rule  of  approximation,  or  the  doctrine  of  cy 
preSf  which  doctrine  he  considers  as  incorporated  into  the 
Revised  Statutes. 

4.  That  the  right  of  the  twelve  nephews  and  nieces  to 
'*  enforce  their  trust  in  Chancery'^  ought  not  to  be  likened  to 
a  legal  or  equitable  estate  :  that  their  interest  is  inalienable ; 
but  if  otherwise,  the  estate  itself  would  not  be  alienable ; 
that  the  idea  of  cross-remainders^  in  the  right  which  the 
twelve  nephews  and  nieces  have  to  enforce  the  trust  in  equity, 
has  no  real  existence,  but  is  entirely  fanciful. 

.  6.  But,  if  real  and  they  could  be  deemed  to  hold  such  es- 
tates, the  devise  to  the  trustees  being  expressly  an  estate  in 
joint-Jtenancy,  cannot  be  construed  a  separate  devise  or  rather 
twelve  separate  devises,  one  in  favor  of  each  of  the  twelve ; 
and  that  if  their  interest  is  to  be  assimilated  to  an  estate  in 
lands,  it  must  be  subject  to  the  restrictions  upon  future  es- 
tates ;  and  having  the  effect  to  suspend  the  alienation  of  the 
estate  for  a  longer  period  than  allowed  by  law,  it  was  void 
in  its  creation,  and  consequently  that  the  trust  being  at  an 
end,  the  trust  estate  itself* is  at  an  end. 

II.  Whether  it  is  a  trust  under  the  56th  section  at  all  ?  p. 
328,  he  held, 

1.  That  under  the  3d  subdivision  of  the  65th  section  of 
the  statute,  the  object  of  the  trust  in  the  devise  in  question 
is  not  such  as  is  sanctioned  by  the  Revised  Statutes ;  that 
the  words  there  used,  '<  apply  to  the  use  of^'  do  not  mean 
"^0  pay  over/^  and  consequently  that  the  trust  itself  is  void 
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'in  its  purpose  ;  that  the  trusts  authorized  by  that  subdivision 
are  intended  to  be  active  trusts,  in  which  the  agency  of  a 
trustee  is  indispensable  for  the  purposes  of  the  trusts :  not  to 
constitute  a  person  his  own  trustee,  nor  to  effect  a  purpose 
disapproved  by  the  law,  to  render  real  estate  inalienable." 

III.  Whether  the  trust  can  be  supported  as  a  power  in 
trust  7    p.  328. 

1.  It  cannot  be  sustained,  as  a  general  power  in  trust  be- 
cause such  a  power  contemplates  an  absolute  sale  and  divi- 
sion of  the  proceeds,  and  because  such  a  power  cannot  be 
executed  by  the  grantees  thereof  for  their  awn  benefit.* 

2.  Nor  can  it  be  sustained  as  a  special  power  in  trust ^r^/, 
not  under  the  Isi  subdivision  of  special  powers  in  trustt  be- 
cause it  does  not  authorize  a  disposition  limited  to  be  made 
to  any  person  or  class  of  persons,  other  than  the  grantees  of 
-the  power:  and  second j  nor  under  the  2d  subdivision,  be- 
cause the  grantees  of  the  power  are  designated  as  entitled  to 
the  benefit  to  arise  from  the  disposition.  In  short,  that  no 
trust  valid  as  a  power  in  trust,  is  to  be  executed  by  the 
grantee  for  his  own  benefit.    It  is  then  beneficial. 

The  Ch.  J.  thus  concludes :  "  That  the  devise,  in  so  far  m 
it  conveys  a  trust  estate  for  their  benefit  during  the  lives  of 
the  twelve  nephews  and  nieces,  is  entirely  void,  and  that  the 
estate  vests  in  the  heirs  at  law* 

The  annuities,  he  holds,  must  also  fail,  as  depending  upon 
the  same  principles,  and  upon  the  trust  for  the  lives  of  the 
twelve  nephews  and  nieces  and  rendering  the  estate  inaliena- 
ble. 

The  legacies  to  the  Theological  Seminary  and  to  St.  Phil- 


*  Stat,  of  Powen,  §  94.  A  general  power  is  in  trust  where  anj  person  or 
class  of  persons,  other  than  the  grantee  of  the  power,  is  designated  as  entiUed 
io  the  proceeds  or  any  portion  of  the  proceeds  or  other  benefits  to  result  from 
the  alienation  of  the  lands  according  to  the  power. 

t  §  95.     A  special  power  is  in  trust, 

1.  AVben  the  disposition  which  it  authorizes  is  limited  to  be  made  to  any 
person  or  class  of  persons  other  than  the  grantee  of  snch  power.  2.  When 
any  person  or  class  of  persons,  other  than  the  grantee,  is  dengnated  as  en* 
titled  to  any  benefit  from  the  disposition  or  charge  authorized  by  the  power. 

63 
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ip's  church  are  held  good,  as  clearly  authorized  by  the  2d 
subdivision  of  the  65th  section/ 
The  decree,  he  held,  must  be  reversed. 
kelson,  J.  states  the  following  as  his  conclusions :  (p«  350) 
T.  That  the  trvst  in  this  case,  *^  to  receive  the  rents  and 
profits  and  pay  them  over^  is  a  valid  trust  within  the  3d 
subdivision  of  the  65th  section :  and  that  fhe  application 
need  not  be  limited  to  the  trustees."    (On  this  point  he  dis- 
sents entirely  from  the  conclusion  of  the  Ch.  Justice.) 

II.  That  the  interest  of  the  cestuis  que  trust  is  in  the  na- 
ture of  EL  joint  tenancy  for  twelve  lives,  and  that  the  power 
of  alienation  is  suspended  during  that  time,  which  is  in  vio- 
lation of  §  15th  of  the  statute,  limiting  perpetuities. 

III.  That  the  estate  in  joint  tenancy,  being  an  entirety^ 
the  twelve  nephews  and  nieces  having  but  one  estate  in  the 
whole,  cannot  be  reduced  to  the  limitation  of  two  lives  with- 
in the  15th  section,  and  the  trust  term  is  therefore  altogether 
void. 

IV.  That  cross  remainders  between  the  nephews  and  nie- 
ces are  not  expressly  declared  in  the  will  and  cannot  be  im- 
plied :  every  intent  being  so  declared  that  nothing  is  left  to 
implication. 

V.  That  if  the  estate  of  the  twelve  nephews  and  nieces 
could  be  considered  in  the  nature  of  a  tenancy  in  common 
with  cross  remainders,  the  trust  term  would  still  be  void ; 
because  by  casting  off  the  remainders  and  saving  the  life 
estates  only,  under  the  doctrine  of  cy  pres,  we  should  break 
up  the  trust  fund,  upon  which  the  scheme  of  the  will  de- 
pends. It  would  be  thereby  entirely  deranged,  made  incon- 
sistent, unreasonable  and  impracticable  ;  every  general  and 
particular  intent  of  the  testator  would  be  defeated." 

He  accordingly  held  that  the  decree  should  be  reversed. 
Senator  Maison  concurred  on  all  points  with  the  conclusions 
of  the  Chief  Justice,  as  did  also  Senator  Young. 


*  2.  To  sell,  mortgage,  or  lease  lands,  for  the  benefit  of  legatees  or  for  Cbe 
purpose  of  satining  any  charge  thereon.     1  Rev.  St.  7S3.  (Sd.  ed.) 
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Senator  Tracy  held  that  the  trust  was  valid  for  one-twelfth 
of  the  rents  and  profits  to  each  of  the  twelve  during  his  or  her 
life.  He  also  held  that  the  trust "  to  receive  and  pap  over^  the 
rants  and  profits,  was  a  valid  trusty  although  not  created  in 
the  words  of  the  statute:  '^  to  apply  them  to  the  use  of"  the 
beneficiary ;  b\it  on  other  grounds  he  was  in  favor  of  re- 
versing the  Chancellor's  decree.  He  says :  ^  In  conclusion, 
though  I  believe  the  Chancellor's  decree  in  this  case  is  nearer 
to  my  notions  of  right  than  the  decree  which  i  apprehend 
this  court  is  about  to  make,  yet  believing  that  in  some  re- 
spects that  decree  is  wrong,  I  must  vote,  on  the  general  ques- 
tion of  affirmance  or  reversal,  in  favor  of  reversal. 

The  court  unanimously  reversed  the  Chancellor's  decree. 

C[3»  The  decree  in  this  case  is  given  in  14  Wend.  396,  7. 
8.  It  declares  that  the  trusts  in  the  Jirst  article  of  the  will 
are  all  void  except  the  bequest  therein  to  the  Theological 
Seminary,  and  to  St.  Philip's  church,  and  those  annuities 
which  were  not  drawn  in  question  by  the  appeal :  that  the 
real  and  personal  estate  descended  to  the  heirs  at  law  and 
next  of  kin,  as  though  he  had  died  intestate.  It  also  declared, 
as  the  Chancellor  had  decreed,  that  the  ultimate  remainders 
over  to  the  twelve  grand-nephews  and  nieces- were  absolutely 
void^  as  well  as  the  devise  of  the  1-16  to  those  who  should 
act  as  trustees^  The  costs  of  all  parties  in  the  shits  below 
and  on  appeal  to  be  paid  out  of  the  funds  in  the  hands  of  the 
executors. 

The  decree  contains  no  reference  to  the  question  of  the 
validity  of  a  trust  to  ^<  pay  over  /o,"  instead  of  "  apply  to  the 
use  of"  the  cestuis  que  trust. 


SOO  TRUdTS  aKD  trustees. 


Hawlet  &  Kino  t;.  W.  James  and  Others.    Origiaal  Bill. 

W.  &  H.  James  v.  Hawley  &  Others.  Cross  Bill.  16 
Wend.  61,  285.    In  Ch.  5  Paige,  318,  489. 

TVtist  term  to  Trustees  for  Valid  and  for  Void  purposes  ; 
Contingent  Remainders  on  a  Term  for  Years  detfrmina- 
hie  on  the  sooner  Termination  of  the  Trust ;  Dower  of 
Widow  is  Equitable  Estate  ;  Perpetuities  ;  Accumula- 
tion ;  Vested  and  Contingent  Remainders  ;  Partial  In- 
testacy. 

The  original  bill  in  this  cause  was  filed  in  Sept.  1833,  by 
Hawley  &  King,  two  of  the  executors  and  trustees  of  Wil- 
liam James  deceased,  against  Augustus  James  their  co-exe- 
cutor and  cotrustee,  Mrs.  James  the  widow,  and  the  childreo 
and  grand-children  of  the  testator,  and  against  the  other  per- 
sons who  had  either  vested  or  contingent  interests  under  his 
will ;  for  the  purpose  of  settling  the  construction  and  carry- 
ing into  effect  the  trusts  of  the  will.  W.  &,  H.  James,  two 
of  the  heirs  at  law  of  the  testator  and  defendants  in  the  ori- 
ginal suit,  subsequently  filed  their  cross  bill  against  the  other 
parties  to  that  suit,  to  set  aside  the  will,  or  such  trusts  and 
devises  as  were  illegal,  and  to  have  what  was  not  well  de- 
vised, distributed  among  the  heirs  at  law  and  next  of  kin. 

The  testator  died  in  Dec.  1832,  having  made  his  will  about 
six  months  before,  and  leaving  real  estate  valued  at  $800,000, 
including  40,000  acres  of  wild  land  in  Illinois,  and  personal 
estate  worth  about  half  a  million  of  dollars. 

After  giving  to  his  wife  a  life  estate  in  certain  real  estate 
and  several  specific  legacies,  an  annuity  of  $3000  per  annum 
to  her,  and  a  sum  of  $3000  to  be  applied  by  her  toward  the 
maintenance,  support  and  advancement  of  the  children  of  the 
^deceased  sister,  which  he  declares  to  be  in  lieu  and  satisfac- 
tion of  her  dower;  and  after  some  further  legacies  and  an- 
nuities, he  declares  that  he  has  determined  to  confide  his  pro- 
perty to  trustees ;  "  That  this  trust  shall  continue  and  that 
the  final  division  of  my  estate  shall  not  talce  place  until  the 
youngest  of  my  children  and  grand-children  living  at  the 
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dtUe  of  this  my  wUl^  and  attaining  the  age  of  iwentyons 
yearsj  shall  have  attained  that  age.^' 

The  testator  at  the  time  of  making  the  will  and  at  his 
death,  had  nine  children  living,  one  grand-daughter,  a  child 
of  a  deceased  daughter,  and  a  grand-son  and  grand-daughters, 
children  of  a  deceased  son,  who  were  his  heirs  at  law.  All 
the  children  and  grand  children  of  the  testator  but  three, 
were  minors  at  the  time  of  his  death  and  at  the  hearing  of 
the  cause.  The  widow,  shortly  after  the  testator's  death,  by 
a  deed  or  written  instrument,  elected  to  take  her  dower,  in-* 
stead  of  the  testamentary  provision  for  her. 

The  testator  by  his  will,  then  appointed  three  trustees  of 
his  estate,  and  devised  and  bequeathed  it  t  Ahem  as  follows : 
'<  I  give,  devise,  and  bequeath  to  them,  all  my  estate  real  and 
personal,  which  I  shall  be  possessed  of  and  entitled  to  devise 
and  bequeath  at  the  time  of  my  death,  and  not  herein  before 
devised  and  bequeathed  to  my  wife:  In  Trust,  to  manage 
and  dispose  of  the  same,  and  to  receive  and  apply  the  rents 
and  profits,  proceeds,  interest,  and  income  thereof,  in  the 
manner  hereinafter  directed  and  expressed." 

He  then  directs  them  to  collect  all  debts  due  to  him,  and 
to  sell  all  his  "real  estate  in  all  places  other  than  the  cities  of 
New  York  and  Albany,  and  the  village  of  Syracuse,  as  fast 
as  fair  prices  can  be  obtained  ;"  and  authorizes  them  at  their 
discretion  to  sell  or  exchange  portions  of  bis  real  estate  in 
those  places ;  he  also  empowers  them  to  invest  so  much  of 
the  proceeds  of  sales,  and  of  all  other  moneys  that  should 
come  to  their  hands,  if  not  wanted  to  fulfil  other  purposes 
of  the  trust,  and  to  pay  debts  and  legacies,  in  the  purchase 
of  real  estate,  or  in  the  erection  of  houses  in  either  of  those 
places,  or  in  loans,  annuities,  or  in  any  other  safe  and  proper 
manner;  but  so  that  at  the  ultimate  division  of  his  estate, 
the  same  should  consist  chiefly  or  altogether  of  real  estate." 

Powers  were  also  given  to  the  trustees  to  make  provision 
for  the  support  of  the  widows  and  children  of  his  sons  then 
living,  if  they  should  die  leaving  them  ;  to  make  certain  ad- 
vances to  his  sons  and  grand-sons,  who  should  desire  to  en- 
gage in  "  any  honorable  occupation  requiring  capital ;"  also 
to  pay  a  sum  of  not  more  than  $3,000  to  any  of  his  daugh- 
ters or  his  grand-daughters,  if  they  should  choose  to  marry 
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dariog  the  continuance  of  the  trust ;  all  such  sums,  with 
compound  interest,  to  be  charged  against  them  as  debts  due 
to  his  estate,  and  deducted  from  their  respective  shares  on 
the  final  division  of  the  residue  of  his  estate." 

The  testator  then  made  a  devise  to  the  children  of  his  son 
Augustus,  in  this  manner :  that  the  trustees  during  the  con* 
tiouauce  and  near  its  termination  should  purchase  real  es- 
tate worth  $50,000,  and  at  the  expiration  of  the  trust,  con- 
▼ey  it  to  such  of  the  children  as  the  parents  or  the  survivor 
should  direct ;  that  they  should  also  set-off,  and  convey  to 
two  of  his  grand-daughters,  $20,000  worth  of  real  estate. 

At  the  ezpimtion  of  the  trust,  he  directs  that  his  trustees 
not  interested  inihe  trust  with  his  wife,  if  she  were  living 
and  chose  to  act,  should  divide  the  residue  of  his  estate  into 
twelve  equal  parts,  and  convey  to  the  persons  named  as  fol- 
lows :  to  his  four  sons  and  three  of  his  daughters,  each  one 
part ;  to  one  of  his  grand-daughters  one  part ;  to  his  grand- 
son R.  sjn  of  his  deceased  son,  one  half  of  one  part;  sub- 
ject to  the  limitations  and  "  retributive  purposes,"  therein  af- 
ter expressed.  The  provisions  relating  to  these  purposes, 
were  that  the  trustees  were  authorized  in  case  '*  either  of  his 
sons,  John,  Edward,  or  Howard,  or  his  grand-son  Robert, 
should  lead  a  grossly  immoral,  idle,  or  dishonorable  life,  such 
delinquent  should  be  considered  as  having  forfeited  his  share, 
and  the  trustees  might  withhold  it,  in  whole  or  in  part,  and 
the  part  thus  withheld  was  to  be  added  to  the  residuary 
parts." 

In  the  event  of  the  death  of  any  one  of  them,  before  or 
*  after  his  own  decease,  within  the  trust  term,  he  gives  the 
share  of  such  deceased  one  to  his  or  her  heirs  at  law,  and  next 
of  kin,  according  to  the  statute  of  descents  and  distribu- 
tions. 

The  remaining  three  and  a  half  parts  of  his  estate,  he  di- 
rects his  trustees  and  his  wire,  if  living,  <<  to  apportion  them 
according  to  their  discretion  among  all  or  any  number  of 
those  designated  by  his  will  as  in  any  event  entitled  to  share 
in  the  ultimate  disposition  of  his  estate ;  but  with  a  just  re- 
gard to  circumstances,  and  a  scrupulous  attention  especially 
to  the  personal  merits  and  demerits  of  each  individual." 

The  testator  then  provides  that  the  quantity  of  interest  to 
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be  conyeyed  to  the  cestuis  que  trust  io  pursuance  of  the  fore- 
going directions  shall  be,  to  the  grantee  for  life,  with  power 
io  devise  the  same  in  fee  to  his  or  her  lineal  descendants,  in 
such  manner  or  proportions  as  he  or  she  may  think  proper ; 
and  in  the  event  of  no  disposition  then  in  fee  to  the  heirs 
entitled  at  law,  as  if  the  grantee  having  derived  it  from  ihe 
testator ;  had  died  intestate  seised  in  fee ;  and  the  convey- 
ance also  to  such  of  his  descendants  as  should  be  born  after 
his  death,  to  be  in  fee. 

Upon  these  clauses  of  the  will,  various  questions  arose  in 
regard  to  the  validity  of  the  trust  term ;  as  to  the  election  of 
the  widow  to  take  her  dower ;  the  marriage  portions  of  the 
daughters  and  granddaughter;  the  accumulation  of  rents  and 
profits  for  infants  and  others ;  and  the  remainder  of  the  three 
and  a  half  twelfths  of  the  estate.  The  case  was  argued  by 
no  less  than  nine  counsel  for  different  parties. 

The  Chancellor  held,  p.  441-489 : 

I.  As  to  the  widow's  right  of  dower,  her  election,  and  of 
what  dowable. 

1.  That  the  widow  of  the  testator  having  within  two 
months  after  his  death,  executed  a  deed  of  relinquish* 
ment  of  the  provision  made  for  her  in  the  will,  in 
lieu  of  dower,  and  elected  to  take  her  dower,  and  pro- 
cured the  deed  to  be  recorded ;  and  having  given  notice  of 
her  election  to  the  trustees  and  executors,  who  recognized 
her  right  to  dower ;  this  was  a  valid  election  to  take  her 
dower,  and  equivalent  to  an  actual  entry  on  the  laud,  or  the 
commencement  of  proceedings  for  the  recovery  of  her  dow- 
er, within  the  provisions  of  the  Rev.  Stat.*  (1  Rev.  StaL 
734,  2d  Ed.  §  14.) 

2.  That  the  property  bequeathed  to  the  widow  did  not 


*  §  14.  or  estates  in  dower,  *'  when  a  woman  shall  be  entitled  to  an  elec- 
tion under  either  of  the  two  last  sections,  she  shall  be  deemed  to  have  elected 
to  take  sncb  jointure,  devise,  or  pecaniary  provision,  unless  within  one  year 
alter  the  death  of  her  husband,  she  shall  enter  on  the  lands  to  be  assigned  to 
her  for  her  dower,  or  commence  proceedings  for  the  recovery  or  asngnment 
thereof. 
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'therefore  pass  under  the  trust  clause  in  the  will,  and  must  be 
distributed  as  in  case  of  intestacy. 

3.  That  personal  property  thus  devolving  upon  the  exec- 
utors is  the  primary  fund  for  the  payment  of  debts,  unless 
the  testator  has  directed  ihem  to  be  paid  out  of  the  rents  and 
profits  of  his  real  estate,  with  the  clear  intent  to  exempt  the 
personal  for  the  benefit  of  those  who  might  be  entitled  to  it 
under  the  statute  of  distributions. 

4.  That  as  by  the  Rev.  Stat.,  the  wife  is  dowable  of  the 
descendible  equitable  estates  of  her  husband,  of  which  be 
died  seised,  the  widow  was  iu  this  case  entitled  to  dower 
in  lands,  of  which  her  husband  was  tenant  in  common  with 
others,  and  with  whom  he  had  joined  in  a  conveyance  to  a 
common  trustee,  for  the  purpose  of  disposing  of  them  with 
more  facility  ;  i.  e.  that  she  was  entitled  to  dower  in  such  as 
had  not  been  sold  or  contracted  to  be  sold  in  the  lifetime  o( 
the  husband  :  Those  contracted  to  be  sold,  upon  the  prin- 
ciple of  equitable  conversion,  to  be  considered  as  personal 
estate,  and  the  purchase  money  to  be  distributed  as  such,  to 
the  widow  and  next  of  kin. 

5.  That  the  annuity  of  $3,000,  given  in  lieu  of  dower  to 
the  widow,  "  for  her  own  support  and  for  the  education  and 
support  of  her  children,"  failed  by  the  election  of  the  widow 
to  take  her  dower,  and  could  not  be  apportioned  so  as  to  pro- 
vide for  the  education  and  support  of  the  children  out  of  the 
same. 

II.  As  to  the  trusts,  their  objects,  what  valid  and  what  il- 
legal ;  and  of  the  effect  of  the  illegal  trusts  to  invalidate  the 
estate  of  the  trustee  as  to  the  vaild  trusts,  the  Chancellor 
held: 

1.  That  as  the  tru^  term  devised  to  the  trustees  and  ex- 
ecutors can  not  continue  a  moment  longer  than  is  necessary 
to  perform  the  trusts,  but  when  its  legitimate  purposes  have 
been  accomplished,  must  lease  under  the  express  provi8k)ns 
of  the  statute,  (I  R.  S.  724,  §  67 ;)  that  on  the  other  hand,  if 
there  were  any  valid  powers  in  trust  contained  in  this  will, 
that  would  not  have  authorized  the  creation  of  a  trust  estate^ 
and  which  remain  unexecuted  at  the  termination  of  the  trust 
term,  they  might  still  be  executed  as  powers  in  trust  for  the 
benefit  of  those  interested  in  the  execution.     <'  Although 


TRUSTS  AND  TRUSTEES.  606 

some  of  the  objects  for  which  this  trust  term  was  created, 
and  some  of  the  contingent  remainders  and  future  interests 
limited  thereon  may  be  illegal  or  invalid,  yet  if  any  of  these 
purposes  are  valid,  and  will  continue  during  the  term,  the 
trust  estate  must  continue  in  the  executors  and  trustees  for 
the  same  period."  (p.  458.)  ^*  Such  of  the  trusts  of  the  will, 
therefore,  as  would  have  the  effect,  if  valid,  to  render  the 
estate  inalienable  for  a  longer  period  than  allowed  by  the 
statute ;  and  every  remainder  limited  upon  the  trust  term, 
which  would  have  that  effect,  must  be  considered  as  abso- 
lutely void  and  inoperative  in  determining  the  validity  of 
the  trust  term,  and  of  the  other  trusts  of  the  will.  So  far 
as  the  ascertained  intent  of  the  testator  is  consistent  with  the 
rules  of  law,  the  invalidity  of  any  particular  trust,  interest 
or  limitation,  can  not  destroy  those  which  are  valid ;  unless 
they  are  so  mixed  up,  that  it  is  impossible  to  sustain  the  one 
without  giving  eflFect  to  the  other."    (p.  459.) 

2.  The  Chancellor  held  that  to  render  a  trust  term  valid, 
it  need  not  be  absolutely  dependent  upon  the  lives  of  per- 
sons in  being  and  determinable  at  or  before  the  death  of  two 
such  persons:  that  although  such  a  trust  term  might  be  in- 
alienable, under  the  63d  and  65ih  sections  of  the  statute  of 
trusts,  (the  first  forbidding  the  cestuis  que  tnist^  and  the 
second  the  trustee,  to  convey  their  respective  interests,)  it 
could  in  no  event  suspend  the  power  of  alienation  for  a  long* 
er  term  than  twenty-one  years,  and  the  usual  period  of  ges- 
tation, if  there  was  a  posthumous  child.  But  no  contingent 
remainder  can  be  limited  upon  such  a  term,  unless  the  nature 
of  the  contingency  upon  which  it  is  to  vest,  is  such  that  the 
remainder  must  vest  in  interest,  if  ever,  during  the  continu- 
ance of  not  more  than  two  lives  in  being  at  the  death  of 
the  testator,  or  at  the  termination  of  such  lives. 

3.  As  to  the  estate  devised  to  the  trustees ;  he  held  that  it 
was  a  term  of  years  in  the  testator's  real  property  of  which 
he  died  seised,  and  in  that  into  which  he  directed  the  per* 
sonalty  to  be  converted,  for  the  term  of  twenty  years  and 
ten  days ;  the  youngest  grand-child  living  at  the  date  of 
the  yifiW  being  one  year  old,  ten  days  after  the  testator's 
death.  *'  In  ordinary  cases  of  a  trust  for  the  payment  of 
debts  and  legacies,  or  other  charges  upon  the  estate,  to  con- 
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tinue  until  a  grand-child  shall  arrive  at  the  age  of  twenty-' 
one,  the  trust  estate  will  not  be  determined  by  the  death  of 
the  child  or  grand-child  under  age ;  but  will  continue  until 
the  time  when  he  would  have  arrived  at  that  age  if  he  had 
lived.  {Sweet  v.  Beal^  Godolph.  388  ;  BorasiorCs  case,  3 
Coke,  21 ;  3  P.  Wms.  177;  Stanley  v.  Stanley,  16  Yes. 
Rep.  506.)  But  in  this  case  it  is  evident,  that  tiie  testator 
contemplated  the  possibility  that  his  youngest  children  or 
grand-children  might  die  under  age  ;  and  that  he  intended 
that  the  trust  estate  should  cease  whenever  their  minorities 
should  terminate,  either  by  death  or  lapse  of  time.  The 
trust  estate  will  cease  at  the  death  of  the  last  who  shall  die 
under  age,  after  the  survivors  have  all  attained  their  majori* 
ty.  It  is,  therefore,  not  an  estate  for  years  determinable  on 
lives,  nor  an  absolute  term :  but  it  is  an  estate  for  twenty 
years  and  ten  days,  determinable  sooner  if  the  minorities 
shall  cease  before  its  expiration.  And  vested  remainders, 
which  are  limited  upon  the  trust  term,  except  so  far  as  they 
are  to  be  composed  of  illegal  accumulations  directed  during 
the  term,  are  valid  ;  whether  such  remainders  are  in  fee  or 
life  only."— (pp.  462-3.) 

4.  As  to  the  limitation  and  vesting  of  contingent  remain- 
ders upon  a  term  of  years ;  under  the  20th  and  21st  sections 
of  the  statute  of  trusts  :*  "  The  fair  construction  of  these 
two  sections  taken  together,"  says  the  Chancellor,  "  is,  that 
a  contingent  remainder  upon  a  term  of  years  must  be  so 
limited  that  it  will  necessarily  vest  in  interest  within  the 
period  required  by  the  20th  section,  if  it  ever  becomes  thus 
vested  :  and  that  a  contingent  remainder  for  life,  to  a  person 
not  in  being,  shall  not  be  limited  on  a  term  of  years,  although 
so  limited  that  it  will  become  vested  within  that  period  if 


*  Seefion  20.  A  continj^ent  remainder  shall  not  be  created  on  a  term  of 
yeari,  unleM  the  nature  of  the  contingency  on  which  it  is  limited  be  anchthat 
the  remainder  mnat  yest  in  interest  during  the  continuance  of  not  more  thaa 
two  lives  in  being  at  the  creation  of  such  remainder,  or  at  the  termination 
thereof. 

Section  31.  No  estate  for  life  shall  be  limited  as  a  remainder  on  a  term  of 
years,  except  to  a  person  in  being  at  the  creation  of  sutli  estate.  (1  R.  S. 
719;  3d.  Ed.) 
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evtsr.  Neither  does  this  20th  section  reader  it  absolutely 
necessary,  that  the  term  of  years  on  whi^h  a  cootingent 
remainder  is  limited,  should  be  made  determinable  upon 
lives.  It  may  be  limited  upon  a  term  in  gross,  if  the  re- 
mainder itself  is  so  limited  that  it  must  necessarily  become 
vested  in  interest  if  ever,  during,  or  at  the  expiration  of  not 
more  than  two  specified  or  ascertained  lives  in  being  at  the 
creation  of  the  remainder." — (pp.  4634.) 

Upon  these  principles  the  Chancellor  held — that  the  re* 
mainders  for  life  to  the  seven  children  and  two  grand- 
children, in  their  several  shares  were  valid  as  contingent 
remainders  limited  on  a  term  of  years ;  and  that  if  such 
remainders  became  vested  in  interest  in  themselves,  upon 
the  termination  of  the  trust  term,  the  ultimate  remainders 
in  fee  to  their  descendants,  respectively,  were  also  valid,  as 
they  must  vest  in  interest,  if  ever,  at  the  termination  of  one 
life  in  being  at  the  death  of  the  testator.  But  he  held,  on 
the  other  hand,  that  the  substituted  contingent  remainders, 
in  the  shares  of  such  children  or  grand-children  as  might 
die  during  the  trust  term,  were  not  limited  so  as  to  vest  in 
interest  necessarily  during  the  continuance,  or  at  the  termi* 
nation  of  any  two  lives  in  being  at  the  death  of  the  testator, 
and  were  therefore  void  ;  as  was  also  the  power  given  to  the 
grantees  for  life  to  devise  in  fee  to  descendants  not  in  being 
at  the  time  of  their  respective  deaths,  or  to  appoint  other 
than  estates  in  fee. 

As  to  the  remainders  for  life  to  the  children  and  grand* 
children,  whether  vested  or  contingent,  the  Chancellor  held, 
that  those  whose  shares  and  legacies  were  given  to  them 
out  of  the  rents  and  profits  during  the  term,  and  to  vest  in 
possession  by  the  determination  of  the  trust  estate  merely, 
became  vested  in  them  on  the  determination  of  one  life  in 
being,  and  the  contingent  remainders  to  their  descendants 
in  fee  were  valid.  But  as  to  those  shares  of  which  the  final 
disposition  is  to  depend  upon  the  decision  of  the  trustees,  as 
to  moral  character  and  merit,  and  can  only  take  effect  by 
the  execution  of  the  trust  power  or  fail ;  those  remainders 
must  continue  contingent  so  far  as  relates  to  any  interest  in 
the  eight  and  a  half  shares,  until  the  termination  of  the 
trust  estate  ;  and  the  remainders  to  their  lieirs  and  reprefen* 
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tatives,  were  void.  As  to  the  three  and  a  half  shares  re- 
maining, which  were  by  the  terms  of  the  will — "  to  be  ap- 
portioned by  the  trustees  according  to  their  discretion, 
among  all,  or  any  number  of  those  designated  by  his  will 
as  in  any  event  entitled  to  share  in  the  ultimate  disposition 
of  his  estate ;  but  with  a  just  regard  to  circumstances,  and 
especially  to  the  personal  merits  and  demerits  of  each  in- 
dividual"— the  Chancellor  held,  that  the  nature  of  the  contin- 
gencies on  which  they  were  limited  were  not  such  that  any 
estate  or  right  in  such  residuary  fund  would  necessarily 
vest  in  interest  within  the  period  of  two  lives  in  being  at  the 
creation  of  the  remainder,  or  at  their  termination,  and  that 
devise  was  therefore  void ;  and  he  doubted  whether  it  was 
not  also  void  on  account  of  the  uncertainty  as  to  what  per- 
sons the  testator  intended  to  be  beneficially  interested  in 
this  residuary  fund  from  his  description  of  the  class. 

6.  The  $50,000  legacy  to  the  children  of  Augustus,  he 
held  to  be  already  vested ;  subject  to  be  devested  by  death, 
or  the  power  of  appointment  by  the  parents. 

III.  As  to  the  accumulation  of  rents  and  profits,  or  the 
payment  of  debts  out  of  them — the  Chancellor  held, 

1.  That  as  the  personal  representatives  of  a  testator  or 
intestate,  had  one  year  by  the  statute  to  get  in  the  assets  and 
to  pay  off  the  debts  ;.the  interest  or  income  of  the  estate  for 
that  year  may  be  applied  in  the  payment  of  debts  under  a 
direction  contained  in  the  will,  and  in  exoneration  of  the 
principal,  without  violating  the  statutory  provisions  against 
accumulations.* 


*  1  Kev.  Statutes,  p.  720  ;  2d  Ed.  Section  37.  An  accumnlation  of  rents 
and  profits  of  real  estate  for  the  benefit  of  one  or  more  persons,  may  be  di* 
rooted  by  any  will  or  deed,  sufficient  to  pass  real  estate,  as  follows : 

1.  If  suck  accumulation  be  directed  to  commence  on  the  creation  of  the 
estate  out  of  which  the  rents  and  profits  are  to  arise,  it  must  be  made  for  the 
benefit  of  one  or  more  minors  then  in  being  and  terminate  at  the  expiration  of 
their  minority : 

2.  If  such  accumulation  be  directed  to  commence  at  any  time  rabeequant 
to  the  creation  of  the  estate  out  of  which  the  rents  and  profits  are  to  arise,  it 
shall  commence  within  the  time  in  this  article  permitted  for  the  Testing  of 
future  estates,  and  during  the  minority  of  the  persons  for  whose  benefit  it  ia 
directed,  and  shall  terminate  at  the  expiration  of  such  minority. 

By  Seetitm  38,  a  direction  for  accumulation  ''  beyond  such  period  ia  void 
M  tu  the  oxcess  of  time  beyond  the  minority  ;  and  all  others  are  void." 
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2.  But  as  in  this  will,  the  testator  intended  that  there 
should  be  an  accumulation  of  the  rents  and  profits  during 
the  trust  term,  after  which  the  whole  trust  estate  is  to  be 
partitioned,  with  the  accumulations,  among  the  objects  of 
the  trust,  such  accumulation  the  Chancellor  holds,  is  clearly 
illegal  under  the  Revised  Statutes. — (p.  481.) 

3.  But  as  the  direction  for  the  illegal  accumulation,  and 
that  only,  is  made  void  by  statute,  the  devise  of  the  residue 
of  the  estate,  will  not  be  affected  by  it,  if  the  devise  of  the 
original  estate  can  be  separated  therefrom. 

4.  As  to  the  direction  to  the  trustees  to  add  the  amount  of 
the  advances  made  to  children  and  grand-children  out  of 
the  rents  and  profits,  with  compound  interest  thereon,  to  their 
respective  shares  at  the  termination  of  the  trust,  for  the  sole 
purpose  of  increasing  the  original  shares  of  those  to  whom 
no  such  advance  or  a  less  one  is  made ;  it  is  an  indirect 
mode,  says  the  Chancellor,  of  accumulating  the  rents  and 
profits  at  compound  interest  for  the  benefit  of  those  who  are 
to  take  estates  therein,  and  is  therefore  clearly  void. — (p. 
482.) 

IV.  As  to  the  rents  and  profits,  and  income  of  the  estate, 
not  legally  and  effectually  disposed  of  by  the  will. — (p.  483.) 

1.  By  the  40th  section  of  the  Revised  Statutes  relative  to 
the  creation  and  division  of  estates,  (1  R.  S,  721 ;  2d  Ed.) 
surplus  rents  and  profits  accruing  during  the  suspense  of 
the  power  of  alienation  or  of  the  ownership,  when  no  valid 
direction  for  their  accumulation  is  given,  belong  to  the 
persons  presumptively  entitled  to  the  next  eventual  estate ; 
and  the  persons  presumptively  entitled  to  the  next  eventual 
estates  in  this  case  in  the  eight  and  a  half  twelfths  of  the 
trust  estate,  are  the  seven  children  and  two  grand-children. 
They  are  therefore  entitled  to  the  rents  and  profits  accruing 
from  that  part  of  the  estate. 

2.  As  the  direction  to  convert  the  three  and  a  half  twelfths 
of  the  personal  estate  must  wholly  fail,  in  consequence  of 
the  illegality  of  that  part  of  the  trust,  it  remains  personal 
property  ;  and  with  the  interest  thereon,  after  payment  of 
debts,  may  be  distributed  immediately  to  the  widow  and 
next  of  kin. 

The  Chancellor  held,  that  the  executors  were  right  in 
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filing  their  bill  for  the  direction  of  the  court^  and  that  the 
cross  bill  was  also  proper ;  and  the  costs  of  all  parties  were 
ordered  to  be  paid  out  of  the  personal  property  as  to  which 
he  died  intestate. 


From  the  decree  of  the  Chancelior,  two  of  the  trustees, 
▼iz :  Hawley  and  King,  appealed  to  the  Court  of  Errors. 
There  were  also  various  cross  appeals  entered,  which  were 
all  discussed  in  the  same  argument,  by  the  counsel  for  the 
respective  appellants.  Opinions  were  delivered  upon  the 
final  decision  of  the  cause  by  Nelson,  Cb.  J.,  Bronson  and 
Cowen,  Js.,  and  Senators  Mack  and  Maison. 

On  the  principal  questions  presented  to  the  court  on  this 
appeal,  they  all  concurred  for  reversing  the  Chancellor's 
decree,  as  to  the  validity  of  the  trust  term,  and  of  the  re- 
mainders limited  upon  the  trust  term,  with  the  exception  of 
Mr.  Justice  Cowen,  who  was  "  for  afSirming  the  Chancel- 
lor's decree  throughout." 

Nelson,  Ch.  J.,  held,  (p.  113-144:) 

I.  As  to  the  object  of  the  trust  term,  or  purposes  for  which 
it  was  created ;  and  whether  authorized  by  law. 

1.  That  the  trusts  to  pay  legacies  and  portions,  and  to 
make  the  advances  to  the  sons  and  grandsons,  were  in  the 
nature  of  legacies  and  properly  classed  with  them,  and  were 
authorized  by  law,  if  created  in  conformity  to  the  statute,  so 
as  to  sustain  the  estate  in  the  trustees. 

2.  The  trusts  to  educate  and  support  the  minor  children, 
in  the  event  of  the  death  of  Mrs.  James,  and  to  support  the 
widows  of  sons,  and  educate  and  support  children  of  de- 
ceased sons  and  daughters,  and  to  pay  annuities,  were  valid. 
Also, 

3.  The  trust  to  accumulate  the  rents  and  profits  not  want- 
ed for  the  purposes  of  the  will,  if  within  the  statute  limits 
and  purposes.  '<  AH  the  others,"  he  says,  '<  are  future,  and 
most  of  them  are  contingent,  and  may  never  arise.  The 
trust  to  pay  debts  I  have  not  noticed,  because  it  is  an  unlaw- 
ful one ;  no  such  trust  is  authorized  except  to  sell  lands,  (p. 
116.)  Where  a  future  trust  is  created,  to  take  effect  at  a  fu- 
ture day,  until  it  takes  effect,  no  trust  exists,  and  no  estate 
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is  vested  ia  consequence  of  such  a  trust,  in  the  trustees,  un« 
til  the  trust  comes  into  existence. 

As  to  the  trusts, 

1st.  To  pay  legacies  he  holds  it  valid,  but  the  trust  estate 
would  cease  as  to  them,  the  moment  they  were  paid. 

2nd.  As  to  the  annuities,  he  holds  that  the  trust  to  pay  them 
out  of  the  rents  and  profits  is  a  valid  trust,  if  otherwise  un- 
objectionable, and  then  may  sustain  the  legal  estate  in  the 
trustees ;  but  that  it  is  an  inalienable  estate. 

11.  As  to  the  duration  of  the  trust  term,  whether  properly 
limited  under  the  statutes,  he  held  that,  (p.  120 :) 

1.  The  trust  estate  or  term  depended  upon  lives,  upon 
minorities,  and  upon  both  combined  :  that,  if  in  either  aspect 
the  limitation  of  the  estate  might  suspend  the  power  of 
alienation  beyond  the  time  allowed  by  the  law,  then  it  is  not 
valid,  upon  the  well  established  principle,  that  a  limitation 
which  may  by  possibilUy  create  such  a  suspension,  is  void. 

'' If  the  limitation  be  not  such  that  it  must  take  effect,  if  at 
all,  within  the  prescribed  period,  it  is  void.  It  is  not  enough 
that  the  estate,  at  the  death  of  the  testator,  is  alienable ;  it 
must  be  made  so  by  the  will,  and  not  by  the  result  of  chance. 
In  this  case,  the  trust  term  is  a  present  vested  estate,  and  in- 
alienable during  the  whole  period  of  its  limitation.  The  trus- 
tees can  not  convey ;  and  the  annuitants,  for  whose  benefit 
alone,  in  my  view,  the  trust  exists,  can  not  convey  by  reason 
of  the  63d  section.  There  exists,  therefore,  a  complete  sus- 
pension of  ownership  during  the  term.  Andevenif  their  inter- 
est be  unaffected  by  that,  still  in  my  judgment,  the  trust  term 
would  be  inalienable.  The  trustees  being  unable  to  alien 
under  the  66th  section,  the  estate  must  remain  in  them  dur- 
ing the  trust.  The  trust  term,  then,  I  consider  inalienable, 
both  as  it  respects  the  estate  of  the  trustees,  and  the  interest 
of  the  annuitants,    (p.  123.) 

2.  The  question  then  fairly  arises,  and  must  be  decided 
whether  its  limitation  is  within  the  prescribed  period  of  the 
statutes,  prohibiting  perpetuities." 

And  the  Chief  Justice  argues  that  if  the  trust  term  be 
considered  an  estate  for  13  lives  in  its  creation,  then  it  is 
clearly  void.  If  an  estate  only  during  minorities,  and  it 
could  be  certain  that  the  minorities  would  cease  by  lapse  of 
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time,  before  the  termination  of  the  lives,  then  it  would  be 
an  estate  depending  upon  minorities,  and  not  upon  lives ; 
but  as  it  may  terminate  upon  the  death  of  all  the  thirteen 
before  any  one  attains  majority,  it  is  clear  that  in  that  vieW} 
it  is  an  estate  depending  upon  13  lives,  and  may  terminate 
with  them."    (pp.  124-126.) 

3.  If  the  trust  term  be  considered  as  an  absolute  term  of 
20  years  and  10  days,  determinable  by  the  ceasing  of  the 
minorities,  it  is  in  no  respect  different  from  such  a  limitation 
determinable  upon  lives,  as  to  its  possibie  duration.  In  either 
view,  it  may  continue  the  whole  of  the  period  limited — the 

20  years  and  10  days.  We  have  now  this  limitation,  and 
during  the  lives  of  two  persons  in  being.  Suppose  these 
lives  should  drop  at  the  end  of  ten  years,  is  not  the  author- 
ity of  the  statute  to  suspend  the  ownership  exhausted  ?  p« 
125. 

4.  <<  Again ;  an  estate  to  A.,  for  the  lives  of  B.  and  C,  or 

21  years ;  which  of  these  two  limitations  shall  control  ac- 
cording to  statute,  the  two  lives  or  the  21  years  ?  The  case 
as  presented  upon  this  will,  is  an  estate  to  the  trustees  to 
hold  in  trust  for  20  years  and  10  days,  determinable  upon 
the  ceasing  of  the  minorities  of  the  13  infant  children  and 
grandchildren,  then  over  to  the  remainder-men.  At  the  end 
of  10  years,  two  of  the  13  lives  fall  in.  Have  not  two 
lives  in  being  at  the  creation  of  the  estate  upon  which,  with 
eleven  others,  the  limitation  of  it  depended,  already  expired  ? 
Two  specified  lives ;  and  yet  half  the  trust  term  remains, 
and  may  continue  ten  years  longer.  It  seems  impossible  to 
avoid  or  explain  away  the  repugnance  between  the  limita- 
tion  of  the  term  and  the  rule  of  the  statute."     (p.  126.) 

III.  Whether  the  limitation  of  estates,  with  a  view  to 
suspend  the  power  of  alienation,  must  be  upon  one  or  two 
specified  lives,  within  the  true  construction  of  i  15th,  or 
may  be  departed  from  ?    (p.  127.) 

1.  "  The  position  of  the  court  below,  says  the  Chief  Jus- 
tice, is  that  the  15th  section  does  not  require  that  the  trust 
term  authorized  by  i  55th,  should  be  limited  upon  two  speci- 
fied lives^  and  that  the  common  law  rule  upon  this  subject 
has  not  been  abolished.  But  where  a  positive  rule  of  real 
property  is  enacted,  therein  modifying  or  contradicting  a 
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former  one,  the  latter  is  plainly  abrogated  and  the  rule  of 
the  statute,  the  only  one  in  force.  Both  can  not  exist." 
'^  Present  estates  then,  as  they  existed  before  the  Rev.  Stat., 
are  the  only  estates  that  are  not  abolished.  They  were  ex- 
tensively altered  and  modified :  but  may  be  said  to  exist  still 
at  common  law  subject  to  those  modifications. 

2.  The  Chief  Justice  however  insists,  that  but  one  rule 
was  intended  to  be  prescribed  for  both,  and  should  be  held 
so,  particularly  since  it  had  already  been  decided  in  the  case 
of  Lorillard's  will,  that  §  15  applied  equally  to  both. 

After  discussing  this  question  at  length,  the  Chief  Justice 
says,  (p.  133 :) 

"  From  the  foregoing  view  of  the  questions  involved  in 
the  trust  term,  I  have  arrived  at  the  following  results,  which 
it  may  be  proper  now  to  bring  within  more  condensed  lim- 
its." 

I.  That  the  trust  to  pay  annuities  is  a  valid  trust  within 
the  3d  clause  of  §  55th,  and  may  sustain  in  the  trustees  the 
devise  of  the  legal  estate  during  the  term,  under  the  60th 
section  of  the  statute. 

XL  That  all  the  other  trusts  are  either  invalid  or  are  so 
limited  that  they  cannot  sustain  it  for  that  period  of  time : 
they  are  future  or  contingent,  or  they  are  immediately  exe* 
cuted  and  cease. 

III.  That  the  estate  thus  vested  in  the  trustees  is  inaliena^ 
ble  during  the  existence  of  the  trust  term :  1.  By  the  opera- 
tion of  the  63d  and  65th  sections,  it  being  a  trust  within  the 
55th  section  :  2.  Assuming  the  trust  to  be  within  the  2d  sub- 
division, the  term  is  equally  inalienable ;  and, 

lY.  That  the  trust  term  is  void, 

1.  Because  it  is  an  estate  limited  to  depend  upon  13  lives, 
as  well  as  upon  minorities,  and  may  postpone  the  power  of 
alienation  for  a  longer  period  than  is  allowed  by  law ;  k 
15th. 

2.  That  if  it  should  be  considered  properly  a  term  for  20 
years  and  10  days,  determinable  upon  13  minorities,  it  is 
still  void,  because  the  power  of  alienation  may  be  suspend- 
ed for  more  than  two  of  the  13  lives  upon  which  it  depends ; 
and, 

3.  Because  the  trust  term  is  not  limited  to  depend  upon 

65 
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one  or  two  specified  lives  in  being ;  the  only  measure  for 
the  suspension  of  the  power  of  alienation,  since  the  adop- 
tion of  the  Revised  Statutes,  being  a  life  or  lives."    (pp. 
133,  4.) 
V.  "  What  then  becomes  of  the  remainders?    (p.  134.) 

1.  They  cannot  vest  in  possession,  under  the  will,  because 
that  expressly  limits  them,  upon  the  ceasing  of  the  13  mino- 
rities. The  limitation  being  illegal,  and  the  (rust  term  void, 
the  estate  does  not  remain  in  the  hands  of  the  trustees,  but 
must  descend  to  the  heirs  at  law,  who  are  immediately 
vested  in  possession,  and  entitled  to  the  rents  and  profits." 

2.  Whether  the  remainders  are  valid,  so  as  to  divest  the 
heirs  of  the  estate,  on  the  execution  of  (he  power  by  the 
trustees  in  pursuance  of  the  claims  of  the  will,  providing  for 
the  distribution  of  the  residue  and  the  quantity  of  interest 
to  each  ?  The  period  during  which  the  absolute  power  of 
alienation  may  be  suspended  by  means  of  a  power,  is  no 
longer  than  is  authorized  by  means  of  a  trust,  or  by  any 
limitation  or  condition  whatever.  The  suspension  of  own- 
ership, therefore,  by  this  power,  the  Ch.  J.  holds  as  objec- 
tionable as  the  trust  term,  and  must  be  declared  void. 

YI.  Whether  these  remainders  are  alienable,  before  the  ex- 
ecution of  the  power  of  distribution  by  the  trustees  ? 

1.  There  are  three  descriptions  of  them,  all  going  to  dif- 
ferent persons,  upon  the  happening  of  difierent  events,  viz., 
first,  the  remainders  for  life,  with  power  to  devise  ;  these 
are  the^r^^  estates  in  remainder,  and  are  limited  to  the  seven 
children  and  the  two  grand  children  :  secondly,  the  remain- 
ders to  the  descendants  of  those  dying  before  the  expiration 
of  the  trust  term :  and  thirdly,  the  estates  of  those  in  re- 
mainder who  maybe  devisees  of  those  empowered  to  devise. 
All  these  the  Ch.  J.  holds  to  be  void  from  their  creation,  as 
coming  within  the  same  rule  of  inalienability,  within  the 
period  of  the  statute. 

YII.  Whether  the  life  estates  being  held  vested,  and  all 
the  remainder  conceded  to  be  contingent  and  void,  these  life 
estates  should  be  executed  in  possession? 

1.  The  Ch.  J.  holds,  that  under  the  power  of  the  trustees 
to  allot  and  convey  these  estates,  at  the  termination  of  the 
trust  estate,  the  ownership,  as  before  shown  by  him,  was 
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inalienable  until  the  execution  of  the  power,  and  therefore 
as  objectionable  in  their  limitation  as  the  trust  term  itself. 
But,  he  snys,  (p.  140,) 

2.  ^'Tfiere  are  objections  equally  conclusive:  the  trust 
term  is  void  and  gdne ;  the  substituted  remainders  are  also 
void  and  gone :  these  life  estates  are  the  only  ones  that  can 
be  sustained  under  any  view."  He  then  urges,  that  to  pre- 
serve the  life  estates  merely,  as  vested,  and  to  leave  the  pro- 
perty to  descend,  as  that  of  the  testator  to  the  testator's  heirs 
would  palpably  defeat  the  intent  of  the  testator.  '*  So  much 
of  the  will  is  broken  up  as  illegal,  and  these  facts  are  so 
connected  with  these  life  estates  if  deemed  valid,  that  it  is 
impossible  to  separate  them  without  disregarding  the  direc- 
tions of  the  testator.  The  entire  estate  must  therefore  de- 
scend to  the  heirs  at  law,  and  they  cannot  subsequently  be 
divested  on  the  execution  of  the  power  by  the  trustees."  (p. 
141.) 

YIII.  As  to  the  effect  of  this  conclusion  upon  the  annui- 
ties, legacies  and  portions,  and  the  shape  of  the  final  decree  ? 

1.  As  to  those  heirs  to  whom  beneficial  interests  have 
been  given  under  the  wilf,  in  the  shape  of  legacies  or  annu- 
ities, which  are  valid,  they  must  be  put  to  their  election. 
They  cannot  be  permitted  to  take  under,  and  also  in  hostil- 
ity to  the  will,  unless  such  is  the  clear  intent  of  the  testator. 
Noyes  v.  Mordaunt,  2  Yern.  581,  and  other  authorities,  are 
cited  by  the  Ch.  J. ;  and  they,  as  well  as  many  more  that 
might  have  been  cited,  fully  sustain  this  position,  (pp. 
143,  4.) 

Mr.  Justice  Bronson,  in  an  opinion  characteristic  as  to  its 
ability  and  reasoning,  and  as  to  some  notions  upon  the  sta- 
tute of  trusts  to  which  we  may  hereafter  advert,  anives  at 
conclusions  in  most  respects  in  accordance  with  the  Chief 
Justice.  But  in  one  or  two  essential  particulars  he  dissents 
from  his  conclusions.    That  is,  (p.  144— ;182,) 

I.  '<  Whether  the  trust  is  valid  in  relation  to  the  objects  or 
purposes  for  which  it  was  created  ? 

1.  The  trust  to  receive  the  rents  and  profits  of  lands  to 
pay  the  debts,  he  held  to  be  void. 

2.  That  the  trust  to  receive  rents  and  profits,  imd  '*  pay 
them  over,"  is  void ;  the  statute  only  authorizes  a  trust  to  re- 
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ceive  renls  and  profits,  and  "  apply  them  to  the  use"  of  any 
person.    The  trustee  must  himself  make  the  application. 

3.  That  an  estate  where  alienation  is  suspended,  may  be 
limited  in  some  event  besides  life ;  but  life  must  in  some 
form  enter  into  the  limitation,  so  that  the  power  of  aliena- 
tion can  in  no  event  be  suspended  beyond  two  designated 
lives.     No  absolute  term,  however  short,  can  be  maintained, 

4.  If  a  testator  attempt  to  create  a  tnist  for  any  of  the 
purposes  specified  in  the  55th  section,  which  is  not  valid 
as  an  express  trust,  it  cannot  be  carried  into  efifect  as  a 
power  in  trust :  and  if  the  power  of  alienation  may  be  sus- 
pended in  trust  under  a  power  in  trust,  for  a  period  longer 
than  that  allowed  by  law,  the  trust  is  void.  Decree  re- 
versed. 

The  decree  entered  in  the  cause,  in  the  Court  of  Er- 
rors, is  given  at  length  in  the  report  of  this  case,  (14 
Wend.  274,  5,  6,  7,  8,  9,  280, 1,  2,  3,  4  and  6,)  and  is  in 
conformity  to  the  principles  of  the  opinion  of  Nelson,  C.  J. 
The  first  clause  of  the  decree  declares  the  trust  term  void, 
as  '<  suspending  the  power  of  alienation  of  an  absolute  fee 
in  possession  for  more  than  two  lives  in  being,  and  without 
reference  to  any  designated  life,  or  any  two  designated  lives." 
The  question  raised  by  Savage,  Ch.  J.  in  the  Lorillard  Will 
case,  and  again  presented  by  Bronson,  J.,  in  the  present,  as  to 
the  validity  of  a  trust  ^<  to  receive  rents  and  profits,  and  pay 
over" — instead  of  "  to  apply  to  the  use  of" — was  not  passed 
upon  by  the  court  in  this  case,  and  must  be  still  considered 
a  vexed  question. 

The  court  expressly  declares  that  "  the  decree  was  not  to 
be  deemed  a  decision  upon  the  title  of  the  trustees  to  the 
lands  of  the  testator  in  the  state  of  Illinois  or  elsewhere  out 
of  this  state  or  their  power  over  them ;  but  upon  the  cause 
being  remitted  to  the  Court  of  Chancery,  or  upon  any 
amended  or  further  bill  in  that  court,  that  court  should  pro- 
ceed and  make  such  order  and  decree  in  relation  to  such 
lands  as  may  be  legal  without  prejudice  to  any  party  in  con- 
sequence of  this  decree,  and  notwithstanding  that  the  pro- 
vision for  any  such  party  in  the  will  may  by  this  decree  be 
declare^to  be  void." 
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In  August,  1838,  an  application  was  made  to  the  Chan- 
cellor for  further  directions  pursuant  to  the  above  provision 
in  the  decree.     {Hawley  v.  James^  7  Paige,  213.) 

By  the  report  of  a  master,  it  appeared  that  the  will  was 
duly  executed  to  pass  real  estate  according  to  the  laws  of  Il- 
linois in  force  at  the  testator's  death ;  and  that  the  widow 
was  entitled  to  dower  in  such  lands  by  the  laws  of  that  state. 
It  also  appeared  by  the  report  that  the  legislature  of  Illinois 
had  adopted  or  recognized  as  in  force  in  the  state,  the  Eng- 
lish common  law  and  all  acts  of  parliament  of  a  general  na- 
ture in  aid  of  the  same  as  they  existed  prior  to  the  4th  of 
James  I.,  with  two  or  three  specified  exceptions ;  and  that 
there  was  no  statute  in  that  state,  inhibiting  or  modifying 
trust  estates,  as  authorized  by  the  common  law. 

The  Chancellor  held  that,  as  the  testator  had  devised  the 
legal  estate  to  the  trustees,  in  trust  to  sell  and  invest  the 
proceeds  in  lands  in  this  state  upon  trusts  which  were  ille- 
gal and  void  by  our  laws,  the  object  for  which  the  conver- 
sion of  real  estate  into  personal  had  failed  ;  and  as  the  proceeds 
were  not  legally  disposed  of  by  the  testator,  there  was  a  re- 
sulting trust  in  favor  of  the  heirs  at  law  pro  tanto.  In  other 
words,  there  is  no  equitable  conversion  of  the  property  in  such 
a  case,  and  it  is  in  equity  still  considered  as  real  estate  and 
descends  to  the  heirs  of  the  testator. 

The  conclusion  at  which  I  have  arrived  is,  that  the  legal 
title  to  the  lands  in  Illinois,  subject  to  the  widow's  right  of 
dower,  is  now  in  the  trustees  under  the  will,  according  to  the 
laws  of  Illinois,  but  that  the  whole  equitable  interest  therein 
is  in  the  heirs  at  law  of  the  testator,  as  a  resulting  trust. 

The  trustees  were  accordingly  directed  to  convey  to  the 
heirs  by  a  conveyance  executed  to  pass  the  legal  title  accord- 
ing to  the  laws  of  Illinois. 
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Salmon,  Appellaat  v.  Stuyvesant,  respondent,  16  Wend. 

Rep.  321. 

Devise  to  TYtistees  to  make  Partition  of  Real  Estate  of 
Testator ;  Power  to  Tenants  for  Life  to  Lease  for  63 
Years  and  to  appoint  Estate  among  Children  and  Crrand- 
Children;  Will  Void  in  Part,  how  far  Void  in  Whole. 

Appeal  from  Chancery.  The  respondent,  Stuyvesant, 
filed  a  bill  against  Salmon,  the  appellant,  before  the  Chan- 
cellor for  the  specific  performance  of  a  contract  for  the  pur- 
chase of  a  certain  house  lot  in  the  city  of  New  York  which 
had  fallen  to  Stuyvesant  upon  a  partition  made  of  the  real 
estate  of  which  his  father  died  seised,  according  to  the 
shares  €is  directed  by  his  will.  The  bill  stated  that  on  the 
3d  of  June,  1834,  a  contract  was  entered  into  between  the 
plaintiff  and  Salmon,  by  which  he  agreed  to  convey  the  lot 
to  Salmon,  who  agreed  to  pay  him  for  it  $800 ;  and  that  sub- 
sequently Salmon  had  given  him  notice  that  he  would  not 
complete  the  purchase,  as  he  had  been  advised  that  the  res- 
pondent could  not  convey  a  good  title  to  the  lot  in  fee  sim- 
ple absolute.  The  bill  stated  that  the  plaintiff  had  been  ad- 
vised that  by  the  Revised  Statutes,  the  whole  will  was  void^ 
as  it  respects  the  real  estate,  and  that  it  descends  to  the  heir 
at  law  of  the  testator ;  or,  if  the  will  is  to  be  deemed  valid, 
that  it  is  to  be  deemed  a  devise  by  the  testator  to  his  children 
in  fee  simple. 

By  his  will  made  in  1828,  the  father  of  the  respondent  de- 
vised all  his  real  estate  to  his  executors,  in  trust,  to  make 
partition  of  the  same  into  nine  shares  ;  viz  :  six  share^  con- 
sisting each  of  6-42d  undivided  parts  ;  the  whole,  into  42 
equal  parts  to  be  divided,  and  three  shares  each  to  be  4-42d 
undivided  parts :  to  convey  to  each  of  his  six  sons  one  of  the 
S-42d  parts  to  his  use,  for  and  during  his  natural  life  ;  with 
power  to  lease,  devise,  and  appoint  as  follows : 
,  1.  To  make  leases  for  a  life  or  lives  or  terms  of  years,  to 
take  effect  in  possession  and  not  to  be  for  a  longer  period 
than  a  life  or  lives  in  being  at  the  time  of  making  thereof,  or 
for  a  longer  term  than  63  years. 

2.  To  devise  and  appoint  by  last  will  and  testament,  the 
land  conveyed  to  him  for  life,  to  or  in  trust  for,  any  one  or 
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more  of  his  children,  grand-children,  nephews  and  nieces,  for 
such  estates  and  subject  to  such  powers  as  he  should  think 
fit ;  and  for  want  of  such  appointment,  to  the  children  of 
such  son,  or  to  the  children  of  any  child  of  such  son,  who 
might  have  died  before  him  and  their  heirs  as  tenants  in 
common ;  and  if  no  child  or  grand  child  surviving,  then  the 
share  of  such  son  to  go  to  the  right  heirs  of  the  testator. 

In  respect  to  the  shares  of  the  daughters^  he  directed  the 
executors  to  convey  one  of  them  to  such  trustee  as  each 
daughter  should  name,  in  trust,  to  allow  such  daughter  to 
receive  the  rents  and  profits  thereof  during  her  life ;  with 
the  same  power  of  leasing,  and  of  devise  and  appointment 
as  to  the  sons. 

In  February,  1833,  the  testator  made  a  codicil  to  his  will, 
in  which  after  adding  three  more  executors,  and  directions 
as  to  payments  made  and  responsibilities  assumed  for  his  sons 
in  law,  he  republished  his  will  made  in  Oct.  1828. 

The  cause  was  brought  to  a  hearing  before  the  Chancellor 
upon  bill  and  answer,  who  decreed,  that  the  power  contained 
in  the  will,  authorizing  the  sons  and  daughters  to  devise  and 
appoint  their  shares  to  or  in  trust  for  their  children,  d&c,  for 
such  estates,  &c.,  as  they  should  think  fit,  was  illegal  and 
void ;.  that  the  limitation  over  of  the  ultimate  remainder  was 
also  void ;  and  that  consequently  the  real  estate  of  the  tes- 
tator upon  his  death  descended  to  his  heirs  at  law.  The 
Chancellor,  however,  further  held  that  the  directions  of  the 
will  were  valid  as  to  the  shares  to  be  distributed  to  each ; 
that  the  partition  should  be  deemed  valid,  and  that  the  res- 
pondent could  therefore  convey  an  absolute  fee  simple  in  the 
lot  in  question ;  and  he  decreed  that  the  defendant  specifi- 
cally perform  the  agreement.  The  defendant  appealed.  In 
the  court  of  Errors^  Cowen,  J.,  delivered  an  opinion  in  favor 
of  reversal : 

He  held : 

I.  That  the  codicil  brought  the  will  within  the  operation 
of  the  revised  statutes,  which  transferred  all  the  uses  and 
trusts  for  the  sons  and  daughters  into  possession.  The  ex- 
ecutors took  no  legal  estate.    (I  Rev.  Stat.  722, 2d  Ed.  §  47.) 

II.  1.  The  power  of  appointment  by  devise,  and  of  leas* 
ing  for  years,  are  the  only  other  parts  of  the  will  afiected  by 
the  revised  statutes. 
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The  power  of  appointment  of  estates  for  life,  to  persons 
not  living  at  the  testator's  death,  he  holds  to  be  void  ;  but 
not  so  as  to  those  in  esse  :  and  it  still  may  be  effectual  to 
pass  a  fee  to  either.  ^  17,  and  129.  Alienation  is  here  sus- 
pended for  one  life  only  in  being.  It  will  be  time  enough  to 
nullify  the  execution  of  this  power,  when  we  see  the  appoint- 
ment of  a  life  estate  to  a  relative  who  was  unborn  when  the 
testator  died,  or  other  estate  created  beyond  the  legal  scope 
of  the  power.    §  129  of  Powers.*    1  R.  S.  730,  2d  Ed. 

2.  In  respect  to  the  power  to  lease  for  63  years,  he  held 
that  a  lease  though  bad  for  63  years,  would  be  good  for  21 
years  within  the  87ih  section  of  the  statute  of  powers,  if 
expressly  so  limited  ;  but  that  §  92  had  destroyed  the  power. 
The  power  to  devise  for  the  life  of  the  devisee,  he  held} 
however,  to  be  still  inherent  in  his  estate ;  and  a  remainder 
in  fee  is  thus  limited,  in  default  of  appointment  to  the  lineal 
descendants  of  the  tenants  for  life,  and  in  default  of  such, 
then  to  the  right  heirs  of  the  testator. 

"  According  to  this  view,  all  those  independent  parts  of 
the  will  which  are  allowed  and  declared  available  by  the 
statute,  are  saved ;  and  those  other  independent  parts  which 
are  void  by  statute,  are  avoided.  {Doe  ex  dem.  Thompson 
V.  Pitcher^  6  Taunt.  369.)  The  courts  have  always  saved 
such  estates  as  are  well  limited.    3  Atk.  617.    (p.  327.) 

"  In  the  present  case,  all  the  direct  limitations  are  valid. 
One  of  the  powers  is  valid.  A  mere  collateral  beneficial 
power,  no  part  of  the  estate  to  make  or  lease  for  .three  lives, 
or  63  years.  What  have  we  left?  In  the  first  place  a  per- 
fect devise  for  the  life  of  the  first  takers.  Yet  the  Chancellor's 
decree  holds  this  void,  and  that  the  land  descends  in  fee : 
though  I  admit  it  comes  to  the  same  thing,  as  if  he  had  adop- 
ted the  estate  for  life,  as  to  the  purposes  of  this  cause. 

Then  as  to  the  remainders  over :  It  is  true  they  are  con- 
tingent, but  they  must  vest  in  fee  on  the  termination  of  two 
lives,  and  now,  since  the  beneficial  power  to  lease  is  gone, 
must  at  all  events  vest  in  possession  on  such  determination. 


*  §  159.  No  estate  or  interest  can  be  given  or  limited  to  any  person  by  an 
iAstmment  in  ezecation  of  a  power  which  such  perwm  would  not  have  been 
capable  of  taking  under  the  instnunent  by  which  the  power  if  granted. 
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Can  it  be^  that  because  a  collateral  power  has  failed,  therefore 
the  whole  estates  must  go  with  it? 

''  On  the  whole,  I  can  not  consent  to  participate  in  the  en- 
dorsement of  this  title.  I  can  no  more  consent  to  the  nulli- 
fication of  a  legal  operative  will,  on  tlie  ground  that  it 
brings  the  estate  into  a  supposed  unfavorable  posture,  than 
I  can  join  in  rectifying  a  bargain  which  turns  out  to  be  un- 
favorable to  the  party.  In  short,  1  will  not  go  out  of  the 
will  itself,  and  pry  into  the  affairs  of  the  estate,  in  order  to 
fix  a  construction  upon  parts  plainly  legal  and  valid.  Judg- 
ing from  what  we  have  heard  and  felt,  in  the  course  of  this 
term,  I  am  sure  if  we  impose  an  understanding  of  our  stat- 
utes in  this  branch  of  the  law,  as  a  condition  to  the  making 
of  a  will|  very  few  will  succeed  ;  and  if  we  undertake  to 
make  new  wills  for  every  partial  failure,  while  we  embark 
in  an  interminable  labor,  I  still  fear  we  shall  not  be  better 
testators,  than  those  who  were  more  lawfully  employed  in 
disposing  of  their  own  estates."    (p.  332.) 

He  says  the  case  of  Lorillard  holds  no  such  doctrine  as 
that  ^  a  failure  in  part  is  fatal  to  the  entire  instrument.  No 
will  of  any  considerable  estate,  embracing  various  kinds  of 
property,  and  seeking  to  provide  for  a  numerous  family, 
could  ever  stand  the  test  of  such  principles." 

"On  the  whole,"  he  concludes,  "if  we  agree  with  the 
Chancellor,  that  the  will  is  to  be  retained,  as  to  the  trust 
power  of  partition,  I  am  unable  to  see  any  reason  for  reject- 
ing other  provisions  equally  valid ;  and  on  the  other  hand^ 
if,  as  the  Chancellor  holds,  the  land  descends  to  the  heirs  at 
law,  in  either  view,  the  respondent  can  not  make  such  a  title 
as  he  agreed  to  convey,"  and  the  decree  must  be  reversed. 

With  the  result  of  this  opinion,  Bronson,  J.,  and  Nelson, 
Cb.  J.,  concurred ;  but  declined,  at  that  time,  to  pass  upon 
the  validity  of  the  will,  as  both  parties  before  the  court  agreed 
that  the  devise  was  invalid,  and  the  only  point  in  difference 
between  them  was,  as  to  the  proper  rule  of  division  between 
the  sons  and  daughters ;  and  which  was  the  ground  of  ap- 
peal from  this  decree. 

Bronson,  J.,  said :  "They  can  not  take  as  heirs  against 
the  will,  and  in  unequal  portions  under  the  will.    We 
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need  go  uo  further ;  for  whether  the  will  is  valid  or  not,  the 
respondent  is  unable  to  make  a  good  title.  If  the  will 
stands,  he  has  only  a  life  estate ;  if  it  falls,  he  and  the  other 
sons  must  take  in  equal  portions  with  the  daughters.  The 
partition  and  releases  have  not  been  made  upon  this  prinei* 
pie.  I  think  it  is  inexpedient  to  pass  on  the  validity  of  the 
will,  we  have  only  heard  one  side  of  the  question,  and  the 
persons  interested  beyond  tlie  life  estate  are  not  before  the 
court." 

Nelson,  Chief  Justice,  concurred  in  the  views  thus  ex- 
pressed, and  in  the  disposition  to  be  made  of  the  cause. 

Whereupon  the  decree  of  the  Chancellor  was  unanimous- 
ly reversed,  and  the  following  decree  entered. 

"  It  is  ordered,  adjudged,  and  decreed,  that  the  respondent 
either  took  a  life  estate  under  the  will  in  five  undivided  forty* 
second  parts  of  the  real  estate  of  the  testator ;  or^  he  together 
with  the  other  sons  and  daughters  took  the  real  estate  as 
heirs  at  law  in  equal  shares ;  and  in  either  case,  the  respon- 
dent can  not  make  a  good  title  in  fee  simple  to  the  lot  men- 
tioned in  the  pleadings  in  this  cause.''  • 

The  decision  of  the  Court  of  Errors  in  the  foregoing  case, 
not  having  settled  the  question  of  the  validity  of  the  will  of 
Nicholas  Wm.  Stuyvesant,  a  new  bill  for  the  specific  per- 
formance of  an  agreement  for  the  sale  of  one  of  the  lots 
belonging  to  the  estate  was  filed  by  one  of  the  sons  before 
the  Chancellor,  upon  a  contract  made  after  the  decision  of 
the  Chancellor  in  the  case  of  Salmon  v.  Stuyvestmt^  but 
before  the  decision  in  the  Court  of  Errors.  The  case  pre- 
sented substantially  the  same  facts  and  questions,  except 
that  all  the  children  and  heirs  of  the  testator  had  joined  in 
a  release  of  the  lot  in  question  to  the  complainant  This 
case  is  reported  in  the  Court  of  Errors  under  the  title  of 

Root,  appellant,  v.  Stuyvesant,  respondent;  18  Wend. 
257,  318.  Opinion  of  the  Chancellor  given,  18  Wend. 
263,  4,  5,  6. 

The  Chancellor  says :  <<  In  consequence  of  the  doubts 
expressed  by  some  of  the  members  of  the  Court  of  Errors, 
when  the  case  of  Salmon  v.  Stuyvesant,  came  before  them. 
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the  making  of  the  contract  for  this  lot,  the  defendant 
refused  to  take  the  title.  It  is,  therefore,  I  presume,  not  very 
material  how  the  question  is  decided  here,  as  neither  party 
will  rest  satisfied  with  my  decision.  But  I  have  as  yet, 
seen  nothing  to  induce  me  to  believe  that  the  testator  in- 
tended to  leave  his  children  pennyless,  for  the  purpose  of 
giving  an  estate  worth  a  million  of  dollars,  if  it  was  in  a 
situation  to  be  used  for  any  beneficial  purpose  at  this  time, 
to  unborn  generations.  The  circumstances  of  the  case 
show  that  it  was  impossible,  if  he  was  in  possession  of  his 
senses,  that  he  could  have  understood  the  provisions  of  the 
Revised  Statutes  as  applicable  to  this  will ;  and  it  is  there- 
fore impossible  to  give  any  eflfect  to  the  limitations  over, 
without  entirely  defeating  his  intention  to  give  a  present 
and  beneficial  interest  to  his  children."  The  Chancellor 
therefore  holds,  that  to  carry  the  residue  of  the  will  into 
effect,  after  striking  out  the  provisions  rendered  void  by  the 
Revised  Statutes,  would  be  to  defeat  the  real  intentions  of 
the  testator ;  and  that  therefore,  under  the  releases  given 
by  the  children  and  heirs,  the  plaintiff  had  acquired  a  good 
and  valid  title  to  the  lot  sold,  and  was  entitled  to  a  decree 
for  the  specific  performance  of  the  agreement. 

For  the  reasons  of  this  decision,  the  Chancellor  refers  to 
his  opinion  in  Salmon  v.  Stuyvesant,  which  he  gives  at 
large. — (pp.  262,  3,  4,  6.)  In  that  he  said :  "  As  the  testator 
survived  until  after  the  Revised  Statutes  went  into  opera- 
tion, and  republished  his  will  in  L833,  it  has  now  become 
impossible  to  carry  into  effect  the  provisions  of  the  will, 
except  in  one  particular,  without  defeating  the  obvious  in- 
tentions of  the  testator,  at  the  time  the  will  was  made. 
The  property  was  of  such  a  nature  that  it  was  only  valua- 
ble for  building  lots ;  and  the  taxes  and  assessments  to 
which  it  would  be  subject,  in  a  part  of  the  city  which  was 
rapidly  improving,  would  be  at  least  equal  to  the  amount 
for  which  it  could  be  rented  for  any  other  purpose.  The 
testator  had  also  sold  a  portion  of  his  building  lots,  and  by 
the  terms  of  sale,  the  purchasers  were  required  to  erect  valu- 
able buildings  thereon,  of  a  particular  description  ;  and  he 
had  covenanted  on  his  part,  that  whenever  buildings  should 
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he  erected  on  his  adjacent  lots,*  they  should  be  (^  a  similar 
description,  such  as  no  mere  tenant  for  life  would  think  of 
erecting  on  property  held  by  such  a  tenure  merely." 

The  Chancellor,  after  pronouncing  the  power  to  lease  void 
by  the  Revised  Statutes,  then  says :  <'  If  tbe  testator  could 
have  known  the  operation  of  his  will,  under  the  provisions 
of  the  Revised  Statutes  relative  to  powers,  was  to  deprive 
his  children  of  all  beneficial  interest  in  his  estate,(?)  and 
to  tie  it  up  for  the  sole  benefit  of  another  generation,  it  is 
very  evident  that  he  would  have  given  the  fee  to  his  chil- 
dren, or  have  devised  to  them  an  absolute  term  of  63  years.'' 

The  power  in  trust  to  the  tenants  for  life  to  devise  and 
appoint  their  shares  of  the  estates  to,  or  in  trust  for,  their 
children,  grand-children,  nephews  and  nieees,  he  also  de* 
clares  illegal  and  void.  He  however  holds  that  part  of  the 
will  relating  to  the  proportions  of  the  sons  and  daughters, 
in  the  division  of  the  estate,  to  be  valid.  (This  latter  ques- 
tion was  not  presented  in  the  case  of  Root  v.  Stuyvesantp 
as  the  releases  of  the  heirs  and  children  had  cured  thai 
defect  in  the  plaintifi''s  title.) 

From  this  decree  of  the  Chancellor  in  Root  v.  Stuyvesani, 
the  defendant  appealed  to  the  Court  of  Err(»rs,  where  the 
ease  was  submitted  on  written  arguments. 

The  Judges  of  the  Supreme  Court  delivered  opinions  se» 
riatim,  for  a  reversal  of  the  decree  of  tbe  Chancellor,  upon 
grounds  similar,  in  the  main,  to  those  of  Mr.  Justice  Cowen, 
for  reversing  the  decree  in  Salmon  v.  Stuyvesani.  In  the 
following  conclusions,  they  all  concurred : 

1.  That  under  the  operation  of  the  Revised  Statutes,  the 
testator's  children  took  the  legal  estate  in  their  respective 
shares,  of  the  same  quality  and  duration,  and  sulject  to  the 
same  conditions  as  the  equitable  or  beneficial  interest  in« 
tended  to  be  devised  to  them ;  the  executors  retaining  the 
power  to  execute  the  will  in  respect  thereto,  but  no  legal  es* 
tate  or  other  interest  in  the  premises. 


*  ID*  It  no  where  appears,  in  the  report  of  the  case,  how  many  had  been 
sold ;  still  less,  whether,  if  those  adjacent  lots  had  been  left  wiihoat 
Jmilt  apon,  any  or  how  much  damage  would  have  been  sustained. 
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r  2.  That  the  remainders  over  and  the  powers  of  appoint- 
tnent  were  both  valid ;  and  that  the  power  of  appointment 
was  valid,  notwithstanding  the  generality  of  the  terms  con- 
ferring the  right  to  create  successive  estates  for  life  in  per- 
sons not  in  esse  ;  the  legal  presumption  being,  that  the  do- 
nee of  the  power  will  execute  it  in  conformity  to,  and  not  in 
violation  of  the  rules  of  law. 

3.  That  notwithstanding  the  statutory  prohibition  of  pow- 
ers to  tenants  for  life  to  lease  for  more  than  21  years,  the 
power  to  lease  in  this  will  was  good  and  valid  to  make  a 
lease  for  twenty-one  years,  and  void  only  for  the  excess : 
chat  an  illegal  execution  would  not  be  presumed ;  and  even 
that  a  lease  for  a  longer  period  would,  upon  well  settled  au- 
thorities, be  void  only  for  the  excess. 

4.  That  a  power  to  lease  is  void  only  when  it  is,  in  the 
(erms  of  its  creation,  required  to  be  executed  in  a  mode  pro- 
hibited by  law,  and  not  otherwise. 

6.  That  the  failure  of  the  intent  of  the  testator,  that  his 
children  should  have  life  estates,  with  the  power  of  leasing 
for  63  years,  is  not  such  a  frustration  of  the  general  intent  of 
the  testator  as  to  justify  the  declaring  the  residue  of  the  will 
void,  and  permitting  the  children  to  take  as  heirs  at  law ; 
and,  that  the  testator  manifestly  intending  his  children 
should  not  take  the  fee,  but  life  estates  only,  with  a  power  to 
lease,  the  mere  reduction  in  the  value  of  their  life  estates,  by 
the  failure  of  the  power  of  leasing,  is  not  such  an  inconsis- 
tency with  the  general  intent  of  the  testator  as  to  the  quality 
and  duration  of  their  estates,  as  to  authorize  a  court  of  jus- 
^  tice  to  confer  a  fee  simple  absolute  on  the  tenants  for  life,  in 
lieu  and  substitution  of  their  power  to  lease  for  a  term  of 
years ;  not  even  if  the  life  estates  by  that  means  were  ren- 
dered entirely  unproductive. 

6.  That  the  language  of  the  will  being  plain  and  unam- 
biguous, when  the  true  meaning  of  the  testator  in  the  seve- 
ral parts  of  his  will  has  been  ascertained — the  rule  both  at 
common  law  and  by  the  revised  statutes  is,  not  that  the 
courts  shall  carry  the  will  into  effect  if  M  is  legal,  but  so 
far  as  it  is  legal :  That  the  court  has  no  more  power  to  de- 
clare a  legal  part  void  on  such  grounds,  than  they  have  to 
declare  an  illegal  one  valid. 
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Nelson,  Ch.  J.,  at  the  close  of  his  opinion,  (p.  277,)  says : 
^  Thus  the  life  estates  are  an  inseparable  part  of  the  scheme 
of  this  family  settlement,  and  must  be  maintained  to  carry  it 
into  effect.  If  1  must  take  the  place  of  the  testator,  and  de* 
cide  for  him  whether  he  would  give  up  the  power  to  lease, 
or  the  residue  of  his  will,  as  both  cannot  stand,  I  must  say 
he  would  have  yielded  the  former ;  that  the  disposition  of 
the  residue  does  not  necessarily  hang  upon  it ;  indeed,  the 
power  to  lease  constitutes  no  part  of  the  testator's  estate,  as 
Che  whole  is  well  devised  without  it ;  it  would  improve  the 
value  of  the  gift  to  the  tenants  for  life,  and  may  be  regretted 
that  it  cannot  be  sustained  ;  but  the  estate  still  remains  to 
them.  It  seems  to  me  to  be  yielding  too  much  to  this  dimi- 
nution of  value  by  the  loss  of  it,  to  permit  it  to  work  so  po- 
tent an  effect  as  to  destroy  the  estates  of  the  tenants  for  life ; 
all  the  estates  in  the  remainder,  and  all  the  other  powers  in 
the  will ;  to  destroy,  in  other  words,  a  legal  and  valid  dis- 
position of  the  entire  estate  of  the  testator. 

Bronson,  J.  says,  upon  the  same  point,  (p.  282,)  "  Every 
thing  is  legal  and  valid  except  the  power  to  lease,  which  has 
failed.  Much  as  I  may  regret  that  the  immediate  descend- 
ants of  the  testator  will  probably  fare  worse  than  his  more 
remote  posterity,  it  is  not  in  my  power  to  apply  a  remedy." 

''  We  are  referred  to  the  cases  on  the  will  of  Mr.  Loril- 
lard  and  that  of  Mr.  James ;  but  there  is  nothing  in  either 
which  can  aid  the  respondent  In  each  of  those  eases  all 
the  estates  and  interests  which  were  declared  void,  sprung 
out  of  an  illegal  trust ;  they  were  built  upon  the  trust,  and 
necessarily  fell  with  it.  They  had  no  separate  existence,  but 
were  part  and  parcel  of  the  trust ;  that  being  void,  they 
must  fall  with  it. 

"  It  seems  to  be  supposed  that  the  language  which  I  used 
in  Hawley  v.  James,  16  Wend.  144,  concerning  a  will,  good 
in  part  and  bad  in  part,  militates  against  the  validity  of  this 
will.  Although  the  remark  referred  to  was  a  general  one, 
and  not  on  the  turning  point  of  that  case,  I  see  nothing  in  it 
to  qualify  or  recall ;  nor  can  I  perceive  how  it  favors  the 
overthrow  of  this  will."* 


*  The  obserraiion  evidently  referred  to  here,  is  as  followe :  «  Dietinct,  in< 
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CoweOy  J.,  in  relation  to  the  supposition  of  the  Chancellor, 
that  '<  if  the  testator  was  in  possession  of  his  senses,  it  was 
impossible  that  he  could  have  understood  the  provisions  of 
the  Revised  Statutes  as  applicable  to  this  will ;  and  that  if 
he  could  have  known  what  their  operation  was,  it  is  very 
evident  that  he  would  have  given  the  fee  to  his  children,  or 
have  devised  an  absolute  term  for  63  years,"  asks :  (p.  298 :) 
<<  Upon  what  authority  are  we  to  assume  ttiat  this  testator 
did  not  know  the  law  ?  Has  such  a  principle  of  construc- 
tion been  before  acted  upon  ?  By  what  authority  are  we  to 
adopt,  as  a  principle  of  construction,  the  testator's  knowledge 
of  the  law  in  1828,  and  his  ignorance  in  1833  ?  Suppose  he 
had  committed  a  mistake  in  1828,  was  that  the  day  of  sa- 
ving grace  and  light,  and  ]833  an  hour  of  darkness  which 
is  to  destroy  a  testament,  as  if  its  author  had  been  of  un- 
sound mind  ?  No.  When  first  made,  the  will  contained  a 
valid  power  to  make  leases*  After  the  Revised  Statutes,  the 
testator,  by  republishing  his  will,  or  even  suffering  it  to 
stand,  strikes  out  the  power.  It  is  a  change  which  he  had 
a  right  to  make."    (p.  298.) 

*'  I  remember,  that  shortly  after  these  statutes  took  effect, 
a  thief  broke  into  an  outhouse  and  stole  an  article  of  small 
value.  In  1828,  it  would  have  been  but  a  petty  larceny ;  in 
1830,  it  was  a  burglary ;  and  although  he  had  not  yet  a  sin- 
gle year's  opportunity  to  learn  the  legal  nature  and  conse- 
quences of  such  an  act,  the  court  sentenced  him  to  the  state 
prison.  The  argument  was  much  stronger  for  his  ignorance 
of  the  change  which  the  law  had  undergone,  in  his  case, 
than  that  now  urged.  Yet,  I  ask,  what  judge  would  have 
listened  to  it  ?"    He  adds,  on  this  same  subject,  at  page  306 : 

''  It  would  have  been  some  consolation,  when  we  were 
told  of  the  darkness  of  1833,  and  that  we  are  to  presume 
ignorance  of  the  true  construction  of  our  new  statutes  at 


dependent  proTiiioM,  whieh  are  in  themielTee  free  from  objection,  will  not  be 
invalidated  by  other  separate  proyiaione,  which  are  contrary  to  law.  But  if 
the  good  and  the  bad  are  ao  intermingled  that  the  one  cannot  be  aeparated 
from  the  other,  then  both  must  fall  together ;  and  where  a  particular  difposi- 
tion,  Talid  if  alone,  forma  part  of,  or  dependa  on  a  general  purpoee,  contrary 
to  law,  both  will  bo  void,  and  mnit  afaare  a  common  late." 
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■ 

that  period,  if  we  coald  bare  been  told  or  could  we  now  tell  at 
what  era  the  eclipse  shall  be  considered  as  removed." 

"  On  the  whole,  all  the  provisions  in  the  will,  except  that 
for  leasing,  being  as  I  think  valid  to  their  fall  extent,  my 
conclusion  is,  that  we  have  no  power  to  disturb  them.  If 
we  have  the  power,  on  the  notion  of  consulting  the  testator's 
intent,  I  feel  equally  clear,  that  we  should  altogether  violate 
that  intent,  by  creating  a  fee  in  his  children."    (p.  313.) 

Mr.  Senator  Dickinson  delivered  the  only  opinion  in  favor 
of  affirming  the  Chancellor's  decree.  If  not  encumbered 
with  too  much  legal  lore,  it  is  almost  superabundant  in  rare 
specimens  of  judicial  rhetoric.  For  example,  he  says,  p. 
314, 

"By  an  examination  of  this  will,  it  will  be  seen,  that  it 
originated  in  one  of  those  vaip  and  mistaken  efforts  of  ha* 
man  ambition,  to  rear  and  perpetuate  a  monument  of  accu* 
mulated  wealth,  upon  which  a  long  line  of  descendants 
might  rise  above  the  storms  and  floods  of  poverty  and  ad- 
versity ;  and  that  its  progress  was  arrested  by  the  Revised 
Statutes,  which  confounded  the  language  of  its  builder. 

'^  The  revised  statutes  make  the  following  summary  in- 
road upon  this  last  will  and  testament,  leaving  a  meagre 
skeleton  of  what  came  from  the  hand  of  the  testator.  First. 
They  declare  the  devise  of  the  real  estate  to  the  executors  in 
fee  in  trust,  is  void.  1 R.  S.  of  Trusts,  i  47  and  49.  Second. 
They  destroy  the  right  of  the  testator  to  perpetuate  the 
property  in  his  family  in  the  manner  and  to  the  extent  pro- 
vided by  his  will.  Thirdly.  They  cut  off  the  power  of  the 
life  tenants  to  lease  for  over  21  years,  which  is  sought  to  be 
given  by  the  testator.  Fourth.  They  substantially  destroy 
the  trusts  created  for  the  protection  of  the  married  daughters 
of  the  testator." 

[In  respect  to  this  last  objection,  which  the  Chancellor  also 
faintly  suggests,  Mr.  Justice  Cowen  well  answers  it,  in  his 
opiuion  in  this  case.  He  says :  p.  310.  '<  But  the  Chancel- 
lor thinks  it  an  evil  that  the  trust  for  the  benefit  of  the 
daughters  should  be  turned  by  the  revised  statutes,  into  a 
legal  estate,  and  subjected  to  the  power  of  the  husband. 
Such  may  be  the  consequence ;  but  surely  the  evil  is  not 
mitigated  by  giving  them  a  legal  estate  in  fee ;  yet  that  is 
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done  by  his  decree.  Under  the  statute,  they  alone  could 
suffer.  By  giving  them  a  fee,  we  place  the  power  in  their 
hands  to  ruin  themselves  and  their  children  too,  by  aliening 
their  whole  estate  on  the  request  of  their  husbands.  The 
remedy  appears  to  me  worse  than  the  disease." 

Craving  indulgence  for  detaining  the  reader  from  it,  we 
return  to  Mr.  Senator  Dickinson's  opinion. 

The  senator's  next  position  is,  that  the  power  of  leasing  is 
void  for  21  years,  as  well  as  63,  as  it  is  not  one  of  those 
powers,  '^  enumerated  and  defined."  (I  R.  S.  Stat,  of  Pow- 
ers.) "  Although  we  can  not  look  at  the  thing  devised  for  the 
purpose  of  giving  construction  to  the  will,  we  can  certainly 
do  so  for  the  purpose  of  ascertaining  the  intention  of  the  tes* 
tator.  The  will  sought  to  give  the  children  bread ;  but 
legislation  has  turned  it  to  a  stone.  The  whole  beauty  and 
harmony  of  this  will  is  (?are)  broken  down  by  the  strong 
arm  of  written  law.  We  are  not  permitted  to  re-fashion  it, 
after  the  plan  of  its  projector,  but  can  only  gather  up  the 
disjointed  fragments,  and  unite  them  with  judicial  cement ! 
It  will  then,  neither  speak  the  language  of  the  testator,  nor 
do  justice  to  his  children.  As  a  will,  it  will  counteract  the 
law  of  descent,  and  give  only  a  naked  life  estate  in  name, 
weighed  down  by  numerous  contingencies  ;  and  this  too,  to 
the  children  of  his  body,  who,  it  is  evident,  he  intended 
should  participate  liberally  in  his  bounty.  This  patrimonial 
tree  offered  shade  and  shelter  to  the  children  of  the  testator. 
Its  foliage  has  been  withered,  and  its  branches  lopped  off,  by 
the  omnipotence  of  legislation,  but  they  are  pointed  to  its 
naked  and  sapless  trunk,  and  there  invited  to  seek  repose 
and  protection.  The  whole  life  and  spirit  of  the  will  has 
(have)  departed,  and  the  effort  to  resuscitate  it  by  judicial 
power,  will  be  as  unavailing  as  an  attempt  to  "  back  to  its 
mansion  call  the  fleeting  breath,"  of  Nicholas  William  Stuy- 
vesant.  We  can  not  warm  it  into  life  and  being,  nor  re*in« 
vigorate  it  with  the  soul  breathed  into  it  by  the  testator ;  but 
as  an  inquest  to  declare  the  cause  of  its  death,  we  should 
pronounce  it  to  be  that  of  legislative  visitation.  Is,  I  ask 
emphatically,  this  scarred  and  mutilated  instrument  or  any 
separate  or  independent  provision  of  it,  the  last  will  and  tea- 

C7 
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tament  of  Nicholas  W.  Stuyyeiiant  ?  Would  he  have  set  (o 
it  his  hand  and  seal  as  such  ?  I  can  not  helieve  it  for  a 
moment." 

Whether  owing  to  the  logic  or  to  the  rhetoric  of  Mr.  Sen- 
ator Dickinson,  or  to  the  reasoning  and  authority  of  the 
Chancellor's  opinion,  the  Court  of  Errors  affirmed  the  Chan* 
cellor's  decree. 

For  reversing  the  decree,  the  president  of  the  senate,  Ch. 
J.  Nelson,  Justices  Bronson  and  Cowen,  and  Senators  Law- 
yer, Tracy  and  Wager,  7.    For  affirmance,  25  Senators. 

The  principle  of  this  decision  seems  to  be,  as  stated  by  the 
note  of  the  reporter,  '<  That,  as  the  power  to  lease  was  reduced 
from  63  to  21  years,  (if  even  valid  for  that  term,)  in  view  of 
the  peculiar  situation  of  the  property  devised,  the  carrying 
the  residue  of  the  will  into  effect  according  to  its  terms, 
would  defeat  the  principal  intent  of  the  testator,  and  that 
therefore  it  ought  to  be  declared  void,  except  as  to  the  direc- 
tion of  the  proportions  in  which  the  children  should  take 
and  the  power  of  partition  given  to  the  executors ;  that  with 
these  exceptions  the  children  of  the  testator  took  as  heirs  at 
law  ;  and  the  powers  in  trust  to  appoint  the  remainders,  and 
also  the  remainders  over  were  void." 


The  next  case  upon  the  statute  of  trusts  and  powers,  and 
also  involving  the  above  question  of  the  validity  of  a  will 
where  part  is  valid  and  other  parts  void,  was  that  of, 

Hone's  Executors  v.  Van  Schaick,  20  Wend.  R.  664. 

in  Ch.  6  Paige  Ch.  R.  230. 

The  testator,  John  Hone,  there  devised  by  his  will,  (made 
in  July,  1831,)  after  a  specific  devise  and  bequest  to  his  wife, 
the  residue  of  all  his  estate,  real  and  personal,  to  his  execu- 
tors for  the  purposes  of  his  will.  He  directed  bis  executors 
to  convert  all  his  personal  estate,  with  certain  exceptions, 
into  cash  and  invest  it  in  mortgages  or  United  States  stock ; 
to  lease  his  real  estate  in  the  city  of  New-York,  and  to  sell 
that  out  of  it,  to  be  invested  in  the  same  manner,  so  as  to  form, 
with  the  income,  one  general  fund  for  the  purposes  of  his 
will.    The  executors  were  directed  to  pay  certain  annuities 
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to  his  widow  and  to  a  niece,  and  to  divide  the  residue  of  the 
income  of  the  fund,  from  time  to  time  as  accruing,  equally 
among  his  seven  children  and  the  descendants  of  two  de- 
ceased children.  At  the  expiration  of  2  L  years  from  the  date 
of  the  will  or  as  soon  thereafter  as  they  should  deem  it  dis- 
creet, they  were  directed  to  divide  the  real  and  personal  es- 
tate among  the  heirs  of  the  testator  or  their  legal  representa* 
tives.  Special  directions  were  also  given  as  to  the  manner 
of  making  partition  and  limiting  the  extent  of  interest  of  the 
parties  taking  the  same,  so  that  the  children  of  the  testator 
should,  in  no  case,, take  more  than  a  life  estate  in  the  premi- 
ses, the  ultimate  remainder  over  being  limited  to  their  de- 
scendants or  the  then  heirs  of  the  testator.  By  a  codicil 
in  August,  1831,  he  increased  the  bequest  to  his  wife  and  the 
annuities  to  his  and  her  nieces.  He  also  by  the  codicil  gave 
to  each  of  his  grand>children  living  at  his  death,  $6000  to  be 
paid  at  21  or  marriage ;  not  to  be  paid,  however,  without  the 
approbation  of  their  parents  to  be  expressed  in  writing ;  the 
testator  desiring,  thnt  after  the  child  was  of  age  or  married, 
the  parents  would  fix  a  discreet  or  proper  time  for  the  pay- 
ment of  the  legacies.  They  were  directed  to  be  paid  out  of 
the  personal  estate,  and  all  the  residue  of  the  real  and  per- 
sonal, was  to  remain  subject  to  the  provisions  of  the  original 
will  as  thus  modified.  In  1832,  the  testator  died  leaving  a 
widow,  seven  children,  and  the  descendants  of  two  deceased 
children  him  surviving. 

The  executors  filed  a  bill  before  the  Vice  Chancellor  of 
the  1st  circuit  against  the  parties  in  interest,  to  obtain  a  con- 
struction of  the  will  as  to  the  validity  of  the  devise  to  the 
executors  in  trust.  The  Vice  Chancellor  decreed  that  the 
devise  of  the  real  estate  and  all  the  trusts  declared  upon  it 
were  void,  and  that  the  direction  to  divide  the  real  estate  after 
the  trust  term  ended,  was  also  void.  But  he  held  the  be- 
quest of  $6000  to  each  of  the  grand-children  valid,  and  de- 
creed payment  thereof  according  to  the  will. 

On  appeal  from  this  decree  of  the  Yice-Chancellor,  it  was 
affirmed  by  the  Chancellor  ;  whereupon  an  appeal  was  taken 
by  the  executors  to  the  Court  of  Errors.  The  opinion  of 
the  court  was  delivered  by 

Mr.  Justice  Bronson,  who  said :  <<  The  testator  attempted, 
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by  means  of  a  trust  to  receive  rents  and  profits,  to  render 
his  lands  inalienable  for  a  term,  of  which  more  than  nine^ 
teen  years  remained  unexpired  at  the  time  of  bis  deaths 
This  he  could  not  do.  The  absolute  power  of  alienation 
was  suspended  for  more  than  two  lives  in  being  at  the  crea- 
tion of  the  estate.  The  lives  must  be  designated,  and 
life^must,  in  some  form,  enter  into  the  limitation.  No  abso- 
lute term,  however  short,  can  be  maintained.  The  statute 
has  forbidden  it. 

"  The  whole  trust  estate,  and  the  remainders  limited  upon 
it,  are  consequently  void.  {Coster  v.  LariUardj  and  Haw- 
ley  V.  James.)  The  power  in  trust  to  make  partition  at  the 
end  of  the  term,  is  subject  to  the  same  objection  as  the  trust. 
It  works  an  illegal  suspense  of  the  power  of  alienation. 
That  this  may  be  the  effect  of  a  power  in  trust,  and  that 
the  power  will  then  be  void,  was  adjudged  by  this  court  in 
the  above  cases. 

"  The  estate  descended  to  the  heirs  at  lawj  subject  to  the 
execution  of  the  power,  (if  valid.)  These  and  other  grand- 
children, and  other  remote  descendants,  not  in  being  at  the 
testator's  death,  or  who  may  not  be  born  until  the  last  day 
of  the  term,  may,  (under  the  will,)  be  entitled  to  share  in 
the  partition.  It  is  evident,  therefore,  that  at  no  time  during 
the  term,  can  such  an  absolute  fee  in  the  land  be  conveyed, 
as  may  not  be  defeated,  in  whole  or  in  part,  by  the  execu- 
tion of  the  power.  It  could  not  be  done  if  all  mankind  were 
to  join  in  the  conveyance." 

*<  In  Root  V.  Stuyvesantf  he  observes,  the  power  of  appoint- 
ment, which  was  there  held  valid  by  all  the  justices  of  the 
Supreme  Court,  was  a  power  which  the  grantees  might  exe- 
cute or  not,  at  their  pleasure.  It  imposed  no  duty  on  the 
tenants  for  life ;  it  did  not  require  them  to  do  an  illegal  act. 
But  this  is  a  special  power  in  trust,  and  is  imperative.  The 
testator  has  directed  a  division  which  the  law  forbids.  Such 
a  power  I  think  cannot  be  upheld  for  any  purpose.  He 
states  that  <'  no  distinction  was  made  on  the  argument  be- 
tween the  real  and  personal  property"  included  in  the  trust ; 
and  he  cites  1  R.  S.  773^  §§  1,  2,  which  prescribes  the  same 
rule  for  both  in  this  respect. 

The  legacies  to  the  grand-children  he  holds  to  be  rested 
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and  free  from  all  objection ;  and  having  no  necessary  con- 
nection with  the  trust  adjudged  to  be  void,  and  being  vested 
immediately  on  the  death  of  the  testator,  were  valid.  He 
says :  "  The  counsel  seem  to  have  been  agreed  that  the  rule 
of  the  common  law  and  of  our  statute  is  still  in  force,  and 
that  the  intention  of  the  testator,  so  far  as  is  consistent  with 
the  rules  of  law,  must  be  carried  into  effect,  notwithstanding 
the  decision  of  this  court  in  Root  v.  Stuyvesant.  That 
case  is  in  direct  conflict  on  this  point,  with  the  decision  of 
this  court  iu  Hawley  v.  James^  and  seems  only  to  be  re- 
garded as  an  adjudication  between  the  amicable  parties  then 
before  the  court,  and  not  as  a  precedent  which  can  affect  the 
rights  of  third  persons." 

Whereupon  the  decree  of  the  Chancellor  was  unanimously 
affirmed. 


£l3=  The  case  of  Root  v.  Stuyvesant  may,  therefore,  be 
considered  as  one  of  that  class  which,  if  not  expressly  over- 
ruled, yet  "  stands  upon  its  own  peculiar  eircumstancesy^^ 
like  that  of  Murray  v.  RiggSt  15  J.  R.  671.  Unless  the 
courts  are  to  be  constituted  testators-general  of  all  who  at* 
tempt  to  dispose  of  their  estates  by  devise,  its  doctrine  is  not 
likely  to  be  ever  again  applied  to  any  other  than  that  identic 
cat  will,  for  which  it  has  become  a  rule  of  property  among  the 
parties  and  those  claiming  under  them.  In  all  others,  its 
principle  has  since  been,  and  it  is  hoped  will  continue  to  be 
disregarded,  as  it  was  in  the  following  case  before  the  Court 
of  Errors,  involving  the  same  general  question  how  far  a 
trust  created  for  purposes,  of  which  some  are  good,  and 
others  void,  by  the  statute  of  trusts  can  be  supported  as  to 
the  legal  purposes  for  which  the  trust  was  created  ? 
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Darling  and  others,  appellants,  v.  Rogers  and  others,  re- 
spondents, 22  Wend.  483. 

Appeal  from  Chancery. 

In  November,  1836,  Thomas  Darling  made  an  assignment 
of  all  his  real  and  personal  estate  to  assignees,  in  trust  for 
his  creditors.  The  assignment  stated  that  the  object  of  the 
assignor  in  its  execution,  was  to  make  over  and  secure  to 
his  creditors,  or  to  the  assignees  in  trust  for  them,  all  his  es- 
tate real  and  personal.  The  trusts  declared  were  that  the 
assignees  should,  with  all  due  diligence,  sell  and  dispose  of 
the  estate,  real  and  personal,  at  auction  or  private  sale,  for 
the  most  that  could  be  got,  or  to  mortgage  the  real  estate  or 
any  part  thereof,  as  they  should  deem  most  advisable  and 
best  calculated  to  be  the  most  productive  and  advantageous ; 
collect  the  debts;  and  from  the  proceeds  after  deducting 
costs,  charges,  and  expenses,  pay  certain  preferred  creditors 
whose  debts  were  estimated  at  $70,000,  and  with  the  residue 
of  the  proceeds,  pay  and  satisfy  his  remaining  creditors. 

In  October,  1837,  the  respondents  filed  a  judgment  credi- 
tor's bill,  charging  the  assignment  to  be  fraudulent,  praying 
for  a  discovery,  for  a  receiver,  and  an  injunction  to  restrain 
the  assignees  from  selling,  mortgaging,  or  encumbering  the 
property  assigned  to  them.  The  assignor  and  assignees  put 
in  separate  answers  denying  all  fraud,  &c.  Upon  a  motion 
on  the  part  of  the  complainants  for  a  receiver,  and  of  the 
defendants,  to  dissolve  the  injunction,  the  Chancellor  made  an 
order  adjudging  that  no  estate  in  the  real  property  of  Dar- 
ling, vested  in  the  assignees  by  virtue  of  the  assignment  to 
them,  and  ordered  the  appointment  of  a  receiver,  d&c.  The 
injunction  so  modified  it,  as  to  authorize  the  assignees  to  sell 
the  real  estate  with  the  approval  of  the  receiver.  In  respect 
to  tlie  personal  property,  the  injunction  was  wholly  dis- 
solved. 

From  this  decreo  Darling  and  his  assignees  respectively 
appealed.  An  opinion  in  the  case  was  delivered  by  Cowen, 
J.,  who  said,  <<  The  trust  declared  was,  it  is  admitted,  valid 
in  respect  to  the  personal  estate;  and  would  have  been 
equally  so  of  the  real  estate,  for  the  purpose  of  selling  it. 


TRUSTS   AND  TRUSTEES.  636 

had  it  been  confiiDed  to  that.  The  66th  section  of  the  arti- 
cle of  trusts,  allows  express  trusts :  1.  To  sell  lands  for  the 
benefit  of  creditors.  2.  To  sell,  mortgage,  or  lease  lands 
for  the  benefit  of  legatees  or  for  the  purpose  of  satisfying 
any  charge  thereon."  The  article  no  wherei  authorizes,  in 
terms,  an  express  trust  to  mortgage  lands  for  the  benefit  of 
creditors ;  and  though  as  a  general  rule,  a  trust  to  sell  lands 
and  distribute  the  proceeds,  shall  be  construed  liberally,  and 
might  include  a  power  to  mortgage,*  yet  when  the  two  sub- 
divisions are  read  in  connection,  there  is  great  difficulty  in 
saying  that  the  legislature  did  not  (in  the  first  section)  use 
the  words,  "  to  sell  lauds  in  their  strict  sense,  which  would 
only  confer  the  power  to  give  a  deed  of  bargain  and  sale."  He 
declines  to  decide  whether  it  might  avail  as  a  power  in  trust, 
(p.  486-487.) 

He  pursues.  My  opinion  is  that  it  can  not  be  allowed  as 
an  express  trust.  But  then  the  more  material  inquiry  arises 
whether  a  failure  in  this  particular  shall  destroy  the  whole 
deed.  A  clause  has  found  its  way  into  this  instrument  by 
which  the  assignees  may  sell,  but  the  scrivener  has  added 
what  is  perfectly  void,  that  the  trustees  may  also  mortgage." 
He  refers  to  what  was  said  by  Gibbs,  Ch.  J.,  in  Thompson 
V.  Pitcher^  6  Taunt.  369,  who  said,  "I^an  not  find  in  this 
act  of  parliament  any  words  which  make  the  entire  deed 
void.  I  think  this  grant  of  that  interest  in  land,  which  by 
the  terms  of  the  grant  is  to  be  applied  to  a  charitable  use,  is 
void ;  but  I  think  the  statute  makes  nothing  more  void,  and  that 
the  deed,  so  far  as  it  passes  other  lands,  not  to  a  charitable  use,  is 
good."  This  deed  is  consistent  with  the  rules  of  law,  Mr. 
Justice  Co  wen  concludes,  in  all  except  the  trust  to  mortgage. 
The  Chancellor  so  regarded  it,  in  respect  to  the  personal  es- 


*  O*  This  implied  power  to  mortgage  under  a  power  to  Bell,  which  ti  said 
to  be  a  *'  conditional  sale,"  {MilU  y.  Bankt,  3  P.  Wms.  9,)  seems  howeTer  to 
be  confined  to  oases  where  the  power  is  to  sell  to  raise  a  particular  sum  ;  as  a 
power  to  "  raise  a  sum,"  out  of  an  estate,  enables  a  sale  of  it  Sugden  on 
Powers,  392.  But  it  is  doubtful,  if  a  mortgage  be  first  made,  whether  the 
power  to  raise  by  sale  or  mortgage,  is  not  wholly  exhausted ;  and  if  the  parties 
intend  that  a  sale  should  be  ait««rwards  made,  tho  intention  should  be  clearly 
expressed."    Ibid. 
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tate.  I  think  he  should  also  have  included  the  real  estate, 
and  the  trust  to  sell.  He  did  not  in  my  opinion  go  far 
enough ;  and  therefore  the  decree  should  be  reversed. 

Mr.  Senator  Terplanck  delivered  an  opinion  in  which  he 
concurs  with  Mr.  Justice  Cowen  in  the  result,  but  holds  that 
the  trust  to  mortgage  given  by  the  assignment,  not  only  did 
not  vitiate  the  whole  instrument,  but  on  the  contrary  was  a 
good  trust  by  the  2d  clause  of  the  65th  section  of  the  article 
of  trusts,  under  the  terms,  *'  to  satisfy  any  charge,"  upon 
lands :  that  the  assignees  in  this  case  might  lawfully  mort- 
gage to  pay  oflf  a  lien  by  judgment,  d&c,  on  the  lands  as- 
signed. And  of  this  opinion  was  the  whole  court ;  as  the 
decree  of  the  Chancellor  was  unanimously  reversed ;  and 
the  following  resolution  adopted,  was  incorporated  into  the 
decree ;  as  follows  : 

'^  It  is  further  ordered,  adjudged  and  decreed,  that  an  as- 
signment of  real  estate,  in  trust,  to  sell  or  mortgage  for  the 
benefit  of  creditors  at  large,  is  valid  for  the  purpose  of  sell- 
ing, though  void  for  the  purpose  of  mortgaging  :  also,  that 
if  any  of  the  creditors  have  judgments,  mortgages  or  other 
charges  on  such  estate,  the  trust  to  mortgage  is  valid  so  far 
as  it  seeks  to  pay  or  secure  the  same ;  or  to  mortgage  a  part 
of  such  assigned  estfte  to  pay  an  incumbrance  on  such  part, 
though  it  be  void  for  the  purpose  of  paying  or  securing  cre- 
ditors <at  large." 


XOr  In  the  case  of  Kane  and  Wife^  appellants  v.  Gott 
and  others^  respondentSj  the  principle  that  a  will  may  be 
void  in  part,  and  yet  good  for  the  residue,  and  that  the  por- 
tions not  contrary  to  law  will  be  saved,  was  fully  recognized 
and  acted  upon  by  the  Chancellor,  (7  Paige,  621,)  and  his 
decree  was  unanimously  affirmed  by  the  Court  of  Errors. 

Cowen,  J.,  speaking  of  some  "  remote  collateral  provi- 
sions," as  he  calls  limitations  as  to  income  to  unborn  persons, 
which  were  admitted  to  be  void,  and  from  which  it  was  ar- 
gued that  the  whole  will  was  void,  says,  "  Nothing  is  better 
settled  than  the  direct  contrary  ;  and  the  contrary  was  held 
by  this  court  in  the  late  case  of  Darling  v.  Rogers,^  Kane 
V.  Gott,  24  Wend.  641. 
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•  The  other  cases  which  have  come  before  the  Court  of  Er* 
ion,  and  the  Chancellor  upon  questions  arising  under  the 
statute  of  trusts,  since  the  foregoing  decisions  on  those  ques- 
tions by  them  respectively,  are  those  of  Depeyster  v.  Clen' 
dining^  8  Paige,  295,  reported  in  the  Court  of  Rrrors,^ 
under  the  title  of  BuUcley  v.  Clendining,  26  Wend.  21,. 
where  the  decree  of  the  Chancellor  was  affirmed ;  Van  Vegh^ 
ten  V.  Van  Vechten^  8  Paige,  105 ;  Parks  v.  Parks,  9  Paige, 
107,  in  which  an  appeal  was  taken,  and  the  Chancellor's  de* 
cree  unanimously  affirmed  in  December;  1842 ;  Irving  v* 
De  Kay,  9  Paige,  521.  In  this  the  Chancellor  takes  occa- 
sion  to  say,  <<  I  consider  it  conclusively  settled  by  the  deci- 
sions of  the  court  of  dernier  resort,  confirming  the  decrees- 
of  this  court  in  the  cases  of  Gott  v.  Cook,  and  of  Van  Vegh- 
ten,  that  any  legal  trust  is  sufficient  to  sustain  a  devise  or 
conveyance  to  the  trustee  of  an  estate  commensurate  with 
the  trust,  without  reference  to  the  illegal  trusts  which  the 
testator  or  grantor  has  attempted  to  create  in  the  same  estate- 
And  since  the  decision  in  December,  1839,  of  the  case  of 
Darling  v.  Rogers,  the  Court  of  Errors  has  steadily  ad* 
hered  to  smd  acted  upon  those  cardinal  and  conservative 
principles  in  the  construction  of  devises  and  conveyances  in 
trust,  which  were  stated  and  intended  to  be  acted  upon  by 
this  court  in  the  case  of  Hawley  v.  James,  but  which  the 
appellate  court  thought  were  misapplied  by  this  court  in 
relation  to  the  trusts  of  Mr.  James's  will.  The  principles 
stated  in  that  case,  and  which  are  now  the  settled  rules  of 
law,  are,  that  the  intention  of  the  testator,  when  it  shall  have 
been  ascertained  from  an  examination  of  the  will  in  connec- 
tion with  the  situation  of  his  property,  dkc,  at  the  time  of 
making  such  will,  must  be  carried  into  effect  by  the  courts, 
•0  fiir  as  that  intention  is  consistent  with  the  rules  of  law ; 
that  although  some  of  the  objects  for  which  a  trust  is  created, 
or  some  future  interests  limited  upon  the  trust  estate,  are  ille- 
gal and  invalid;  if  any  of  the  purposes  of  the  trusts  are  legal 
and  valid,  and  would  have  authorized  the  creation  of  such 
an  estate,  the  legal  title  vests  in  the  trustees  during  the  con- 
tinnance  of  such  valid  objects  of  the  trust,  except  in  those 
cases  where  the  legal  and  valid  are  so  mixed  up  with  those 
which  are  illegal  and  void,  that  it  is  impossible  to  sustaia 
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the  one  without  giving  effect  to  the  other.  And  that  every 
disposition  by  the  testator  of  an  estate  or  interest  in  the 
rents,  profits  or  income  of  his  real  or  personal  estate,  and 
every  trust  in  the  will,  which,  if  valid,  would  have  the  effect 
of  rendering  the  property  inalienable  for  a  longer  period  than 
is  liliowed  by  law ;  and  every  remainder  or  other  future  es- 
tate or  interest,  limited  upon  the  trust  which  would  have  that 
effect,  miist  be  considered  and  treated  as  absolutely  void  and 
inoperative  in  determining  the  validity  of  a  devise  of  the  le- 
gal estate  to  trustees,  or  the  validity  of  any  other  provision 
of  the  will."    p.  628. 


&3r*  Although  seventeen  years  have  elapsed  since  the  Re- 
vised Statutes  went  into  operation,  it  may  be  very  well  ques- 
tioned whether  our  courts  have  made  much  greater  progress 
in  settling  the  construction  of  our  new  statute  of  trusts  than 
the  English  courts  had  made,  in  the  time  of  Lonl  Bacon, 
towards  "  a  true  and  sound  exposition,"  as  he  expresses  it, 
of  the  Statute  of  Uses.  27  Henry  Till.  c.  10.  That  sta- 
tute, <*an  act  concerning  uses  and  wills,"  was  passed  in 
1536.  In  1700,  Lord  Bacon,  then  Mr.  Francis  Bacon,  one 
of  Her  Majesty's  counsel,  writes,  that  in  37  Beginss,  which 
was  but  five  years  before,  ^*  by  the  notable  judgment  of  all 
the  judges  assembled  in  the  Exchequer  Chamber,  in  the  fa- 
mous cause  between  Dillon  and  Freine,  concerning  an  assu- 
rance made  by  Chudleigh,  (Chudleigh's  case,  1  Rep.  121,) 
this  law  began  to  be  reduced  to  a  true  and  sound  exposition, 
amd  the  false  and  perverted  exposition  which  had  continued 
for  so  many  years,  grew  to  be  controlled."  (Bacon  on  Uses^ 
p.  2.)  An  interval  of  60  years  had  thus  elapsed  from  the 
time  that  important  act  took  effect,  before  it  began  to  be  re- 
duced to  <<  a  true  and  sound  exposition."  And  five  years 
after,  that  *'  famous  case"  of  Chudleigh,  when  Sir  Francis 
commenced  his  lecture  called  his  '^  Reading  upon  the  Sta- 
tute of  Uses,"  (according  to  the  original  meaning  of  leeturej) 
he  assigns  as  his  reason,  for  choosing  ''  to  read  on  that  sta- 
tute, that  it  was  "  a  law  whereupon  the  inheritances  of  this 
realm  are  tossed  at  this  day,  like  a  ship  upon  the  sea,  in  such 
sort  that  it  is  hard  to  say  which  bark  will  sink,  and  which 
will  get  to  the  haven  ;  that  is  to  say,  what  assurances  will 
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st&nd  goody  tod  what  will  not"  Whether  our  statute  of 
tnisCs  18  doomed  to  wait  60  long  to  be  **'  reduced  to  a  trae 
and  sound  exposition,"  is  a  question  that  must  be  resolved 
by  posterity*  For  who  shall  say  that  other  cases  under  our 
statute,  now  passing  current,  may  not  ere  long,  as  well  as 
Root  V.  Stuyvesani^  be  classed  with  those  <'  false  and  per- 
verted expositions  "  which  had  continued,"  says  Sir  Francis, 
^  for  so  many  years,  though  never  countenanced  by  any  rule 
or  authority  of  weight?"  The  statute  of  Uses,  (27  Henry 
Till.,)  is  a  plain  and  simple,  and  not  very  comprehensive  one, 
compared  to  our  new  statute  of  Estates  and  Trusts  to  say 
nothing  of  Powers.  The  few  but  difficult  cases  that  have 
arisen  under  it  which  have  been  adjudicated  upon  by  our 
courts,  suffice  to  show  that,  as  Sir  Francis  expresses  it,  ^  as 
it  Cometh  to  pass  always,  upon  the  first  reforming  of  invete- 
rate errors,  many  doubts  and  perplexed  questions  have  ari* 
sen  which  are  not  resolved,  nor  the  law  thereupon  settled^" 
Now,  if  our  courts  suppose  that  they  have  reached  terra 
firma  in  the  construction  of  our  statute  of  trusts,  or  are  any 
nearer  the  haven  than  the  English  courts  in  the  time  of 
Lord  Bacon  and  good  Queen  Bess,  they  will  only  claim  to 
have  done  much  more  in  seventeen  years  than  the  courts  at 
Westminster  were  able  to  do  in  four  times  that  period.  To 
correct  any  such  pretension,  let  them  but  look  at  the  contrarie- 
ty of  opinions  in  the  foregoing  cases  as  they  have  successively. 
arisen ;  not  only  a  contrariety  between  different  courts,  but 
between  judges  of  the  same  court.  Let  them  then  look  at 
some  of  the  startling  questions  that  may  arise  out  of  their' 
decisions,  be  they  ever  so  correct  in  these  particular  cases ; 
questions  that  not  only  may,  but  must  necessarily  arise  from 
the  ever  varying  facts  and  circnmstances  attending  each  new 
cause  that  presents  itself.  Looking  at  those,  we  find  our- 
selves still  ^'  tossed  like  a  ship  upon  the  sea,"  though  our  judges  * 
are  doubtless  entitled  to  the  same  credit  which  Sir  Francis 
awards  to  the  judges  during  the  period  of  which  he  speaks. 
*<  Neither  is  this  any  lack  or  default  in  the  pilots — the  grave 
and  learned  judges — ^but  the  tides  and  currents  of  received 
errors  and  unwarranted  and  abusive  experience  have  been 
so  strong,  as  they  were  not  able  to  keep  a  right  coarse,  ac-  < 
cording  lo  the  law."    These  tides  and  currents  were  certainly 
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too  tliong  for  our  pilotSi  the  grave  and  Uarnad  jodgee,  in  ttm 
cne  of  Root  V.  S^yvesani  ;  and  though,  in  that  eaae,  they 
did  not  differ,  yet  in  otheis  they  have  not  always  agreed 
among  themaelves  as  to  what  point  of  the  compass  they 
should  steer  to  "  keep  a  right  course  according  to  the  law." 

It  would  be  an  idle,  if  not  an  unpardonable  presnmptioQ 
in  us,  to  attempt  to  seize  the  helm  in  the  midst  of  this  voy- 
age of  exploration  and  discovery,  pretending  either  that  we 
see  land,  or  that  our  pilots  have  been  sailing  on  a  wrong 
course.  On  the  contrary,  waiving  the  metaphor,  instead  of 
venturing  to  pronounce  upon  all  or  any  of  the  opposite  con* 
elusions  arriTed  at  in  the  foregoing  cases  upon  the  statutes  of 
estates,  trusts,  and  powers,  by  the  Court  of  Errors  and  the 
Court  of  Chancery,  it  would  require  a  volume  to  review 
(hem  as  their  present  importance  as  precedents  would  de^ 
mand ;  and,  with  the  prospect  of  a  ^  Code  Civil"  before  us 
at  an  early  day,  which,  it  is  to  be  devoutly  wished,  may 
aweep  the  complex,  and  in  some  instances  contradictory  pro- 
visions of  those  three  statutes  out  of  existence,  it  would  seem 
to  be  of  very  doubtful  future  benefit  to  bestow  any  great  la- 
bor of  analysis  or  comparison  upon  them.  When  we  say 
that  some  of  those  provisions  are  contradictory,  we  speak 
rather  of  the  contradictions  found  in  them  between  their 
spirit  and  intention,  as  professedly  developed  in  the  provi* 
sions  so  carefully  guarding  against  suspensions  of  the  power 
of  alienation,  for  instance ;  and  those  provisions,  on  the  other 
hand,  which  have  imposed  so  many  new  clogs  and  fetters 
upon  the  transfer  of  real  estate. 

Before  the  statute,  tenant  for  life  of  a  trust  estate  could 
join  with  the  trustee  and  remainder-man,  and  convey  a  fee 
in  possession.  Now  if  the  trust  be  a  valid  one,  to  receive 
the  rents  and  profits  of  land,  and  apply  them  to  the  use  of 
the  tenant  for  life,  neither  trustee  nor  cestui  que  irust,  nor 
both  together,  though  ever  so  well  agreed,  can  get  rid  of 
their  respective  estates.  It  was  Justice  Twisden,  if  we 
recollect  rightly,  who  said  in  some  case  before  him,  accord- 
ing to  the  reporter,  '^  you  can  not  put  an  estate  into  a  man  in 
epite  of  his  teeth ;"  but  if  Mr.  Justice  Twisden  had  lived  to 
see  our  statute  of  trusts,  he  would  have  seen  not  only  that 
AQ  estate  may  be  put  into  a  man  in  spite  of  his  teetbi  but 
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fcept  there  too ;  and  though  you  pull  out  ell  his  teeth,  yoa 
can  not  extract  the  estate  out  of  him.  No  allowance  made 
ibr  change  of  circumstaDcee,  no  discretion  glTen  to  the  ttos* 
tee  as  to  the  expediency  of  selling  the  estate  for  life,  and 
Testing  it  in  other  property,  moie  prodnctiTe  and  more  easily 
managed  Ijy  the  trustee ;  but  there  the  estate  has  been  pat, 
and  there  it  must  remain  !  And  all  this  in  a  statute  which 
is  so  astute  to  preserve  the  ready  alienati<m  of  real  ptoperty  I 
Nay,  it  is  doubtful  even  whether  the  testator  or  grantor  in 
such  a  case,  could  himself  confer  the  power  or,  if  you 
please,  <  power  in  trust'  (A  vile  phrase.)  It  would  certainly 
be  held  void  if  such  a  narrow  spirit  of  construction  prevailed 
as  has  been  manifested  in  regard  to  some  of  the  clauses  of 
this  statute.  For  would  it  not  be  contended  and  with  at 
least,  color  of  argument,  that  though  a  trust  or  a  power  to 
sell  real  estate  be  authoriaed  by  those  statutes,  yet  that  must 
be  taken  to  be  to  sell  that  which  the  statute  has  not  rendered 
inalienable  1  Now,  whether  the  statute  really  was  intended 
to  restrain  a  trustee,  who  in  good  faith,  for  the  benefit  of  and 
in  conjunction  with  the  tenant  for  life,  should  desire  to  part 
with  such  a  trust  estate,  and  invest  the  proceeds  in  govern- 
ment stock,  upon  the  same  trusts,  and  to  thus  absolutely 
prevent  them  from  conveying  their  interest  to  the  remainder- 
man, and  by  uniting  the  two  estates,  give  the  land  a  market- 
able value — ^wecan  not  since  the  case  of  Lorillard  v.  Coeter^ 
venture  to  question.  But,  we  dare  ask,  ought  so  absurd  and 
mischievous  a  provision  l>e  allowed  to  stand.  What  can  be 
in  general  so  disadvantageous  to  the  improvement  of  real 
estate,  whether  vacant  city  lots,  or  half  cultivated  and  per- 
haps wild  lands,  as  to  subject  Ihem  to  the  uncertain  tenure 
of  a  life  estate  ?  It  is  trae  a  power  to  lease  for  twenty-one 
years,  if  given  by  the  will  or  grant,  would  remove  a  part  of 
the  difficulty ;  but  still  the  clog  of  total  inalienability  ren- 
dera  it  impossible  for  the  remainder-man  or  his  grantee,  to 
purchase  at  any  price  with  a  view  to  make  extensive  and 
permanent  improvements.  Then  again,  the  provision  that 
<<  a  contingent  remainder  shall  not  be  created  on  a  term  of 
years,  unless  the  nature  of  the  contingency  on  which  it  ie 
limited,  be  such  that  the  remainder  must  vest  in  interest, 
during  the  continuance  of  not  more  than  two  lives  in  being 
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at  the  crealirn  of  such  remainder)  or  at  the  terminatioil 
thereof:"  (i  20th,  Division  of  Estates.)  What  is  the  object 
of  such  a  provision?  Let  the  grKmmatical  question  pass; 
though  it  certainly  does  read,  ^<  that  the  remainder  shall  not 
vest  until  the  termination  of  the  remainder''  itself,  if  we  da 
not  go  back  to  the  beginning  and  search  with  soine  care  for 
the  antecedent  of  ''  thereof."  But  if  the  object  of  this  sec- 
tion was  to  prevent  that  dreaded  suspension  of  the  power  of 
alienation  for  a  long  term  of  years,  while  the  remainder  was 
yet  contingent,  why  not,  in  the  name  of  common  sense,  and 
of  that  policy  which  is  so  anxious  upon  the  subject  of  sus- 
pension, at  once  fix  a  term  of  years,  which  in  no  event  or 
contingency  should  be  exceeded  ?  Why  not  give  a  reason- 
able certainty,  instead  of  an  unreasonable  uncertainty? 
Why  suspend  the  power  of  alienation  by  one  or  two  threads, 
so  that  the  tenant  of  the  trustee  or  owner  of  such  a  term, 
must  be  all  the  while  in  the  condition  of  poor  Damocles^ 
when  it  was  so  easy  to  prescribe  a  precise  term  upon  which 
a  contingent  remainder  might  be  limited  ? 

These  same  remarks  apply  to  the  21st  section,  which  also, 
to  guard  against  some  unknown  and  dreaded  mischief,  pro^ 
vides  that  "  No  estate  for  life,  shall  be  limited  as  a  remain* 
der  on  a  term  for  years,  except  to  a  person  in  being  at  the 
creation  of  such  estate."  Now,  if  the  20th  section  had  but 
fixed  the  exact  duration  of  the  term  for  years,  upon  which  a 
contingent  remainder  might  be  limited,  it  is  easy  to  see  that 
this  section  would  have  been  wholly  unnecessary,  so  far  as 
the  idea  of  suspension  of  alienation  is  concerned.  But  by 
itself  as  it  stands,  what  purpose  was  it  intended  to  answer  ? 
You  may  limit  a  fee  upon  a  life  estate  for  two  lives,  to 
twenty  or  twenty  thousand  unborn  remainder-men,  if  you  • 
happen  to  have  the  fee,  and  desire  to  create  so  many  re-> 
mainder-men  ;  but  if  you  have  a  lease-hold  estate  for  fifcy* 
or  a  hundred  years,  you  cannot  be  permitted  to  say  your  t 
eldest  son  shall  enjoy  it  during  ten  years,  and  if  his  younger 
brother  who  will  then  be  of  age,  shall  attain  twenty-one,  he 
shall  then  come  into  possession  of  it,  and  enjoy  it  for  life ! 
Was  ever  any  thing  better  contrived  than  these  two  sec*- 
tions,  to  produce  that  uncertainty  of  tenure  and  enjoyment, 
which  the  policy  of  the  law  as  much  abhors,  as  the  suspen- , 
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sion  of  alienation  itself?  And  if  the  testator  went  farther 
and  said,  that  in  case  his  younger  son  did  not  attain  the  age 
of  twenty-one,  then  the  term  to  go  to  the  children  of  the 
eldest  son,  if  he  should  marry  and  have  issue— ail  these 
limitations  would  be  impossible  by  these  sections ;  and  yet 
what  mighty  mischief,  if  the  preceding  term  were  limited  to 
twenty-one  years,  could  have  been  foreseen  by  the  legisla- 
ture,  which  prompted  them  to  prohibit  these  convenient  and 
harmless  dispositions  upon  terms  for  years  7 

Then  as  to  the  construction  of  these  two  sections :  A 
testator  wishes  to  give  an  estate  for  a  term  certain,  say  ten 
years,  in  his  fee  simple  estate,  to  one  of  his  children,  to  an- 
swer a  particular  family  purpose,  aqd  not  to  subject  it  to  the 
uncertainty  of  life  estates,  and  then  to  devise  the  estate  to 
two  other  sous  for  their  lives,  and  to  their  children  or  grand- 
children in  fee  at  the  end  of  the  term,  in  case  the  sons  should 
be  dead.  Now,  what  possible  or  probable  mischief  could 
come  of  such  a  disposition,  or  what  more  danger  of  perpe- 
tuities, in  such  a  case,  than  if  the  term  of  ten  years  was  nol 
interposed  7  The  two  lives  are  running  on  with  the  term, 
and  the  estate  must  vest  at  their  termination,  in  their  heirs 
at  law  as  remainder-men,  which  the  statute  permits.  Now, 
how  does  the  term  prolong  the  lives,  or  the  lives  prolong 
the  term,  so  as  to  bring  such  a  case  within  the  range  of  ille- 
gal suspension  ?  And  yet,  according  to  the  system  of  *  strict 
construction'  of  these  statutes,  the  estates  for  life  would  be 
good,  and  the  remainders  void.  The  term  for  ten  years 
remains  in  the  eldest  son,  the  two  lives  are  gone,  and  yet 
we  have  to  wait  till  the  end  of  the  term  to  see  who  shall 
take.  To  be  sure,  this  might  be  guarded  against  by  a  pro- 
vision that  the  remainders  to  the  children  and  grand-chil- 
dren should  vest  on  the  death  of  the  two  sons ;  but  the 
testator  not  having  made  these  statutes  his  special  study,  or 
perhaps  even,  if  he  be  not  inops  consiliii  his  counsel  not 
having  the  fear  of  the  20th  and  21st  sections  before  his 
eyes,  makes  that  unfortunate  slip ;  and  away  go  the  estates 
in  remainder,  taking  with  them  only  one-third  of  the  provi* 
sion  made  for  the  descendants  of  the  younger  sons,  it  is  true, 
in  the  case  put.  But  suppose  the  remainder-men  not  heirs 
at  law  ?    Then  not  a  scintilla  juris  remains  in  theoL    Did 
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the  legislature  ever  iDlend  any  such  absurd  consequence  a» 
this  ?    It  cannot  be. 

Though  this  may  seem  like  questioning  some  of  the  fore- 
going decisions  on  this  point,  we  disclaim  any  such  inten- 
tion. On  the  other  hand,  our  sole  intention  is  to  show  that 
such  a  senseless  restraint  upon  testamentary  or  other  dispo- 
sitions of  real  estate,  ought  not  to  remain  in  our  statute 
book.  Fix  the  precise  term  upon  which  contingent  remain- 
ders  may  be  limited  at  as  short  a  term  as  you  please,  but  do 
■ot  perforce  oblige  erery  disposition  of  real  estate  upon 
which  they  may  be  limited,  to  be  of  that  precarious  and 
most  disadvantageous  species-— a  mere  tenure  upon  one  or 
two  lives.  If  ten  or  tweoty  might  be  inserted,  there  would 
be  a  chance  of  something  like  stability,  and  some  encour- 
agement  to  improvements,  but  since  tluit  also  is  decided  to 
be  against  public  policy,  or  at  all  events  against  the  statute, 
it  surely  deserves  the  consideratiofi  of  legislative  wisdom 
whether  a  term  of  twenty-one  years^  or  of  some  other  rea- 
sonable duration,  ought  not  to  be  substituted  for  the  interest 
of  all  parties,  and  of  the  public,  for  this  wretched  tenure  of 
one  or  two  lives. 

Other  provisions  there  are  to  be  found  in  these  statutes 
which  equally  require  the  pruning  hook.  For  instance ;  the 
whole  of  the  65th  section  of  the  statute  of  Trusts,  which 
undertakes  to  define  all  the  objects  and  purposes  for  which 
express  trusts  may  be  created,  might  without  at  all  impair^ 
ing  the  policy  of  the  law,  be  very  well  spared.  The  provis- 
ion (rf  the  46th  section  that  ^  every  estate  and  interest  in 
lands  shall  be  deemed  a  legal  right  cognizable  as  such  in 
the  courts  of  law,  and  that  of  the  47th  converting  all  estates 
in  trust,  in  effect,  into  legal  estates,  would  seem  to  be  all  that 
was  necessary  to  provide  in  regard  to  the  nature  of  the  estate, 
so  as  to  put  an  end  to  all  trusts  where  the  trustee  is  considered  as 
a  mere  conduit  of  conveyance.  Then,  the  reservation  in 
the  48th  section,  that  <<  these  provisions  shall  not  divest  the 
estate  of  any  trustees,  in  any  existing  trust,  where  the  title  of 
such  trustees,  is  not  merely  nominal,  but  is  connected  with 
some  power  of  actual  disposition  or  management,  in  rela- 
tion to  the  lands  which  are  the  subject  of  the  trust,"  if  it 
had  been  extended  to  trusts  hereafter  to  be  created,  would 


TRUSTS  AND  TRUSTEES.  64ff 

appear  to  be  sufficient  to  preserve  all  fature  l^al  trusts  of 
that  descriptioDi  and  to  define  their  character  and  limits  with 
sufficient  accuracy.  *^The  power  of  actual  disposition 
or  management,"  if  a  good  enough  definition  for  existing  trusts 
which  are  thus  reserved,  would  seem  to  have  been  a  sufficient 
one  also  for  trusts  thereafter  to  be  created.  Every  additional 
word  in  the  statute  on  this  subject  has  but  multiplied  doubts ; 
and  one  doubt  is  often  the  mother  of  twenty  more :  for  if  a  doubt 
arise  upon  a  certain  clause  of  a  statute,  all  the  clauses  in  any 
way  connected  with  it,  generally  partake  of  the  same  diffi- 
culties of  construction.  They  even  go  on  in  an  arithmeti- 
cal progression,  in  some  instances  of  statutory  construction. 
Take  the  2d  clause  of  the  65th  section,  "To  receive  rents 
and  profits  and  apply  them  to  the  use  of  any  person,"  no- 
body denies  that  equivalent  expressions  may  be  used  in  cre- 
ating a  trust,  and  that  where  they  are  used,  an  estate  vests } 
but  it  has  not  yet  been  decided  whether  as  Chief  Justice 
Savage,  and  Mr.  Justice  Bronson  hold,  a  trust,  *<  to  receive 
rents  and  profits,  and  pay  over,"  is  or  is  not  an  equivalent  ex- 
pression  ;  and  if  not,  then  what  is  to  become  of  the  estate, 
is  a  question  hardly  yet  mooted.  Does  it  vest  in  the  benefi- 
ciary under  the  provisions  of  the  45th  and  47th  sections,  or 
is  it  void  ?  Is  the  estate  executed  in  the  donee  in  possession 
by  the  statute,  "  as  a-  legal  estate,  of  the  same  quality  and 
duration,  and  subject  to  the  same  conditions  as  his  beneficial 
interest,"  in  the  words  of  the  statute,  or  is  the  trust  valid  as 
a  mere  power  in  trust  to  the  trustee,  or  if  the  power  is  a  nul* 
lity,  is  the  beneficial  interest  of  the  cestui  que  trust  gone  7 
These  will  lead  again  to  the  enquiry  who  is  to  be  considered 
as  "  entitled  to  the  actual  possession  of  lands,  and  the  rents 
and  profits  ?" 

But  we  are  again  "  tossing  like  a  ship  upon  the  sea,"  get- 
ting among  tides  and  "  currents  of  received  errors,"  which 
we  do  not  care  to  encounter.  In  fact,  the  voyage  must  be 
of  a  most  uncertain  duration,  to  however  skilful  a  navigator 
undertakes  to  explore  and  survey  those  foggy  latitudes, 
without  further  maps  and  charts  than  we  yet  have ;  and  he 
had  need  be  a  Columbus,  who  attempts  to  penetrate  into 
those  unknown  regions  beyond,  into  which  no  explorer 
has  yet  ventured.    But  it  is  time  to  conclude  our  desul* 
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tory  observations  upon  these  statutes ;  which  we  do  with  th^ 
anxious  hope  that  nothing  we  have  said  upon  the  difficulties  and 
doubts  attending  their  construction,  may  discourage  the^'dili* 
gent  student"  from  endeavoring  to  master  them.  We  pray  in 
all  sincerity,  that  he  may  find  and  send  us  all  a  good  deliver- 
ance from  the  doubts  and  difficulties  to  which  they  have 
given  rise. 


Champlin  v.  Jonbs,  7  Hill,  245. 

In  Ch.  10  Paigre,  274. 

Devise  ;  Trust  and  Trustee. 

An  estate  was  devised  in  1821  to  three  persons,  trustees, 
of  whom  C.  was  one,  in  trust  to  receive  the  rents  and  income 
for  the  use  of  C.  during  her  life  and  to  divide  the  estate 
among  her  children  after  her  death,  with  an  executory  lim- 
itation over  to  the  issue  of  such  of  the  children  as  should 
die  before  the  time  appointed  for  distribution ;  and  the  tnuh 
tees  were  authorised  to  sell  or  lease  the  estate  in  the  mean- 
time for  the  purposes  of  the  trust  and  to  invest  the  proceeds. 
In  November,  1841,  an  agreement  was  signed  by  C.  and  all 
her  children  except  one,  who  refused  to  assent  to  it,  that  the 
property  should  be  sold  in  Jan.  1842,  and  the  proceeds  di- 
vided. The  property  was  put  up  at  auction  by  the  trustees 
in  Jan.  1842,  and  bid  in  by  H.  the  defendant,  who  afterward 
refused  to  complete  the  purchase,  alleging  that  the  sale  was 
*  illegal,  having  been  made  for  the  purpose  of  dividing  the 
proceeds  during  the  lifetime  of  C  and  not  for  investment 
under  the  devise.  Bill  was  filed  against  H.  for  a  specific 
performance  of  his  contract. 

The  Chancellor  held  that  the  defendant  was  not  bound  to 
complete  his  purchase ;  as  the  sale  of  the  estate  was  not 
for  the  purpose  of  investment,  but  with  the  avowed  intention 
of  distributing  the  proceeds  between  C.  and  her  children  im- 
mediately, during  the  lifetime  of  C,  it  would  be  a  violation 
of  the  trust  so  far  as  regarded  the  interests  of  the  issue  of 
the  children  who  might  happen  to  die  during  the  lifetime  of 
C.    That  the  purchaser  who  had  notice  of  the  intended  dis* 
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foaitien  of  the  pfoceeds  would  not  be  protected  if  the  pio- 
ceeds  should  be  thus  misapplied ;  and  the  provision  in  the  He- 
vifled  Statutes  to  protect  persons  who  pay  money  in  good 
£uth  to  trustees,  against  a  misapplication  of  the  trust  fundi 
will  not  protect  a  purchaser  who  has  actual  notice  that  the 
sale  is  not  made  for  the  objects  of  the  trust,  but  with  the  in- 
tention of  misapplying  the  proceeds.    He  also  held  that : 

''  Where  an  estate  is  devised  in  fee,  in  remainder,  after  a 
life  estate,  with  an  executory  limitation  over  to  the  issue  of 
the  devisee  in  case  of  his  death,  such  dying  is  construed  to 
apply  to  the  time  when  the  remainder  is  limited  to  take  ef- 
fect in  possession,  and  not  to  the  time  of  the  death  of  the  tes- 
tator ;  and  the  term  issue  in  such  case  is  a  term  of  purchase 
and  not  of  limitation.''    But, 

The  Court  of  Errors  held  that  as  there  was  no  etfidenoe 
that  the  trustees  intended  to  sell  for  the  purpose  of  distribu- 
tion, except  the  agreement  of  Nov.  1841,  H.  was  bound  to 
complete  his  purchase ;  also  held : 

'J'hat  the  agreement  having  been  drawn  up  with  the  in- 
tention that  it  should  be  signed  by  all  the  children  of  0.  be- 
fore it  took  effect ;  and  one  having  refused  and  filed  a  bUl  to 
restrain  the  trustees  from  giving  a  deed,  the  agreem^it  was 
incomplete  for  want  of  execution.  Mrs.  C.  the  trustee  did 
not  execute  it  as  trustee,  but  only  in  respect  to  her  interest 
as  one  of  the  cestuis  que  trusts.  Per  Bronson,  J.  delivering 
opinion  of  the  court.    Decree  reversed^  12  to  3. 


Miller  v.  Gable,  2  Denio,  492—570. 

Reported  10  Paige,  697. 

Religious  CorporcUion  ;  Trust  and  Trustee  for  Particular 

Farm  of  Faith. 

In  this  case,  which  was  a  religions  squabble  for  the  tem- 
poralities of  a  church  between  two  sets  of  corporators  and 
their  respective  adherents,  the  Chancellor  held  that  where 
the  trustees  of  a  <<  German  Reformed  Church"  which  was  in 
ecclesiastical  connection  with  and  subject  to  the  church  jur 
dicatories  of  the  Dutch  Reformed  Church  (Calvanistic)  in 
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the  United  States,  attempted  to  dissolve  the  connectioDi  and 
employed  Oermaa  Lutheran  pastors  withont  the  consent  of 
a  large  portion  of  the  church  and  congr^ation  or  of  the 
daases  with  which  the  church  was  connected,  and  refused 
to  permit  the  stated  supplies  of  preachers  provided  by  the 
classes  to  occupy  the  pulpit ;  that  such  conduct  of  the  trus- 
tees was  a  diversion  of  the  funds  and  property  of  the  church, 
from  the  purposes  tot  which  they  were  contributed  by  the 
4>riginal  donors. 

He  held  also  that  those  members  of  the  church  who  ad- 
hered to  the  original  doctrines  of  the  church  and  who  had 
continued  their  eeclesiastical  connection  with  those  church 
judicatories  under  whose  jurisdiction  the  church  was  when 
the  property  of  the  church  was  acquired,  and  who  had  also 
kept  up  a  proper  corporate  organization  by  the  regular  elec- 
tion of  the  proper  church  officers,  as  trustees  of  the  corpora- 
tion from  time  to  time,  were  entitled  to  the  temporalities  of 
the  churchj  and  the  Court  of  Chancery  has  jurisdiction  to 
prevent  a  diversion  of  them  from  the  purposes  to  which  they 
were  originally  devoted,  and  to  require  them  to  be  appro- 
priated to  the  farm  of  worship  and  religious  trusts  which 
they  were  intended  to  support. 

The  Court  of  Errors  reversed  the  decree  of  the  Chancel- 
lor, but  from  the  variety  of  grounds  maintained  by  different 
senators  in  favor  of  reversal^  it  is  somewhat  difficult  to  as- 
certain which  particular  ones  were  sustained  by  a  majority 
of  the  court 

Senator  Folsom  held,  1.  "That  the  deviation  from  the 
faith  and  practice  prevailing  in  the  church  at  former  periods, 
if  indeed  there  was  any  such  deviation  proved,  was  too 
slight  and  unimportant  to  warrant  the  interposition  of  the 
court  below,  even  if  such  an  interposition  by  that  court  on 
account  of  an  alleged  departure  from  the  belief  of  the  foun- 
ders or  benefactors  of  a  church  would  even  be  justifiable 
which  he  considered  to  be  matter  of  doubt,  2.  That  the 
connection  of  the  church  with  the  Reformed  Dutch  Church 
was  voluntary,  and  was  never  binding  on  the  former  and 
was  now  at  an  end.  3.  That  the  Court  of  Chancery  is  de- 
prived of  jurisdiction  by  the  provisions  of  the  statute.  (2  R. 
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S.  466,  i  67.)  And  4.  But  the  order  of  the  Tice  Chancellor  in 
the  former  suit  mentioned  in  the  pleadings  and  proofs  was  a 
bar  to  the  relief  sought  in  this  suit. 

Senator  Barlow  held,  that  a  majority  of  the  church  or  the 
trustees,  if  incorporated,  were  at  liberty  to  deviate  from  the 
doctrines  which  prevailed  at  the  time  of  the  donation,  and 
that  such  deviation  will  not  produce  a  forfeiture  of  such 
property,  or  entitle  the  minority  adhering  to  the  old  faith  to 
the  enjoyment  of  it. 

2.  That  when  property  is  in  terms  conveyed  in  trust  to 
support  a  particular  form  of  worship  or  certain  doctrines,  the 
Court  of  Chancery  may  enforce  the  trust  and  prevent  a  di- 
vision of  the  property. 

3.  That  in  this  case,  no  portion  of  the  temporalities  ap- 
peared to  have  been  conveyed  upon  any  trust  relating  to 
particular  religious  doctrines  or  church  government ;  but  if 
they  were,  the  deviation  was  not  material  enough  to  author- 
ize the  Court  of  Chancery  to  interfere. 

Gardiner  (President)  held,  that  the  terms  of  the  trust  deed 
"for  the  worship  of  God  in  the  Grerman  language,"  were 
sufficiently  answered  by  the  form  of  worship  in  the  faith  of 
the  Lutheran  as  well  as  of  the  Calvanistic  tenets.  That 
upon  the  subject  of  church  government  or  ecclesiastical  con- 
nection, (the  two  grounds  on  which  the  Chancellor  placed 
his  decision,)  the  declaration  of  trust  was  entirely  silent. 
The  judgment  was  reversed  by  a  vote  of  14  to  3. 
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USURY. 


Bush  v.  Livivoston,  2  C.  G.  E.  66. 

JSkeurUie$  originally  validly  Enforced  in  the  hands  of  an 
Ueurious  Assignee^  for  the  sum  actually  advanced  upon 
an  Usurioue  Agreement. 

Appeal  from  Chancery.  The  facts  in  the  caae  were  as 
follows : 

L.  being  indebted  to  E.  in  a  sum  of  $6222,  secured  by 
two  mortgages,  and  E.  pressing  him  for  his  money,  L. 
applies  to  Bush,  the  complainant,  to  advance  the  sum  of 
$5600  to  E.,  and  take  an  assignment  of  bis  securities; 
agreeing  to  repay  it  in  ninety  days,  with  a  douceur  of  $400 ; 
L.  having  arranged  with  E.  for  the  balance  due  to  him. 
The  transaction  accordingly  took  place,  and  Bush  took  an 
assignment  of  the  bonds  and  mortgages  giving  a  receipt,  by 
which  he  acknowledged  himself  to  hold  them  as  security 
for  the  payment  of  $6000,  and  upon  payment  to  procure  them 
to  be  cancelled. 

Upon  a  bill  for  foreclosure  filed,  Livingston  the  mortga- 
gor set  up  this  in  his  answer,  insisting  that  the  securities 
were  void  in  Bush's  hands,  and  praying  to  have  them  de- 
creed to  be  given  up  to  be  cancelled. 

The  Chancellor  having  awarded  a  feigned  issue  to  try  the 
question  of  usury,  the  complainant  appealed  from  the  order ; 
and  upon  full  argument,  it  was  held  by  the  Court  of  Errors, 
(Spencer,  J.,  delivering  the  opinion,) 

1.  That  the  securities  being  untainted  in  their  inception, 
were  valid  in  the  hands  of  Bush  as  a  security  for  the  sum 
actually  advanced. 

2.  That  the  court,  having  the  whole  merits  of  the  case 
before  them,  would  make  a  final  decree,  and  order  the 
Chancellor  to  carry  it  into  effect,  as  they  had  already  done 
in  the  case  of  Oouvemeur  ^  Kemble  v.  Le  Guen,  {ante,) 

Decree  of  the  Chancellor  reversed  accordingly. 
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Law  II.  Mbriulls,  6  Wend.  368. 

In  S.  C,  nported  9  Cow.  65. 

Evidence  of  Usury  ;  Judgment  Record. 

Assumpsit  on  promissory  note,  and  defence  of  usury. 

On  the  trial  in  the  Common  Pleas,  the  witness  called  to 
prove  it,  gave  evidence  of  some  declarations  of  the  payee 
tending  to  show  that  he  was  receiving,  or  was  to  leceivOi 
usurious  interest  by  some  agreement ;  not  proving  whether 
made  at  the  time  of  the  loan  and  giving  the  note,  or  subse- 
quently ;  and  the  judge  in  charging  the  jury,  left  the  ques- 
tion open  to  the  jury  to  infer  that  it  related  to  a  time 
subsexjuent; — whereupon  the  defendant's  counsel  insisted 
that  the  court  misunderstood  the  testimony  of  the  witness, 
and  proposed  to  recall  him  to  explain,  and  the  court  refused 
to  do  so,  and  the  plaintiff  had  a  verdict.    On  writ  of  errori 

The  Supreme  Court  held,  that  this  refusal  to  recall  the 
witness  was  good  ground  for  writ  of  error  and  reversal : 
That  although  the  re-examination  of  the  witness  was  dis- 
cretionary with  the  court,  yet  if  the  court  erred  in  the  exer* 
cise  of  its  discretion,  it  was  error. 

The  Supreme  Court  also  held,  that  no  subsequent  agree- 
ment being  shown,  the  Common  Pleas  should  have  charged 
the  jury  that  the  inference  of  law  was,  that  the  agreement 
alluded  to  by  the  witness,  was  at  the  time  of  the  contract  c£ 
loan,  and  the  court  not  having  so  charged  the  jury,  it  was 
error.    On  error  brought  on  this  judgment. 

The  Court  of  Errors  reversed  it,  and  restored  the  judg- 
ment in  the  Common  Pleas,  holding  that  a  judgment  will 
not  be  reversed  because  the  court  omitted  to  charge  the  jury 
as  to  the  legal  inference  arising  from  the  testimony  in  the 
case.  That  to  sustain  error  on  the  ground  that  the  court 
neglected  to  charge  the  jury  upon  a  question  of  law  arising 
upon  the  facts,  it  must  appear  by  the  bill  of  exceptions,  not 
only  that  the  facts  upon  which  the  question  was  raised,  exist- 
ed, but  also  that  the  court  was  distinctly  requested  to  instruct 
the  jury  as  to  the  law  on  that  point. 

The  court  also  held,  that  a  judgment  will  not  be  reversed 
because  it  appears  from  the  record,  that  the  jury  have  only 
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passed  upon  the  plea  of  nan-Mmmpsitf  when  there  is  also  a 
plea  of  payment — the  finding  of  the  jury  upon  the  issue 
under  the  plea  of  non'Ossumpsii  necessarily  negativing  the 
plea  of  payment. 

Nor  will  the  judgment  of  a  subordinate  court  be  reversed 
for  a  refusal  of  that  court  to  grant  a  new  trial. 

Judgment  of  Supreme  Court  reversed  accordingly. 


Rapelte,  appellant,  v.  Anderson,  respondent ;  4  Hill,  472. 

Reported  9  Paige,  463. 

Usury  on  Sale  of  Bond  and  Mortgage. 

Appeal  from  Chancery.  Bill  filed  to  set  aside  a  contract 
on  the  ground  of  usury.  A  bond  and  mortgage  for  $3000, 
payable  in  one  year  from  date,  with  interest  to  become  due 
half-yearly,  and  on  which  over  five  months'  interest  had 
accrued,  were  assigned  absolutely  by  the  holder  for  $2600, 
in  order  to  raise  money.  The  assignment  stated  the  con- 
sideration paid  by  the  assignee  to  be  $3000,  and  contained  a 
covenant  that  so  much  was  due  and  owing  on  the  bond  and 
mortgage.  At  the  time  of  executing  the  assignment,  the 
assignor  also  executed  to  the  assignee  a  bond  with  surety 
conditioned  that  the  mortgagor  should  pay  the  $3000,  to- 
gether with  the  interest,  by  the  day  appointed  for  that  pur- 
pose in  the  securities  assigned. 

The  Chancellor  held,  that  the  transaction  was  usurious, 
and  a  mere  device  to  evade  the  statute,  (of  1837,)  and  decreed 
the  securities  to  be  given  up  and  cancelled.    On  appeal, 

The  Court  of  Errors  reversed  the  Chancellor's  decree, 
holding  that  the  transaction  was  on  its  face,  a  mere  sale  of 
a  chose  in  action,  unconnected  with  a  loan,  and  therefore 
not  usurious. 

Per  Franklin  and  Bockee,  Senators.— The  assignee's  right 
of  recovery  upon  the  bond  of  guaranty,  would  be  limited  to 
the  actual  amount  paid  for  the  bond  and  mortgage,  notwith- 
standing  the  consideration  expressed  in  the  assignment. 

Decree  reversed^  12  to  11. 
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Henrt  and  Pierce  v.  The  Bank  of  Salina,  6  Hill,  62a« 

Reported  1  HUl,  555. 

Usury  ;  Evidence  ;  Witness. 

The  word  '<  plaintiff,"  in  the  second  and  eighth  sections 
of  the  act  to  prevent  usury,  (Laws  of  1837,  p.  486-487,)  ex- 
tends to  the  party  in  interest  as  plaintiff,  though  he  may  not 
be  the  plaintiff  on  the  record. 

Accordingly,  where  in  an  action  on  a  promissory  note^ 
the  defendant  pleaded  the  general  issue,  and  gave  notice  of 
the  defence  of  usury,  verifying  the  notice  pursuant  to  the 
2d  section  of  that  act,  the  Court  of  Errors  held,  contrary 
to  the  opinion  of  the  Supreme  Court  on  the  point,  that  the 
defendant  might  call  and  examine  the  plaintiff  in  interest 
notwithstanding  the  suit  was  brought  in  the  name  of  another ; 
that  the  offence  created  by  the  6th  section  of  the  act,  is  not 
consummated  until  the  usury  is  actually  received ;  that 
consequently  a  mere  agreement  to  receive  it  would  not  ren- 
der the  party  indictable,  and  therefore  he  was  not  privi- 
leged from  testifying. 


The  judgment  of  the  Supreme  Court  was  reversed^  13  to 
8 ;  but  whoever  reads  attentively  the  opinion  of  Putnam| 
Senator,  in  favor  of  affirmance,  will,  we  apprehend,  agree  with 
him,  that  the  decision  of  the  Supreme  Court  ought  to  have 
been  affirmed. 

The  Chancellor  in  his  opinion  has  not  stated  the  effect  and 
principle  of  the  decision  in  Mauran  v.  Lambj  7  Cow.  174 
and  the  cases  cited  by  Senator  Putnam  to  the  same  point,  as 
they  have  been  heretofore  understood.  The  Chancellor 
seems  to  suppose  that  such  a  witness  is  only  excused,  because 
be  is  called  "  to  make  a  disclosure  which  would  forfeit  the 
money  actually  lent,  and  interest"  But  the  cases  show  no 
such  reason  for  the  privilege.  It  is  simply  that  he  is  the  real 
plaintiff  in  interest,  and  therefore  not  bound  to  testify  at  all 
for  the  defendant  in  a  court  of  law,  to  any  fact  whatever. 
It  would  seem  then  that  as  he  is  not  included  in  the  terms 
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of  the  act,  not  being  the  plaintiff  on  the  record.  On  that 
point  the  argument  of  Senator  Putnam  seems  unanswera-' 
ble. 


Stevens  v.  White,  5  Hill,  548. 

This  was  a  case  depending  on  the  construction  of  the 
same  statute,  in  which  the  plaintiff  called  the  endorser^ 
jndgment  by  default  having  been  entered  against  him  to  B. 
that  he  was  plaintiff  in  interest,  and  took  the  usury,  and  the 
same  judgment  of  reversal  was  pronounced. 

12  to  6,  for  reversaL 


Post,  appellant,  v.  The  President,  &^c.,  of  the  Bank  of 

Utica,  respondents. 

Reportecl  8  Pai|re,  640. 

When  Mortgagor  can  not  set  up  Usury* 

Lands  were  purchased  at  a  sheriff's  sale,  with  the  knowl- 
edge that  they  were  covered  by  a  prior  usurious  mortgage, 
and  the  purchaser  upon  obtaining  the  sheriff's  deed,  filed  a 
bill  in  equity  to  set  aside  the  mortgage,  and  to  have  the 
premises  cleared  of  the  incumbrance ;  but  not  alleging  pay<» 
ment  or  offering  by  his  bill  to  pay  the  amount  actually 
loaned,  d&c.  To  this  bill,  the  defendant  demurred  upon  that 
ground. 

The  Chancellor  overruled  the  demurrer,  holding  that  the 
provisions  of  the  8th  section  of  the  Rev.  Stat,  relating  to 
usury,  and  the  4th  section  of  the  usury  act  of  1837,  em* 
braced  not  only  the  party  to  whom  the  original  loan  was 
made  under  the  term  "  borrowed,*'  but  also  his  sureties,  heirs, 
devisees,  and  personal  representatives,  and  any  parties  claim- 
ing the  mortgaged  premises  under  his  title. 

The  Court  of  Errors  held  that  those  sections  did  not  ex- 
tend to  a  grantee  of  premises  covered  by  an  usurious  mort- 
gage ;  that  the  term  ^'  borrower"  did  not  apply  to  him,  and 
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Itkkt  therefore  he  could  not  maintain  a  suit  in  equity,  to  set 
aside  the  mortgage  without  paying  or  offering  to  pay  the 
sum  actually  loaned.  They  held  the  demurrer  well  taken 
and  ordered  the  bill  to  be  dismissed. 

Decree  reversed^  16  to  2. 


a3r-  The  case  of  Cole  v.  Paige,  (10  Paige,  683,)  was 
commented  on  in  the  opinions  delivered  by  the  Senators  in 
favor  of  reversal,  and  disapproved.  It  may  therefore  be 
considered  as  doubted  and  denied,  if  not  expressly  over* 
ruled. 


UNITED  STATES  COURTS. 


The  People  ex  rel  Kanouse  v.  The  Judges  of  The 
New  York  Common  Pleas.*  In  Sup.  Court,  2  DeuiO| 
197. 

Mandamus  to  order  Cause  from  N.  Y.  Common  Pleas  to 
the  Circuit  Court  of  the  United  Slates* 

This  was  an  application  to  dismiss  an  alternative  writ  of 
mandamus,  requiring  the  Common  Pleas  to  make  an  order 
for  the  removal  or  a  cause  in  that  court  to  the  United  States 
Circuit  Court,  on  the  petition  of  the  defendant  in  the  suit, 
Kanouse,  setting  forth  that  the  plaintiff,  J.  M.  M.,  was  a  citi- 
zen of  New  York  and  himself  a  citizen  of  New  Jersey.  The 
suit  was  originally  commenced  by  a  declaration  in  which  the 
damages  were  laid  at  $1000.  On  the  presentation  of  the  peti- 
tion the  Court  of  Common  Pleas  allowed  the  plaintiff  to 
show  by  affidavit  that  the  whole  amount  of  his  claim  and 


*  This  case,  belonging  properly  to  the  title  of  mandamus  and  intended  to 
have  been  included  in  our  examination  of  cases  on  that  subject,  (ante)  was 
accidently  misplaced  ;  and  we  have  therefore  given  it  a  place  as  one  of  some 
importance  not  only  on  that  subject,  but  as  presenting  a  qnestion  it  is  believed 
entirely  new  in  onr  own  state  coorts. 


IM  OKITKD  0TATSB  COURTS. 

tlie  Blatter  to  dispute  to  the  <uiU8e  did  not  amount  to  $500^ 
and  afterwards  to  amend  accordingly ;  The  C.  P.  theieapon 
denied  the  motion  for  the  removal  of  the  cause  to  the  U.  S. 
Circuit,  and  Kanouse  then  applied  for  and  obtained  the  al- 
ternative  mandamus  which  it  was  now  moved  to  dismiss. 
(Special  Term,  Feb.  1846.)  Bronsoil,  Ch.  J.  said  that  he 
was  inclined  to  agree  with  the  C.  P.  as  to  the  right  of  the 
party  to  show  by  affidavit  the  real  amount  in  dispute ;  but 
that  clearly  after  the  damages  were  reduced  below  ^400,  so 
that  he  could  in  no  event  recover  more,  there  was  no  longer 
any  ground  for  removing  the  cause.    He  said  also : 

'<  But  there  is  another  reason  why  we  ought  not  to  inter- 
fere. The  courts  of  the  United  States  have  power  to  issue 
writs  necessary  for  the  exercise  of  their  jurisdiction,  and  if  a 
mandamus  may  issue  for  the  purpose  of  exercising  (or  ob- 
taining) an  appellate  jurisdiction,  then  the  writ  should  issue 
from  the  appellate  court.  The  U.  S.  Circuit  Court  in  Ten- 
nessee has  issued  a  mandamus  to  a  state  court  in  a  case  like 
Che  present.  (Spraggina  v.  7%e  County  Court  of  Hum- 
phries^ 1  Cooke,  160.)  I  am  aware  that  the  Court  of  Appeals 
in  Virginia  awarded  a  mandamus  to  an  inferior  court  in  that 
state  to  compel  the  removal  of  a  cause  into  the  Circuit  Court 
of  the  United  States,  (4  Hen.  Sc  Mumf.  173.)  and  this  court 
would  do  the  same  thing  in  a  proper  case,  if  there  was  a  ne- 
cessity for  it.  But  until  it  shall  appear  that  the  United 
States  Courts  want  the  power,  this  court,  he  says,  cannot  act 
without  the  appearance  of  making  an  officious  tender  of  its 
eervices  f  and  he  quashed  the  alternative  mandamus. 


ID*  This  declaration  of  Ch.  J.  Bronson  that  "  This  court 
would  do  the  same  thing  in  a  proper  case,"  seems  very  like 
reasserting  the  proper  power  of  the  court  over  the  judicial 
decbion  of  an  inferior  tribunal.  The  reason  he  gives  for  not 
interfering  in  the  case  we  do  not  intend  to  question ;  but  if 
the  damages  had  not  been  reduced,  and  the  C.  P.  had  not- 
withstanding denied  the  petition  for  removal,  we  cannot 
doubt  that  the  Supreme  Court,  though  not  hound  to  issue  the 
writ|  on  the  ground  stated,  might  very  properly  have  done 
flo.  But  yet)  according  to  the  other  cases  of  this  description 
decided  by  that  court,  since  the  case  of  the  Oneida  Judges 
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we  hardly  think  the  power  could  consistently  hare  been  ex- 
ercised ;  and  we  therefore  note  this  remark  of  the  late  Chief 
Justice  as  a  dictum  in  favor  of  the  views  expressed  by  us 
upon  his  decision  in  the  case  of  TT^e  People  v.  7%e  Dutch- 
ess County  C.  P.,  (ante  p.  352.)  and  with  which  decision  the 
remark  seems  to  be  at  variance. 

(In  Gordon  v.  Long  est ^  16  Pet.  97,  the  Supreme  Court  of 
the  United  States  reversed  the  judgment  of  the  Court  of  Ap* 
peals  of  the  state  of  Kentucky,  where  the  Circuit  Court  of 
the  state  had  refused  to  allow  the  cause  to  be  removed  to  the 
Circuit  Court  of  the  U.  S.  on  the  ground  that  it  did  not  ap- 
pear to  their  satisfaction  that  the  sum  in  controversy  exceed- 
ed $500,  although  th^sum  demanded  in  the  declaration  was 
$1,000.  M'Lean,  J.,  saying :  ^'  The  damages  in  the  plain- 
tiff's writ  give  jurisdiction  to  the  Circuit  Court  of  the  U.  S. 
whether  it  be  an  original  suit  in  that  court  or  brought  there 
by  petition  from  a  state  court"  He  says  also,  that  after  the 
presentation  of  the  petition  in  such  a  case  "  it  was,  in  the  lan- 
guage of  the  (judiciary)  act,  the  duty  of  the  state  court  to 
proceed  no  further  in  the  cause.  And  every  step  subse- 
quently taken  in  the  exercise  of  a  jurisdiction  in  the  case, 
whether  in  the  same  court  or  in  the  Court  of  Appeals  was 
coram  nonjudice"    16  Pet.  104.) 


WILL. 


Prince  v.  Hazleton,  20  J.  R.  602. 

NuncupcUive  Will. 

The  Court  of  Errors  held  in  this  case,  reversing  the  de- 
cisions of  the  Surrogate  and  of  the  Court  of  Probates,  that  a 
nuncupative  will  is  not  good  unless  it  be  made  when  the 
testator  is  in  extremis^  or  overtaken  by  sudden  and  violent 
sickness  and  has  not  time  to  make  a  will.  And  that  the 
words,  '<  last  sickness"  within  the  provision  of  the  statute, 
(Sess.  36,  ch.  31,  {  14,)  is  to  be  understood  la^t  extremity. 


ifSBi  WILL 


Rbid  v.  Tanderbetden,  6  Cow.  179,  in  E. 

Ia  Cbanceiy,  Hopkins  R.  409. 

Will ;  Campeienqf  of  Testator  ;  Feigned  Issue  ;  Quash- 
ing Appeal. 

Appeal  from  decree  of  surrogate.  S.  Yanderheyden,  bro- 
ther of  the  half-blood,  to  J.  G.  Y.,  the  respondent,  died  with- 
out issue,  but  leaving  his  wife  endente^  and  a  will,  by  which 
he  gave  his  property  to  other  persons  than  the  respondent ; 
but  in  case  of  a  child  born,  then  to  his  wife  and  child  in  fee. 
J«  O.  Y.  filed  a  caveat  against  the  pr«>f  of  the  will  of  the 
deceased. 

The  surrogate  proceeded,  after  citing  the  parties,  to  take 
proofis ;  and  before  the  decree  was  made,  a  child  was  bom. 
Four  days  after  its  birth,  the  surrogate  made  a  decree  esta- 
blishing the  will.    J.  6.  Y.  appealed  from  this  decree. 

On  motion  to  the  Chancellor  (Sanford)  to  quash  the  ap- 
peal, on  the  ground  that  his  interest  having  ceased,  he  was 
do  longer  a  proper  party  to  the  cause,  the  motion  was  over- 
ruled, and  the  Chancellor  awarded  an  issue  to  try  the  ques- 
tion of  the  sanity  of  the  testator,  more  than  16  days  having 
elapsed  from  the  time  of  making  the  first  order.  On  appeal 
to  the  Court  of  Errors  from  the  last  order,  awarding  the 
issue. 

The  Court  of  Errors  held  that  the  first  order  was  so  con- 
nected with  the  last,  that  it  was  examinable  by  the  court,  al- 
though not  appealecMrom  within  the  16  days. 

The  court  also  held  that  the  Chancellor  should  have 
quashed  the  appeal ;  that  a  person  having  no  interest  in  the 
subject  matter  of  a  suit,  cannot  be  a  party  in  any  court;  and 
if  he  have  an  interest  at  the  commencement  of  a  suit,  and 
that  interest  ceases,  the  right  to  prosecute  further,  or  to  ap- 
peal, also  ceases;  that  the  child  and  its  mother  took  the 
whole  estate  by  the  will ;  or  if  that  were  set  aside,  then  they 
took  it  as  dowress  and  heir  at  law. 

The  order  of  Chancellor  S.  for  a  feigned  issue  was  accord^ 
ingly  annulled  and  vacated  without  costs  below  to  either 
party,  and  the  appeal  ordered  to  be  quashed. 


It  was  also  held,  that  the  declaration  or  order  of  a  surro- 
gate,  upon  estafaliflhing  a  will,  that  each  partjr  should  pay 
his  own  costs,  is  not  the  subject  of  an  appeal  1.  Because  this 
was  not  a  decree  in  form.  2.  Because  a  surrogate  having  no 
power  in  such  case  to  award  costs  or  decree  in  form  for 
costs,  it  is  cd/ram  non  judice  and  void  without  reversal  on 
appeal ;  and  that  even  if  there  were  an  interest  in  the  costs 
merely,  that  would  not  give  the  party  a  right  of  appeal  in  re» 
gard  to  any  other  matter. 


Watts  and  LeRoy,  Appellants  v.  Public  Administra* 
TOR  IN  THE  CiTT  OF  New  York.    4  Weud.  168. 

Execution  of  Will  of  Personal  Estate  before  the  Revised 

Statutes. 

The  testator,  John  G.  Leake,  died,  leaving  a  paper  drawn 
up  by  himself,  with  his  name  in  the  beginniog  of  it,  in  a 
fair  hand,  engrossed  on  conveyancing  paper,  with  a  seal  at- 
tached thereto,  with  a  disposition  of  both  real  and  personal 
estate  to  a  large  amount,  manifesting  deliberation  and  fore* 
sight  in  its  provisions :  this  testamentary  paper  was  found  in 
an  iron  chest  among  his  valuable  papers,  without  signaturoi 
having  an  attestation  clause  not  witnessed. 

The  appellants.  Watts  and  Le  Roy,  named  as  ezecutorSi 
propounded  it  as  a  will,  and  applied  for  letters  testamentary. 

The  surrogate  held  it  an  incomplete  testamentary  paper, 
and  rejected  it  as  a  will,  and  committed  the  administration  to 
the  public  administrator.  On  appeal,  the  Chancellor  affirmed 
the  decision  of  the  surrogate.    But, 

The  Court  of  Errors  held,  that  this  instrument,  so  pre* 
pared  by  the  testator,  though  not  formally  executed,  was  a 
good  and  valid  will  of  the  personal  estate  therein  mentioned, 
according  to  the  common  law,  as  generally  understood  and 
received  in  England  and  this  country  on  19lh  April,  1776, 
when  the  common  law  was  adopted  as  a  part  of  the  law  of 
the  State.  Decrees  of  sunogate  and  Chancellor,  reversed— 4 
17  to  9. 


(60  WILL. 

)0^  iSnoe  Janiuury  1, 1830,  by  Bjeviwed  Statuteii  a  will  of 
penonal  as  well  as  real  estate  is  Toid,  unless  subseribed  at 
the  end  of  the  will,  in  the  presence  of  at  least  two  attesting 
witnesses. 


Jachson,  ^  dem.  Brown  v.  Betts.    6  Wend.  173. 

In  S.  Ct  9  Cow.  308. 

Will;  RevociUion;  Evidence. 

Ejectment  by  plaintiffs  as  devisees,  and  not  as  heirs,  of 
Benajah  Brown,  on  a  joint  and  several  demise  from  all  and 
each  of  the  plaintiflSi. 

The  plaintiffs  proved  that  a  will  devising  to  them  the  pre* 
mises  in  question,  had  been  duly  executed,  and  was  in  the 
custody  of  the  testator  for  five  years  afterwards,  and  within 
ten  morUks  previous  to  bis  decease,  but  could  not  be  found 
after  his  death.  The  defendants  proved  that,  after  having 
made  his  will,  the  testator  upon  some  occasion  took  certain 
papers  out  of  his  desk,  where  he  kept  all  his  valuable  pa* 
pers,  and  burnt  the  papers  taken  out,  but  without  showing 
that  the  will  Mras  among  them  or  had  ever  been  there.  The 
Supreme  Court  held  that  it  was  not  sufficient  evidence  to  go 
to  the  jury,  upon  the  question  of  revocation,  even  in  con* 
nection  with  the  fact  that  the  will  could  not  be  found  at  the 
testator's  death ;  nor  should  counsel  be  allowed  to  urge  these 
matters  to  the  jury  as  evidence  from  which  they  might  infer 
a  revocation.    On  writ  of  error. 

The  Court  of  Errors  held,  that  upon  the  foregoing  state 
of  evidence,  the  legal  presumption  was  that  the  testator  had 
destroyed  it  animo  revocandif  although  it  appeared  that 
within  a  fortnight  before  his  death  he  applied  to  a  scrivener 
who  had  drawn  a  codicil,  to  draw  another  codicil  to  his  will, 
which,  however,  was  not  drawn,  nor  was  the  will  itself  pro> 
duced  to  the  sciivener  at  the  time.  The  will  in  this  case 
was  made  in  1816,  and  of  course  not  affected  by  the  provi- 
sions of  the  Revised  Statutes  upon  the  subject. 

It  seems  to  have  been  held,  also,  that  a  duplicate  will,  in 
the  hands  of  a  third  person,  would,  under  such  circumstan* 
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coBj  be  coDsideied  as  revoked  and  annulled  by  the  destmc- 
tion  or  non-production  of  that  in  the  hands  of  the  testator* 
Chancellor  Walworth,  in  his  opinion,  nuuntains  that  the 
declarations  of  the  testator,  in  his  last  illness,  are  admissible* 
to  show  that  the  testator  had  destroyed  it,  or  that  it  was  still 
in  existence,  sed  qu, ;  but  that  evidence  of  the  relative  situ- 
ation, in  point  of  property,  of  the  testator's  children,  is  inad- 
missible in  support  of  the  presumption  of  the  revocation  of 
a  will,  where  there  is  no  change  in  the  circumstances  of  the 
children,  between  the  making  and  alleged  revocation.  Judg* 
ment  reversed. 


McCartee,  Executor,  d&c,  of  Philip  Jacobs,  v.  Thb  Or-* 
PHAN  Asylum  Society,  9  Cow*  420. 

opinion  of  Jonet,  Ch.,  9  Cow.  440. 

Devise  of  Real  Estate  to  Corporation. 

Bill  against  executors  for  devise  and  legacy. 

The  testator,  Philip  Jacobs,  s^sed  of  real  estate,  devised 

that  if  at  his  death,  he  should  have  a  child  Hving,  the  rents 

and  profits  should  be  received  by  his  executors  and  applied 

to  the  support,  &c.,  of  the  child,  the  surplus  to  be  invested 

in  stock,  to  accumulate  and  be  paid  over  to  the  child  at  21, 

or  marriage.    He  gave  all  the  residue  of  his  real  and  perso- 

nal  estate,  after  payment  of  legacies  and  other  bequests,  to 

"  3%c  Orphan  Asylum  Society  in  the  city  of  New  York/' 

(a  corporation,)  the  bequest  to  take  effect  immediately  after 

debts  and  legacies  were  paid,  if  he  should  leave  no  child  ; 

or  if  he  should  leave  a  child,  then  upon  the  child's  death, 

intermarriage,  or  attaining  21.    The  will  then  gave  to  his 

executors,  all  his  real  estate,  subject  to  the  trusts  aforesaid  ; 

and  declared  his  will  to  be,  that  when  such  child  should 

attain  21,  or  marry,  his  real  estate  should  be  sold  by  his 

executors,  and  one-half  of  the  proceeds  paid  to  the  child,  if 

it  should  attain  21,  or  marry.    The  testator  died  seised,  and 

a  posthumous  child  was  born  to  him,  which  died  before  21, 

and  unmarried. 

71 
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The  Chancellor,  (Jonee,)  held,  that  tlie  devise  to  the  cor- 
poration of  the  Orphan  Asylum,  was  a  trust  in  the  execu* 
tors,  and  that  though  a  devise  directly  to  a  corporation  may 
be  void  by  the  Statute  of  Wills,  (  1  R.  L.  364,)  yet  a  devise 
to  a  natural  person  was  good.  That  the  trust  should  not 
fail  for  want  of  trustee,  if  there  were  not  appointed  such 
trustees ;  and  that  the  court  would,  in  such  case,  appoint 
one.  He  also  held,  that  the  act  of  incorporation  authorized 
the  Orphan  Asylum  to  take  real  estate  by  devise  under  the 
power  to  take  lands  by  purchase. 

On  appeal  from  that  part  of  his  decree, 

The  Court  of  Errors,  however,  held,  that  the  devise  to 
the  corporation  was  direct  on  the  death  of  the  child,  and  not 
a  trust  for  the  corporation.  The  will  was  therefore  held 
void  as  to  the  real  estate,  within  the  Statute  of  Wills. 

It  was  also  hold,  that  the  charter  of  the  company  authori- 
zing them  to  take  lands  by  purchase,  did  not  authorize  them 
to  take  by  devise.  But  that  the  word  purchase  should  be 
taken  in  its  restricted,  popular  sense,  and  not  in  its  broadest 
legal  signification. 

Judgment  reversed  accordingly. 


Stewart's  Executors  v.  Libpenard  and  others  ;  26 

Wend.  255,  326. 

Capacity  of  Imbecile  Testatrix  to  make  a  Valid  Will. 

Thb  questions  decided  in  this  case  upon  the  will  of  Alice 
Lispeoaid,  depend  so  much  upon  matters  of  fact,  that  we 
should  hardly  be  justified  in  stating  them  at  large ;  the  only 
principle  of  law  asserted  by  the  decision  being  one  that  can 
hardly  be  called  tangible,  and  so  indefinite  and  evanescenti 
indeed,  as  to  baffle  any  thing  like  exactness  in  its  terms,  oi 
eertaimy  iu  its  application. 

The  Court  of  Errors,  however,  upon  the  strength  of  it, 
Teveraed  the  decision  of  three  subordinate  tribunals — the 
Surrogate,  the  Circuit  Judge  of  the  first  circuit,  and  of  the 
Chancellor— who  all  concuned  that  the  evidence  in  the 
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case  established  a  clear  case  of  mental  incapacity  existing 
from  childhood,  so  as  to  incapacitate  her  from  making  a 
will,  or  understanding  the  nature  of  it ;  still  less  of  compre- 
hending its  dispositions. 

The  Court  of  Errors  seems  to  have  held,  that  mere  imbe- 
cility of  mind,  be  it  ever  so  near  the  boundaries  of  idiocy, 
is  no  disability  to  making  a  will,  if  the  party  have  been  born 
so,  and  has  not  fallen  into  such  a  state  of  mind  from  sick- 
ness, age,  grief,  or  other  accident,  so  as  to  wholly  lose  his 
understanding  ;  and  will  not  incapacitate  persons  of  full  age, 
who  are  not  insane  or  idiots,  in  the  strict  sense  of  the  legal 
terms.  Such  imbeciles  a  nativitate^  may,  under  certain  cir- 
cumstances, make  a  will,  if  it  be  a  proper  will  in  itself,  and 
in  favor  of  a  suitable  devisee,  and  such  an  one  as  a  sane 
person  might  possibly  have  made. 

As  to  the  question  of  fact  in  the  case,  upon  which  the 
Court  of  Errors  passed,  they  may  have  been  right :  but  if 
so,  it  would  seem  to  have  been  well  maintained  by  Mr. 
Justice  Bronson  that  the  proper  decree  was  to  reverse 
the  decrees  of  the  courts  below,  and  to  award  a  feigned 
issue.  But  the  court,  by  a  vote  of  11  to  8,  refused ;  and 
held  that  the  decree  should  be  of  reversal^  and  ordering 
the  will  to  be  admitted  to  probate,  d&c,  and  declaring  the 
testatrix  at  the  time  of  making  her  will,  to  have  been  of 
sound  mind  and  memory,  and  capable  of  disposing  of  her 
property  by  will ;  which  was  accordingly  done  by  a  vote  of 
12  to  6. 


n3"  In  the  case  of  Blanchard  v.  Nestle^  3  Denio,  37,  this 
decision  is  adopted  by  the  Supreme  C/Ourt  in  its  full  extent ; 
and  the  decision  in  that  case  is  expressly  put  on  the  same 
ground,  with  some  expression  of  approbation  by  Mr.  Justice 
Jewett,  who  delivered  the  opinion  of  the  court. 


BSi  WAGER. 


WAGER. 


Taxes  v.  Foot,  12  J.  R.  L 

In  S.CtllJ.R.23. 

Wager;  Pleading. 

This  was  an  action  against  the  stakeholder  of  a  bet  made 
upon  the  result  of  a  state  election. 

The  Supreme  Court  held  that  the  wager  was  illegal,  as 
contrary  to  public  policy,  and  the  loser  might  recover  back 
his  deposit  from  the  stakeholder. 

The  Court  of  Errors  held  that  the  wager  was  illegal,  but 
that  no  action  lay  by  the  loser  to  recover  back  his  deposit 
from  the  stakeholder,  all  parties  being  in  pari  delicto,  though 
the  loser  had  given  the  stakeholder  notice  not  to  pay  the 
money  to  the  winner;  and  accordingly  rever^ei  the  judg- 
ment. 


VijT  A  question  was  raised  as  to  the  suit  being  brought  by 
the  proper  party,  the  stakeholder  having  received  the 
money  from  an  agent,  and  knowing  nothing  of  the  princi- 
pal. But  the  Court  of  Errors  held,  that  if  the  action  could 
be  sustained,  it  was  well  enough  brought  by  the  principal| 
on  whose  account  the  wager  had  been  deposited. 


WRIT  OF  EBROR.  MS 


WRIT  OP  ERROR. 


In  re^  Clason  v.  Shotwell,  12  J.  R.  31. 

In  S.  Ct  10  J.  R.  304. 

To  what  Writ  of  Error  will  lie ;  Forcible  Entry  and 

Detainer* 

The  Court  of  Errors  held  in  this  case,  that  the  decision 
of  the  Supreme  Court  on  a  prosecution  for  a  forcible  entry 
and  detainer,  where  no  return  could  be  obtained  to  a  certio- 
rari, hy  reason  of  the  .death  of  the  justice  of  the  peace,  be- 
fore the  record  was  made  out,  and  the  Supreme  Court  had 
investigated  the  facts  on  affidavits,  and  awarded  a  restitu- 
tion, might  on  a  writ  of  error  to  the  Court  of  Errors,  be  re- 
viewed upoq  the  evidence  presented  to  the  court  below. 

They  also  held  that  every  final  or  definitive  sentence  or 
decision  of  the  Supreme  Court  by  which  the  merits  of  a 
cause  are  settled  or  determined,  although  such  sentence  or 
order  is  not  technically  a  judgment,  or  the  proceedings  are 
not  capable  of  being  enrolled  so  as  to  constitute  what  is 
technically  called  a  record,  is  a  judgment  within  the  mean- 
ing of  the  constitution  of  this  state,  and  is  subject  to  the  ap- 
pellate jurisdiction  of  the  Court  of  Errors. 

Aliier^  as  to  interlocutory  orders  of  the  Supreme  Court. 


03*  The  expression  of  the  clause  of  the  constitution  re- 
ferred to  is,  "  when  a  writ  of  error  shall  be  brought  on  a 
judgment  of  the  Supreme  Court.''  Art.  5  of  Constitution  of 
1821,  Sec.  1. 

In  the  constitution  of  1846,  Art.  6,  Sec.  25,  is  contained 
the  following  provision  in  respect  to  the  jurisdiction  of  the 
Court  of  Appeals : 

Section  25.  "  The  legislature  at  its  first  session  after  the 
adoption  of  this  constitution,  shall  provide  for  the  organiza- 
tion of  the  Court  of  Appeals,  and  for  transferring  to  it  the 
business  pending  in  the  Court  for  the  Correction  of  Errors, 
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and  for  the  allowance  of  writs  of  error  and  appeals  to  the 
Court  of  Appeals,  from  the  judgments  and  decrees  of  the 
present  Court  of  Chancery  and  Supreme  Court,  and  of  the 
courts  that  may  be  organized  under  this  constitution.  Sec- 
tion 2l8t  of  the  same  article  provides  that  "  The  legislature 
may  authorize  the  judgments,  decrees  and  decisions  of  any 
local,  inferior  court  of  record,  of  civil  original  jurisdiction, 
established  in  a  city,  to  be  removed  for  review  directly  into 
the  Court  of  Appeals." 

The  judiciary  act  of  May  12,  1847,  Sec.  8,  provides  that 
<'  The  Court  of  Appeals,  shall  have  full  power  to  correct  and 
redress  all  errors  that  have  happened  or  may  happen  in  the 
present  Supreme  Court  and  Court  of  Chancery,  and  that 
may  happen  in  the  Supreme  Court  organized  by  this  act,  &c. 
Section  10  provides  that  "The  courtshall  examine  all  errors 
that  shall  be  assigned  or  found  in  any  record  brought  from 
the  present  Supreme  Court,  or  in  any  process  or  proceeding 
touching  the  same,  or  in  any  record  of  the  Supreme  Court 
organized  by  this  act ;  and  shall  reverse  or  affirm  any  such 
judgment,  or  give  such  other  judgment  as  the  law  may  re- 
quire." 

The  jurisdiction  of  the  Court  of  Appeals  seems  under 
these  provisions  to  remain  as  to  writs  of  error  from  tbe  new 
Supreme  Court  or  other  courts,  the  same  as  that  of  the  Court 
of  Errors  under  the  constitution  of  1821. 


Houghton  v.  Starr,  4  Wend.  175. 

Dismissal  of  Writ  of  Error. 

In  this  case,  the  defendant  brought  a  writ  of  error  lor  sev- 
eral defects  in  the  record.  1.  The  verdict  was  defective  ;  the 
damages  found  by  the  jury  exceeding  the  damages  laid  in 
the  declaration.  2.  The  judgment  was  entered  for  the  dam- 
ages and  costs  only  in  an  action  of  debt,  thus  giving  dama- 
ges and  costs,  where  no  debt  was  found.  3.  The  judgment 
was  general  against  the  defendant  instead  of  special,  by 
exempting  him  from  imprisonment,  after  a  plea  of  an  insol- 
vent discharge  confessed  by  plaintiff;  but 
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The  Court  of  Errors  dismissed  the  writ  of  error,  with 
costs,  on  the  ground  that  the  party  might  have  obtained  re- 
lief in  the  court  below,  if  he  had  sought  it  there  : 

And  this,  although  it  was  shown  that  after  the  entry  of 
the  judgment,  and  before  the  suing  out  of  the  writ  of  enor, 
the  defendant  below  applied  to  the  Supreme  Court  to  set 
aside  the  proceedings  of  the  plaintiff  for  irregularity  ;  but  it 
did  not  appear  that  he  had  asked  for  a  correction  of  the  spe- 
cific error,  relied  on  for  a  reversal  of  the  judgment. 


The  People,  ex  reL  Dyckman,  v.  The  Trustees  op 

Brooklyn,  13  Wend.  130. 

In  S.  Ct  1  Wend.  318. 

Dismissing'  Writ  of  Error. 

This  was  an  application  on  motion  for  a  peremptory 
mandamus  to  the  trustees  of  Brooklyn,  to  compel  them  to 
file  a  report  of  commissioners  of  assessment  and  estimate,  and 
obtain  a  confirmation  of  the  same,  and  to  have  the  damages 
which  had  been  awarded,  duly  assessed,  &c. 

The  Supreme  Court  refused  to  issue  the  peremptory  man* 
damns,  as  the  relator  did  not  show  a  complete,  but  only  an 
inchoate  right,  and  therefore,  was  not  entitled  to  a  manda- 
mus ;  that  this  writ  will  not  be  allowed,  unless  there  is  no 
other  specific  remedy,  and  the  court,  therefore,  left  the  party 
to  his  remedy  by  action. 

The  relator  brought  a  writ  of  error  on  this  refusal  of  the 
Supreme  Court  to  issue  the  peremptory  mandamus.  A  motion 
was  made  on  the  part  of  the  trustees,  to  dismiss  it  as  irregu- 
larly and  prematurely  brought. 

The  Court  of  Errors  accordingly  dismissed  the  writ  of 
error,  holding,  that  a  writ  of  error  does  not  lie  upon  the  re- 
fusal of  the  Supreme  Court  to  grant  a  peremptory  manda- 
mus, when  application  is  made  on  motion :  that  it  lies  only 
for  the  relator,  when  judgment  is  pronounced  after  issue 
joined,  upon  plea  or  demurrer  interposed  upon  the  coming  in 
of  the  return  to  the  alternative  mandamus ;  and  the  writ  of 
error  was  accordingly  dismissed. 


ADDENDA. 

(The  foUowing  rerenals  are  contained  in  the  3d  volttme  of  Denio,  not 
itaaed  until  too  late  to  be  incorporated  in  the  body  of  thia  work.) 


Waydell  aud  others  y.  Luer,  3  Denio,  410. 

In  S.  Ct  5  HOI,  448. 

Error  to  the  Supreme  Court.  Luer,  plaintiff  in  error, 
sued  Cort,  Waydell  and  Underhill,  in  the  N.  Y.  C.  P.,  in 
assumpsit.  The  defendants  had  been  partners  under  the 
name  of  N.  Cort,  &  Co,,  for  a  year,  ending  in  January, 
1838,  when  they  dissolved,  and  made  an  assignment  for  the 
benefit  of  their  creditors.  The  trustees  not  acting,  Cort 
was  left  in  possession  of  the  partnership  effects,  and  acted 
in  the  adjustment  of  its  affairs.  During  the  partnership, 
Luer  lent  the  firm  91,700,  for  which  he  took  their  note, 
payable  7th  of  February,  1838.  When  this  note  became 
due,  which  was  after  the  dissolution,  the  plaintiff  made  an 
adjustment  with  Cort,  of  the  amount  due  on  the  note,  and 
took  Cort's  awn  notesj  two  for  $600  at  nine  months,  and 
one  for  $656  at  4  months,  and  as  the  witness  who  proved 
the  transaction  said  he  believed — some  other  person^s  note^ 
and  some  money  to  the  amount  of  over  $100 ;  and  the 
plaintiff  then  gave  up  to  Cort  the  note  of  the  firm,  for  the 
$1,700  above  mentioned.  Cort  was  credited  on  the  books 
of  the  firm,  with  the  amount  of  the  debt,  as  though  paid  by 
him  individually.  The  notes  of  Cort,  after  several  renew- 
als and  payments,  were  reduced  to  $500,  in  August  1840, 
when  Cort  at  Luer's  instance,  gave  him  a  note  signed  with 
the  name  of  the  firm,  payable  7th  Feb.  1841,  for  the 
amount,  which  was  produced  at  the  trial.  There  was  evi- 
dence tending  to  show  that  Waydell  knew  of  Cort's  notes 
having  been  taken  for  the  original  debt  by  the  plaintiff. 

Upon  these  facts,  the  defendants  W.  and  U.,  Cort  having 
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suffered  judgment  by  defkulti  requested  the  court  to  charge 
the  jury  that  they  must  determine  whether  the  plaintiff,  af-> 
ter  the  dissolution  of  the  firm,  took  Cort's  own  notes,  the 
noCe  of  a  third  party,  and  a  sum  of  money  in  payment  of 
his  debt,  and  gave  up  the  partnership  note ;  and  if  he  did 
so,  without  any  reservation  of  his  claim  on  the  other  part- 
ners that  his  acceptance  of  the  notes  and  money,  was  a 
discharge  and  release  of  the  ^  other  partners  Waydell,  and 
Underhill.  But  the  courts  on  the  contrary,  charged  the 
jury  that  the  settlement  between  Luer  and  Cort,  could  not 
operate  to  release  them  except  so  far  as  the  notes  of  Cort 
were  paid :  that  the  jury  must  disregard  the  settlement,  and 
that  the  plaintiff  was  entitled  to  go  back  to  the  original 
loan,  and  recover  of  all  the  partners  the  balance  remaining 
unpaid.  The  jury  found  accordingly ;  and  the  court  hav- 
ing confirmed  the  verdict,  error  was  brought  to  the  Supreme 
Ck)urt,  where  the  judgment  of  the  C.  P.  was  afiSbmed.  Er- 
ror was  then  brought  to  this  court. 

A  written  opinion  was  delivered  in  favor  of  reversal  by 
Senator  Lott,  who  states  the  question  as  follows :  "  The 
material  question  in  this  case  is,  whether  a  partnership 
debt  can  be  discharged  by  the  negotiable  note  of  one  of  the 
partners  given  after  notice  of  the  dissolution  of  the  part- 
nership, and  received  by  the  creditor  as  payment  and  in 
satisfaction."  And  he  held  that  it  was,  under  the  circum- 
stances of  this  case,  and  upon  the  weight  of  authorities  in 
England  and  in  this  state,  a  complete  discharge  of  the  oth- 
er partners.  He  maintains  that  the  case  of  Arnold  v.  Camp^ 
12  Johns.  409,  fully  sustained  that  doctrine ;  and  observes 
that  it  was  cited  in  Frisbie  v.  Larned^  21  Wend.  450,  by 
the  very  judge  who  in  this  case  repudiated  it.  *•  Indeed," 
he  says,  "  that  case  was  universally  acquiesced  in  in  this 
state,  until  1841,  when  it  was  first  questioned  in  the  case  of 
Cole  V.  Sackett,  1  Hill,  616.  I  do  not  deem  it  necessary  to 
refer  to  the  opinion  of  judges  in  England  on  the  point  fur- 
ther than  to  say  it  was  finally  held  in  1834,  in  Thompson 
V.  Percivalj  5  Barn,  and  Adolph.  925,  that  a  partnership 
debt  might,  by  agreement,  be  discharged  by  the  acceptance 
of  the  sole  liability  of  one  of  the  partners  only.    He  says: 
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^I  am  clearly  of  opinion  that  the  doctriae  o{  nudum  pctdum 
is  not  applicable  to  the  present  case." 

Gardner,  president,  delivered  an  oral  opinion  in  favor  of 
reversal  upon  the  grounds  taken  by  Senator  Lott 

Porter,  senator,  delivered  a  written  opinion  in  favor  of 
affirming  the  decision  of  the  Supreme  Court. 

Talcott,  senator,  delivered  an  opinion  in  favor  of  reversal, 
but  upon  an  entirely  distinct  ground  from  that  taken  by 
senator  and  the  president,  as  to  which  he  dissented,  and 
held  with  the  Supreme  Court,  that  if  the  note  of  a  third 
person  had  not  formed  a  part  of  the  consideration  of  the 
agreement  or  setttlement,  that  the  original  liability  of  the 
whole  firm,  would,  i^  that  case,  have  remained  unchanged." 
He  says,  p.  425 : 

'^  The  proposition  which  the  defendant's  counsel  desired 
the  court  to  affirm  in  its  charge,  tusumed  that  there  was 
evidence  tending  to  show  that  the  note  of  a  third  person 
was  transferred  by  Cort  to  the  plaintiff,  on  accomit  of  the 
co-partnership  debt,  upon  the  adjustment,  when  he  gave  his 
individual  notes.  There  was  some  evidence  to  that  effect. 
But  the  court  refused  to  charge  in  the  manner  requestedi 
and  on  the  contrary  instructed  the  jury  to  disregard  the  set- 
tlement, and  that  the  plaintiff  was  entitled  to  go  back  to 
the  original  loan,  and  recover  of  all  co-partners  the  balance 
unpaid.  Under  the  testimony  in  this  case,  I  think  the  jury 
would  have  been  authorized  to  fin^  that  the  note  of  a  third 
party  was  delivered  by  Cort  to  the  plaintiff,  and  that  he 
agreed  to  accept  that  and  the  notes  of  Cort,  and  the  money, 
''in  settlement,"  or  satisfaction  of  the  partnership  debt, and 
that  their  note  was  at  the  same  time  given  up  to  be  can- 
celled. If  these  facts  had  been  so  found  by  the  jury,  no 
recovery  could  have  been  had  against  the  plaintiff  in  error. 

The  judge  therefore  should  have  charged  as  requested 
upon  these  points." 

Johnson,  senator,  concurred  with  these  views  of  Senator 
Talcott,  in  a  written  opinion  in  favor  of  reversal.  Hand^ 
senator,  also  concurred  substantially  with  the  opinion  of 
Senator  Talcott. 

The  judgment  was  reversed,  by  a  vote  of  12  for  reversal, 
and  6  for  affirmance. 
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tx3r  It  would  seem  clear  that  this  levenal  is  to  be  placed- 
on  the  ground  of  Senator  Talcott,  and  the  question  whether 
such  a  <*  settlement,"  taking  the  note  of  one  partner  only, 
and  delivering  up  the  partnership  notes  is  a  discharge  of 
the  other  partners,  must  be  regarded  as  still  unsettled. 


Nevin  v.  Ladue  and  another,  overseers  of  the  poor,  &c.,  3 

Denio,  437—451. 

Error  from  the  Supreme  Court.  Ladue  and  Nelson  as 
overseers  of  the  poor  of  P.  in  Putnam  county,  sued  Nevin 
before  a  justice  of  the  peace  in  debt,  for  the  penalty  of  $25, 
for  ^'  selling  strong  or  spirituous  liquors  in  a  less  quantity 
than  five  gallons  at  a  time,  without  having  a  license  there- 
for, contrary  to  1 R.  S.  680,  J 15."  The  return  of  the  justice 
states  that,  "on  the  trial,  tbe  defendant  being  charged  by 
the  plaintiffs  with  the  sale  of  ale,  strong  beer,  or  fermented 
beer,  without  a  license  therefor,  confesses  the  charge  in  per-* 
son,  and  claims  it  is  not  prohibited  by  statute."  The  justice 
rendered  judgment  for  the  plaintiffs,  for  the  penalty,  where- 
upon the  defendant  brought  a  certiorari  to  the  C.  P.,  which 
affirmed,  and  he  then  brought  error  to  the  Supreme  Court. 
Jewetty  J.  deliverf  d  the  opinion  of  the  court,  who  says : 
"If  ale  or  strong  beer  answers  tlie  description  of  strong 
or  spirituous  liquors,  the  action  was  well  sustained.  I  am 
unable  to  entertain  a  doubt  but  that  they  come  within  the 
definition  of  strong  or  spirituous  liquor.  Both  are  intoxi- 
cating liquors.  Beer  is  defined  by  Webster  to  be  "  a  spirit- 
uous liquor  made  from  farinaceous  grain,  &c."  The  manu- 
&icture  of  beer  and  its  use  as  an  intoxicating  drink  are  of 
very  high  antiquity.  Herodotus  tells  us  that,  owing  to  the 
want  of  wine  the  Egyptians  drank  fermented  from  barley. 
Lib.  2,  ch.  77.  That  the  legislature  intended  by  the  15th 
section  to  prohibit  the  sale  of  all  intoxicating  liquors,  I  think 
is  strongly  indicated  by  the  provision  of  the  29th  section. 
It  enacts  that  "  No  person  shall  be  subject  to  be  prosecuted 
by  virtue  of  the  provisions  of  this  title,  for  selling  metheglin, 
currant  wine,  cherry  wine  or  cider."    This  operates  as  an 
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Qzception  to  the  prohibition  in  the  16th  section.  It  is 
urged,  that  "  strong  or  spirituous,"  meant  only  such  liquors 
as  are  produced  by  distillation.  Why,  if  this  were  so,  was 
it  necessary  to  insert  the  29th  section,  as  neither  of  the 
kinds  of  liquor  there  specified  are  produced  by  distillation  ? 
Judgment  afEurmed. 

From  this  judgment  the  defendant  brought  error  to  this 
court. 

,>  The  Chancellor  delivered  the  decision  of  the  court,  in 
an  opinion  of  fourteen  pages,  in  which  those  curious  in 
such  researches  will  find  a  history  of  ale,  beer,  and  wine 
from  about  the  hour  of  Adam's  expulsion  from  the  garden, 
of  Eden,  even  unto  this  day.  And  not  only  of  those  but  of 
all  theother  strong  drinks  in  use,  among  nearly  all  the  nations 
of  the  earth  where  such  things  have  been  invented.  Nor 
is  this  all ;  he  also  gives  us  an  amusing  and  edifying  ac- 
count of  the  anti-temperance  habits  of  the  Egyptian, 
Nubian,  and  Abyssinian  monkeys,  who  make  themselves 
beastly  drunk  upon  a  liquor  known  among  those  nations  (not 
the  monkeys)  by  the  name  of  bauza  ;  the  monkey  name  we  are 
sorry  to  say  is  not  mentioned.  This  liquor,  he  informs  us, 
however,  is  made  by  fermenting  barley  and  other  farinaceous . 
grains  with  water,  but  without  malting  the  grain ;  and  that 
the  monkeys  are  so  fond  of  it,  that  it  is  sometimes  used  to 
catch  them ;  from  which,  it  would  seem,  that  they  have 
not  yet  arrived  at  any  degree  of  perfection  in  manufacturing 
it  themselves.  This  is  perhaps  fortunate,  as  the  Chancel- 
lor  states,  that  they,  "  like  the  bipeds  they  are  apt  to  imitate, 
are  inclined.to  partake  of  the  pleasures  of  the  inebriating 
cup,  without  duly  considering  the  consequences.  To  effect 
his  object,  the  monkey-catcher  places  a  vessel  filled  with 
bouza  at  the  foot  of  the  tree  on  which  the  animals  are 
gamboling,  and  then  watches  at  a  distance  until  they  come 
down  to  regale  themselves  to  intoxication.  And  we,  who 
have  seen  the  effects  of  similar  proceedings  elsewhere,  can 
readily  imagine  what  is  the  inevitable  result  of  this  stratap 
gem  to  the  bouzp  monkeys." 

After  about  thirteen  pages  upon  this  and  simUar  histories, 
which  will  be  found  a  perfect  encyclopedia  upon  the  sub* 
ject  of  strong  liquors,  he  comes  to  this  conclusion. 
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'  <<  The  term  Hr&ng  wuUrSj  as  used  in  CromwelPs  statute, 
and  in  the  statute  26  Oeo.  2,  ch.  31,  was  entirely  different 
in  its  meaning  from  the  term  strong  drinkj  as  used  in 
King  James's  translation  of  the  Bible,  and  from  the  term 
strong  liquor  as  used  in  the  colonial  act  of  1713,  and  other 
subsequent  statutes,  to  denote  any  intoxicating  beveragCi 
produced  either  by  fermentation  or  distillation.  1  have, 
therefore,  no  doubt  that  the  revised  statutes  prohibited  the 
selling  by  retail  of  ale  and  porter  and  every  other  kind  of 
beer  which  was  subject  to  the  excise  duty  under  the  sta* 
tntes  in  England,  and  under  the  colonial  act  of  1713. 
And  if  the  plaintiff  in  error  admitted  that  he  had  been  guil- 
ty of  such  an  c^ence,  the  judgment  of  the  justice  was  right 
and  properly  afiGLrmed  by  the  Supreme  Court." 

(As  if  our  legislature  before  passing  the  act  in  question 
in  the  revised  statutes,  had  studied  all  those  histories  and 
statutes  referred  to  by  the  learned  Chancellor,  and  legislated 
with  a  sole  reference  to  all  that  heap  of  learning,  instead  of 
usiDg  the  words  in  its  popular  sense,  as  they  most  unques* 
tionably  did,  and  in  reference  to  which  penal  statutes  are, 
above  all,  to  be  construed  when  it  gives  them  a  stricter 
construction  !  Whether  the  popular  sense  would  enlarge 
or  restrict  their  meaning  in  the  present  case,  we  have  no 
opinion  to  offer.) 

Upon  that  question  the  Chancellor  holds  that  the  admis- 
sion of  the  defendant  before  the  justice,  that  he  had  sold 
<'  ale,  or  strong  beer,  or  fermented  beer,  without  a  license,'^ 
was  only  an  admission  that  he  had  sold  some  one  of  the 
three.  Upon  this  part  of  the  case,  he  says.  ^  But  the 
term  fermented  beer  in  the  connection  in  which  it  was 
used,  might  well  have  been  understood  by  Nevin  as  in- 
tended to  cover  a  charge  of  selling  some  of  the  various 
kinds  of  beer  which  have  long  'been  in  use  in  this  coun- 
try under  the  different  names  of  spruce  beer,  spring 
beer,  ginger  beer,  molasses  beer,  &c.  Each  of  these  may 
very  properly  be  termed  fermented  beer,  as  fermentation  to 
a  certain  extent  is  necessary  to  fit  them  for  use."    On  this 
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ground  alone  the  Chancellor  deeiared  he  should  TOte*for  a 
reFersal. 

Barlowi  Spencer  and  Wiight,  senatoorsy  dehvered  written 
opinions  for  reversal,  in  which  they  maintained  that  the 
question  whether  ale  or  strong  beer  were  within  the  pro- 
hibitions of  the  excise  laws  did  not  arise  in  the  case ;  it  not 
bemg  shown,  as  they  construed  the  return,  that  the  defeoh 
dant  had  sold' such  liquors  by  retail. 

The  judgment  must  therefore  be  considered  as  reversed 
on  that  ground  only,  and  the  Chancellor's  dictum  of  diirteen 
pages  on  theotherpoint  is  clearlyofrt/er,andof  no  authority  as 
a  judicial  decision. 


Areson  v.  Areson,  3  Denio,  468 — 472. 

In  8.  Ct.  5  Hai,  410. 

a 

Error  finnn  the  Supreme  Court  The  plaintiff  claimed 
title  as  one  of  the  heirs  at  law  of  Benjamin  Areson,  deceased, 
who  died  seized,  in  1841,  having  shortly  before  his  death 
made  his  will,  containing  the  following  clause ;  '<  Second,  I 
give  and  bequeath  unto  my  beloved  wife  Mary,  all  my  real 
estate,  one  clock,  and  the  interest  of  $500  during  her  Hfe- 
time." 

The  remainder  of  the  will  contained  sundry  dispositions 
of  personal  estate,  but  no  further  notice  of  the  testator's 
lands.  The  widow  died  in  1842,  and  unless  she  took  a  fee 
under  the  will  the  plaintiff  was  entitled  to  recover.  The 
Supreme  Court,  Bronson,  J.,  delivering  the  opinion,  heldj 
that  the  words  '<  during  her  lifetime,"  were  to  be  applied  only  to 
the  last  preceding  antecedent:  viz.  '<the  interest  of  the 
$500/'  and  that  therefore  the  widow  took  a  fee  in  the  lands, 
and  the  court  gave  judgment  of  nonsuit. 

Bronson,  J.,  says,  5  Hill,  412,  ^'  But  still  this  is  a  question 
where  no  great  light  can  be  obtained  from  the  books.  The 
testator  intended  that  the  wife  should  have  the  '  interest  of 
$600  or,  what  is  the  same  thing,  $35  a  year,  as  long  as 
she  lived ;  and  the  words  'during  her  lifetime'  were  used  to 
express  that  intention,  and  not  to  limit  or  qualify  the  devise 
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of  real  estate.  This  construction  derives  some  aid  fh>m  the 
fact  that  the  real  estate  is  no  where  else  mentioned  in  the 
will.  All  the  other  clauses  are  confined,  in  terms,  to  the 
personal  property. 

'^It  is  not  without  considerable  hesitation  that  I  have 
arrived  at  this  conclusion ;  and  it  would  not  perhaps  be  too 
much  to  say,  that  this  is  one  of  the  questions  which  some- 
times arise  upon  wills,  where  the  matter  might  about  as 
well  be  decided  one  way  as  the  other." 

Upon  writ  of  error  to  this  court.  Barlow  Senator,  Hard 
Senator,  Johnson  Senator,  Spencer  Senator,  and  Wright  Se- 
nator, delivered  opinions  for  reversal ;  holding  that  the  wife 
took  a  life  estate  only  in  the  premises ;  that  the  words,  •<  dur- 
ing her  lifetime,"  referred  as  well  to  the  two  antecedents,  ''all 
my  real  estate,"  and  ''  one  clock,"  as  to  the  interest  of  the 
$500. 

Senators  Porter  and  Yan  Schoonhoven  maintained  the 
conclusion  adopted  by  Judge  Bronson. 

The  judgment  of  the  Supreme  Court  was  reversed  by  a 
vote  of  11  to  10. 


An  appendix  to  3d  Denio,  p.  689,  contains  notes  of  cases 
decided  in  the  Court  of  Appeals,  at  the  terms  held  in  No- 
vember, 1847,  and  January,  1848,  among  which  are  the 
following  cases  of  reversal. 

1.  Corning  and  Horner  v.  M'Cullough.  In  S.  Ct.  1 
Denio  414  And  Freeland  v.  M'Cullough,  in  which 
the  same  point  was  decided  ;  viz  : 

"  A  suit  to  enforce  the  liability  of  a  stockholder  for  the 
debt  of  a  corporation,  under  a  provision  of  its  charter,  is  not 
barred  by  the  three  years  limitation  provided  for  actions 
upon  statutes,  "  the  benefit  and  suit  whereof  are  limited  to 
the  party  aggrieved,"  (2  R.  S.  298,  §  31,)  but  may  be  brought 
at  any  time  within  six  years  after  the  cause  of  action  ac- 
crued." 
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2.  Jenks  v.  Smith,  3  Denio,  692.    In  S.  Ct.  1  id.  580. 

The  Court  of  Appeals  held  in  this  case  as  follows : 
*^  Where  a  cause  in  a  justice's  court  was  tried  in  the  town 
of  D.  and  the  defendants  justified  under  a  chattel  mortgage, 
executed  by  R.,  whose  residence  was  not  shown,  but  which 
had  been  filed  in  the  clerk's  office  of  the  town  of  D.,  the 
plaintiff  claiming  the  property  under  a  sale  on  execution  by 
a  constable  of  the  town  of  D.,  and  no  objection  having  been 
made  on  the  trial  that  the  mortgage  was  not  filed  in  the 
proper  town ;  held,  that  the  court  of  review  should  intend 
that  it  was  assumed,  on  the  trial  before  the  justice,  that  the 
mortgagor  resided  in  D.,  and  that  therefore  the  mortgage 
was  filed  in  the  proper  office." 


3.  Spear  v.  Wardell,  3  Denio,  607.    In  Oh.  1  Barbour  R. 

290. 

The  complainants,  Spear  and  another,  being  judgment 
creditors  of  the  defendants,  sued  out  a  warrant  on  the  6th 
of  November,  1846,  under  the  "  act  to  abolish  imprisonment, 
&c."  The  defendants  after  their  arrest  upon  the  warrant, 
but  before  any  adjudication,  made  a  general  assignment  of 
their  property  to  a  trustee  for  the  benefit  of  all  their  credi- 
tors ;  the  proceeds  to  be  distributed  rateably  among  them. 
The  judge  before  whom  they  were  brought,  on  the  28th,  or- 
dered them  to  be  committed,  when  they  presented  an  inven- 
tory of  their  estate,  and  an  account  of  their  creditors,  and 
prayed  that  their  property  might  be  assigned,  and  they  dis- 
charged according  to  the  act.  The  judge  ordered  accord- 
ingly, and  granted  a  discharge.  The  complainants  there- 
upon, and  without  issuing  execution  on  their  judgment, 
filed  a  bill  against  their  debtors  and  the  assignee  to  reach 
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the  property,  and  to  have  it  applied  in  payment  of  their 
debt.  An  injunction  having  been  issued  against  the  as- 
signee,  he  applied  on  motion  to  have  it  dissolved. 

The  Chancellor  being  of  opinion  that  the  complainants 
had  not  secured  a  right  to  a  priority  of  payment,  and  that 
the  assignment  made  pursuant  to  the  application  of  the 
debtors,  after  the  adjudication  upon  the  warrant,  to  the  as- ' 
signee  appointed  by  the  judge,  vested  the  property  which 
passed  by  that  assignment  in  him  as  a  trustee  for  all  the 
creditors  of  the  assignors,  rateably,  and  not  for  the  benefit  of 
the  complainants  exclusively,  nor  even  for  that  portion  of 
his  creditors  who  were  in  a  situation  to  sue  out  warrants 
against  him,  made  an  order  dissolving  the  injunction,  and 
denied  the  motion  for  a  receiver. 

The  cause  having  been  argued  in  the  Court  of  Appeals, 
that  court  held  that  by  the  true  construction  of  the  pro- 
visions of  the  act  under  consideration,  the  complainants,  in 
consequence  of  their  proceedings,  had  acquired  a  right  to 
priority  of  payment  out  of  the  assets  of  the  debtors,  and 
that  the  voluntary  assignment  made  before  the  adjudication 
to  commit^  was  a  fraud  upon  that  statute,  and  reversed  the  or- 
der of  the  Chancellor  which  had  been  appealed  from. 

Gracie  v.  Freeland,  3  Denio,  609. 

In  this  case,  upon  an  appeal  from  an  interlocutory  order 
in  equity,  made  at  a  special  term  of  the  New  Supreme 
Court,  coming  on  to  be  heard,  it  was  objected  that  an  ap- 
peal would  not  lie  directly  from  sucff  an  order  to  the  Court 
of  Appeals ;  but  that  the  party  must  apply  for  a  rehearing 
at  a  general  term,  pursuant  to  the  12th  section  of  the  judi- 
ciary act  of  1847. 

The  Court  of  Appeals,  after  time  taken  for  consideration, 
held  that  no  appeal  could  be  taken  to  this  court  from  an 
order  or  decree  in  equity,  made  at  a  special  term  of  the 
Supreme  Court,  and  thereupon  the  appeal  was  dismissed.  > 
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V.  Capron,  17  J.  R.  44 ;  Roosevelt  v.  Kellogg,  20  J.  R. 
208,  93 

Effect  of  Discharge  of  Debtor  from  his  Debts,  under  State  In- 
solvent Laws. 

Bradshaw  v.  Rogers,  20  J.  R.  735.     In  S.  Ct.  id.  103,  101 

Powers  of  Canal  Commissioners  to  take  private  Property. 

North  River  Steamboat  Company  v.  Livingston,  3  Cow.  183. 
Reported.  Hopkins  R.  150  to  198,  104 

Livingston  v.  Van  Ingen,  9  J.  R.  507,  406 

Ogden  V.  Gbbons,  4  J.  C.  R.  150,  107 

The  North  River  Steamboat  Company  v.  John  R.  Livingston, 
Hopkins,  149,  150,  119 

Grant  of  Steamboat  Monopoly  in  Waters  of  New  York. 
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CONSTITUTIONAL  LAW. 

Packard  r.  Davis^  6  Wend.  397  to  334.  Dohhm  t.  Packard^  10 
Wend.  50  to  74.  In  S.  Cu  of  U.  S.  6  Peters,  41  to  50, 7 
Peten,  d76  to  986,  •  114 

CONSUL,  FOREIGN. 

Bloodgood  ▼.  Mohawk  and  Hudson  Railroad  Company^  18 
Wend.  1.    In  S.  Ct.  14  Wend.  548, 
Right  of  Railroftd  Company  to  tike  priTate  Property. 

Clark  T.  The  PwpU,  96  Wend.  599,  613,  1 19 

Q|io  Warranto ;  Appointment  of  Jneticea  of  Peace  in  Citiea. 

Purdy  T.  The  Peo^,  4  HUI,  384  to  419.  In  S.  Ct.  9  HiU,  31 
to  44,  190 

Quo  Warranto ;  Charter  of  the  City  of  New  York. 
COVENANT  TO  STAND  SEISED. 

Jackson  es  dam*  Housman  t.  Sebring^  16  J.  R.  515,  191 

Covenant  to  atand  aeised  in  Deed  of  Bargain  and  Sale,  without 
peeuniary  Consideration. 

DAMAGES. 

GUason  t.  Pinney^  5  Wend.  393.     In  S.  Ct.  5  Cow.  159,  193 

Rule  of  Damages  oo  Note  payable  in  Salt ;  Writ  of  Error ; 
Restitution. 
DEED. 

Jackson  ex  dem,  Ertoin  ▼.  Moore,  4  Wend.  58.  In  S.  Ct.  6 
Cow.  706,  194 

Construction  of  Grant ;  Boundaries  and  Description  ;  Evidence. 

Van  Wyck  t.  Wright  and  Johnson,  18  Wend.  157.  Opinion 
of  Supreme  Coui;^  by  Nelson,  J.,  18  Wend.  169-4,  126 

Boundaries  in  Deed  and  Map ;  SnrTcy  under  authority  of  Sur- 
veyor General ;  Practical  Locations  and  Land  Marks. 

Child  Y.  Starr,  4  Hill,  369-383.    In  S.  Ct.  90  Wend.  149,        130 

Boundaries  in  Deed ;  Riparian  Owner  of  Lands. 

Constantino  r.  Van  Winkle,  6  HiU,  177.  In  S.  Ct.  1  Hill, 
940,  131 

Deed  by  Husband  and  Wife  of  Wife^s  Estate ;  Acknowledg- 
ment of  Wife. 
DEVISE. 

Barheydt  t.  Barheydt,  90  Wend.  576,  133 

Devise,  when  in  Fee,  or  for  Life. 

Cutter  ▼.  Doughty,  93  Wend.  513.     In  S.  Ct.  7  Wend.  .'^05,     134 

Constmction  of  Devise. 

leaker  t.  Van  Alstyne,  18  Wend.  900.  In  S.  Ct.  13  Wend. 
589,  134 

Devise  of  Real  Estate  where  Legacy  is  Charged  upon. 

Moore  t.  Lyon,  95  Wend.  1 19,  136 

DcTise;  Estate. 
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DEVISE.— Conftfitffi. 

Kip  ▼.  Van  Cortlandt,  in  C.  E.  7  HiH,  346.    In  6.  Ct.  1  Hill, 
550,  137 

When  DaTiBe  Revoked  by  Codicil. 
DISCOVERY. 

Archibald  McIrUyre  ▼.  George  W,  Memdus  and  Jame»  Brounh 
On  Appeal,  16  J.  R.  509-^09.    In  Ch.  8  J.  C.  R.  45,  138 

Discovery  to  aid  Defence  in  Snit  at  Law ;  What  Neoeasary  to 
state  in  Bill ;  Demurrer  to  Discovery. 
DIVORCE. 

Johnson  V.  Johnson,  14  Wend.  637.    In  Ch.  4  Paige,  469,         141 

Condonation ;  Evidence. 
DOWER— ALIEN  WIDOW. 

Priest  V.  Cummings,  90  Wend.  338.     In  S.  Ct.  16  id.  619.       145 

Alien  Widow's  Right  to  Dower. 

EQUITABLE  ASSIGNMENT. 

Hosack  and  Blunt  v.  Rogers ,  4*^.,  18  Wend.  415,  146 

Equitable  Assignment ;  Executor's  right  to  Retain. 
ESCAPE. 

Jansen  v.  Hilton,  10  J.  R.  549,  148 

Voluntary  Return  of  Prisoner  to  Jail  Limits. 

MandeU  v.  Barry,  10  J.  R.  563.     In  S.  Ct.  9  J.  R.  934,  148 

Recapture  or  Voluntary  Return ;  Sureties. 

Richmond  v.  Tallmadge,  16  J.  R.  309.    In  S.  Ct.  10  J.  R.  85,  149 

Voluntary  Return ;  Special  Verdict. 
EVIDENCE. 

Livingston  v.  Rogers,  1  C.  C.  E.  xxviii.    9  J.  C.  488,  149 

Parol  Evidence  of  Lost  Instrument. 

Sleight  y.  Rhinelander,  In  S.  Ch.  1  J.  R.  199.  In  Ct.  of  E. 
9  J.  R.  534^  150 

What  may  be  Proved  by  Parol ;  Sea  Letter. 

Jackson  V.  Van  Alen,  8  J.  R.  495.     In  S.  Ct.  5  J.  R.  440,        150 

Evidence  as  to  Construction  of  Patent. 

Manhattan  v.  Osgood,  3  Cow.  619.     In  S.  Ct.  15  J.  R.  169,     151 

Evidence;  Fraudulent  Conveyance;  Judgment  against  Exe- 
cutors. 

Wood  V.  Jackson  ex  dem.  Genet,  8  Wend.  9-47.  In  S.  Ct.  3 
Wend.  97.  See  Opinion  of  Savage,  Ch.  J.  8  Wend.  13,  et 
seq.  151 

Ejectment ;  Estoppel ;  Reversal  of  Judgment. 

KinU^aU  and  Rovoe  v.  Brown  and  Davis,  95  Wend.  950.  In  S. 
Ct.  19  Wend.  437,  155 

Evidence  of  hand-writing  of  Subscribing  Witness. 

MiUer  v.  Manice,  6  Hill,  114,  157 

Estoppel ;  Record  of  Former  Suit. 
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EVIDENCE.— Con/tnueif. 

Rockfeller  ▼.  Donelly,  8  Cow.  737.    lo  S.  Ct.  4  Cow.  363,        169 

Evidence  against  Sureties  in  Bastardy  Bond  ;  Damages. 

Duffy  T.  The  People,  6  Hill,  76.     In  S.  Ct.  1  HiU,  335,  160 

Evidence  against  Sureties;  Record  of  Conviction  of  Hus- 
band for  Abandoning  Wife. 

Forrest  v.  Kissam,  7  Hill.     Reported  36  Wend.  661,  161 

Evidence  of  Deceased  Witness. 

Bailey  y.  Wakeman,  3  Denio,  330.    In  S.  Ct.  3  Hill,  379,         161 

Evidence  of  Deceased  Partner's  Letter  to  his  Firm. 
EVICTION. 

Tymason  ▼.  Bates,  14  Wend.  671.     In  S.  Ct.  13  id.  303,  163 

Covenant  of  Seisin. 
EXECUTORS  AND  ADMINISTRATORS. 

Murray  v.  Blatckford,  1  Wend.  683,  164 

Executors  and  Administrators;  Release  on  Compromise  by 
Two,  without  Assent  of  Third  Executor. 

Bogart  Y.  Hertell,  4  Hill,  493.     In  Cb.  9  Paige,  63,  and  3  Edw.    . 
Ch.  R.  30,  165 

Executor's  Sale  of  Bond  and  Mortgage  and  Misapplication  of 
Proceeds. 

FOREIGN  ASSIGNEE  OF  BANKRUPT. 

Abraham  v.  Piestoro,  3  Wend.  638, 673.    In  Ch.  4  Paige,  336,  166 
Title  of  Foreign  Assignee  of  Bankrupt. 
FRANCHISE. 

Thompson  v.  People,  33  Wend.  637.    In  S.  Ct  31  Wend.  336,  168 
Franchise  in  Toll  of  Bridge ;  Qao  Warranto ;  Pleading ;  Ver- 
dict. 
FRAUDULENT  CONVEYANCE. 

Phanix  v.  Dey  and  Taylor,  6  J.  R.  413-430,  171 

Fraudulent  Preference  by  Insolvent  Debtor  in  alleged  Contem- 
plation of  Bankruptcy. 
Anderson  v.  Roberts,  18  J.  R.  616.     In  Ch.  3  J.  C.  R.  371,      174 
Fraudulent  Conveyance  to  Purchaser  without  Notice. 
Seward  v.   Van  Wyck,  8  Cow.  406-460.     In  S.  Ct.  6  Cow. 

70-73,  176 

Fraudulent  Conveyance ;  Defective  Verdict  in  relation  to. 
Waterbury  v.  SlurtevaiU,  18  Wend.  363,  177 

Fraudulent  Conveyance  by  a  Son  to  his  Father. 
FRAUDULENT  POSSESSION  OF  CHATTELS. 

Smith  V.  Hoe  <^  Acker,  33  Wend.  663,  178 

Fraudulent  Mortgage  of  Chattels  for  want  of  Possession. 
Cole  4*  Thurman  y.  White,  36  Wend.  611,  640.    In  S.  Ct.  34 
Wend.  131,  179 

'     Mortgage  of  Goods  and  Chattels,  and  want  of  Possession. 
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FftAUDULENT  POSSESSION  OF  CHATTELS.— Con^fnuei/. 

Hanfqrd  y.  Artcher,  4  HiJl,  37.    la  8.  Ct.  I  Hill,  347,  119 

Fraodalent  Possession  after  Assignmeat ;  Repkvin. 
FRAUDULENT  REPRESENTATION. 

Additigian  v.  JM§th  11  Weod.  374.    In  S.  Cu  7  id.  0,  18SI 

Frauddent  Reprosentatioo  ;  Amending  Declaration  after  Ver- 
dict. 
FRAUDULENT  TRUST. 

Murray  ▼.  Riggs,  15  J.  R.  571  to  593.    In  Cb.  2  J.  C.  565,      183 
Fnndulent  Trost  and  Power  of  RcTOcation ;  Fraodalent  Re- 
serration. 
Mackie  v.  Caimes,  Sedgwick^  and  Lord^  5  Cow.  547.    In  Ch. 

1  HopkiDs'  R.  373«  190 

Fraadulent  Trost,  and  ReserTation  for  Benefit  of  Assignor, 

GRANT. 

Wetmore  ▼.  White  and  White,  Jr.j  9  C.  C.  £.  87  to  110.  Chan* 

cellor's  opinion,  id.  91,  197 

Grant  of  Interest  in  Mills  and  Water-Coarse,  as  incident ;  Spe- 
cific Performance. 

HABEAS  CORPUS. 

John  V.  N.  Yates  v.  The  People  of  the  State  of  New  Yorky 
In  Ct.  of  E.  6  J.  R.  337  to  583.    In  S.  Ct.  4  id.  317  to  354,  803 

Commitment  by  Coart  of  Cbancery,  for  an  offence  against  tbe 
Ststnte,  &c.,  and  a  Contempt ;  Discharge  on  Habeas  Coc- 
pas  by  Judge  of  Supreme  Coort  in  Vacation ;  Re-coomiit- 
ment  by  Court  of  Chancery ;  Habeas  Corpus  to  Supreme 
Court ;  Writ  of  Error  to  Court  of  Errors ;  Supersedeas  by 
Court  of  Chancery  of  Writ  of  Error,  quia  improvide  emana" 
vit;  Writ  of  Error  to  Judgment  of  Supreme  Coart  on  Ha^ 
beas  Corpus. 

John  V,  N.  Yates  ▼.  Lansings  in  Ct.  of  E.  0  J.  R.  394  to  443. 
In  S.  Ct.  5  J.  R.  383  to  399,  908 

Action  against  Judicial  Officer  for  re-committing  Prisoner  dis- 
charged on  Habeas  Corpus,  to  recoTer  Penalty  under  Stat- 
ute ;  Liability  of  Judge  for  Judicial  Act ;  Power  of  Coart  of 
Chancery  to  punish  Contempt,  &c.,  and  to  re-commit  Prie- 
oner. 
HUSBAND  AND  WIFE. 

Jaques  y.  The  Trustees  of  the  Methodist  Episcopal  Church, 
On  Appeal,  17  J.  R.  548  to  598.  In  Ch.  1  J.  C.  R.  450, 3  id. 
543  ;  3  id.  77.  317 

Marriage  Settlement;  Delivezy  of  Deed  containing  it  to 
Trustees ;  Accountability  of  Hosband  for  the  Separate  Es- 
tate of  the  Wife,  received  by  him  during  Covertare ;  Expense 
of  Maintaioingthe  wife  mid  faijnily  doziqg  Co?ertare ;  Agree- 
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HUSBAND  AND  WIFE.- 
(         ment  ^t  Wife  thtx  it  ahali  be  boma  <wt  of  liar  aepftiata  pmp- 
ertj. 
Gardner  v.  Gardner,  3S  Wend.  626.    In  Ch.  7  Paige*  119,       994 
Gift  by  Hnaband  to  Wife ;  Wifa'a  aeparatt  Eatata,  and  her  Li- 
ability aa  Exaeotris  for  Adtaaeea  made  by  Haabaad  oa  ae- 
oount  of  aach  Estate. 

INCORPORATED  JOINT  STOCK  COMPANY. 

Jenkins  ▼.  The   Union  Turnpike  Company^  1  C.  C.  £.  85.     1 
C.  N.  Y.  R.  381,  995 

Liability  of  Subscriber  upon  subscription  to  Stock  of  Turapika 
Compaoy  ;  Amending  Postea,  after  general  Verdict. 
INDIAN  GRANT. 

Jackson  ex  dem.  Smith  ▼.  Goodett,    In  C.  E.  90  Johns.  188. 
In  S.  Ct.  15  id.  693.  931 

Indian^s  Grant  and  Citizenship. 
INDICTMENT. 

Lambert  t.  The  People^  9  Cow.  578.    In  S.  Cf.  7  Cow.  166,     939 

Indictment;  Conspiracy. 

The  People  v.  Haynes,  14  Wend.  546.    In  S.  Ct.  U  id.  557,    933 

Indictment  for  obtaining  Goods  under  false  Pretences. 

The  People  t.  White,  94  Wend.  590.    In  S.  Ct.  99  Wend. 
167,  937 

Indictment  for  Murder. 
INFANT. 

WUier  ▼.  Grace,  10  J.  R.  463.    In  S.  Ct.  10  J.  R.  68,  938 

Infant ;  Militia  Substitute. 

Stafford  ▼.  Roof,  9  Cow.  696.     In  S.  Ct.  7  Cow.  179,  939 

Sale  of  Chattels  by  Infant. 

Mercein  y.  The  People  ex  rel,  John  A.  Barry,  95  Wend.  641,    940 

Habeas  Corpus ;  Custody  of  Infant  Daughter ;  Res  Judicata. 

INSURANCE,  MARITIME. 

Vos  and  Graves  t.   The  United  Insurance  Company,  1  C.  C. 

E.  p.  ?ii.  943 

Breach  of  Warranty  of  Neutrality ;   Sailing  for  Blockaded 

Port. 
Ph.    Urbin  Duguet  r.  Rkinelander,  1  C.  C.  E.  zxv.    9  J.  C. 

476,  943 

Neutrality  of  Belligerent,  naturaliied  in  neutral  Country. 
Johnston  and  Weir  t.  Ludlow,  9  J.  C.  481,  S.  C.   1  C.  C.  E. 

xxix.    Not  reported  in  S.  Ct.,  944 

Contraband  of  War ;  Illicit  Trade. 

Church  T.  Bgdient,  I  C.  C.  £.  91,  946 

HalleU  T.  Peyton,  id.  98,  946 

Capture,  Restorationi  and  Abandonment. 
amiik  y.  Wmiwns,  9  C.  C.  E.  110.    In  S.  Ct  9  G.  R.  I»,      S46 
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INSURANCE,  MARITIME.* 

latarabto  iotanst  in  Vvsnl   bottonuMd  ibr  aM»ra  thta  k6» 

Value. 
VamUnheuoel  v.  The  UniUd  Iiuuraiue  Cwmpanf^  8  C.  C.  E. 

917.    9J.  C.  197,  641,  947 

Effect  of  Seotence  of  a  foreign  Ceert  of  Aiminkj  u  fit i- 

dence. 
The  New  York  FiremerCs  Insurance  Company  t«  Waldm  and 

Waiden,  19  J.  R.  613.    In  S.  Ct.  19  id.  198,  961 

Sftiratry  of  Master,  and  Diackwore  of  Cireuflutanoea  9  Mauri* 

ality  oA  to  the  Risks  taken. 
Dow  ▼.  }yhetten^  8  Wend.  169  to  174,  966 

Insurance  ;  Constmction  of  Policy ;  Usage* 
Smith  V.  Bellj  9  C.  C.  E.  169.  Overraling  Dupuy  t.  The  Utd- 

ted  Insurance  Company 9  3  J.  C.  189,  i6t 

Abandonment ;  Total  teohnical  Loss ;  Deduction  of  One-Third 
New  for  Old,  where  Vessel,  after  being  stranded  and  Dam^ 
aged  to  more  than  half  her  Value,  was  got  off  and  sold. 
The  American  Insurance  Company  r.  Ogden  and  Maemnij  90 

Wend.  987  to  399,    In  S.  Ct.  16  id.  636,  963 

Seaworthiness ;  Abandonment  for  total  lechnieal  Loss ;  Dedoe- 
tion  of  One-Third  New  for  Old. 
INSURANCE,  FIRE. 

Perkins  r.  The  Washington  Insurance  Company,  4  Cow.  646.  999 
Fire  Insurance  ;  Commencement  of  Risk. 
Robert  T.  Traders  Insurance  Co.    In  Ct.  of  Errors,  17  Wend. 
631.    In  S.  Ct.,  0  id.  474.    (See  8.  C.  in  6.  Ct.,  9  Wend. 
404,  as  to  other  points.)  993 

Assignment  of  Policy  of  Insuranoe  to  Mortgagee ;  Subrogation 
of  Mortgagor  to  rights  of  Mortgagee  under  a  Judgment  on 
the  Policy,  where  Mortgage  has  been  paid  by  Foreclosure, 
fte.,  the  assured  hsTing  violated  a  condition  of  the  Policy. 
•    Alston  ▼.  The  Mechanics  Mutual  Insurance  Co.  of  Drey,  4 

HUl,  399.    In  S.  Ct.,  1  Hill,  610,  996 

Representation ;  Verbal  promise  of  future  conduot  of  the  In- 
sured. 
INTEREST. 

Fanning  ▼.  Consequa,    On  appeal,  17  J.  R.  611,  694 ;  3  J.  C 

R.  687,  614,  996 

Rate  of  Interest  on  Sales  made  in  Foreign  Countries,  and  Con- 
signments made  to  Factors  in  New  York ;  Lex  Loci  Con- 
tractus ;  How  far  Factor  or  Agent  of  Consignee  is  Respoa* 
sible  for  acts  of  his  own  Oovemment,  e.  g.  an  embargt). 

JUDGMENT  CREDITOR. 

Huntingtan  t.  Forkson,  6  Hill,  140.  In  S.  Ct.,  7  Wend.  463, 
ander  the  title  of  The  People,  ex.  rel.  Rosekranx,  t.  HeskinSf 
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JUDGMENT  creditor;— CMHtmieii. 

Sheriff  of  tUmwdtm-^  onftppliefttioo  hf  jodgnMnt  endilor  for  a 
maodaauia  to  Sheriff  to  delirer  a  deed, 

Jodgment  Gredilor'a  right  of  redemptioD  of  lands  told  under  eze« 
cation ;  Whether  *'  a  Rent  Charge  with  Clanae  of  DiBtress** 
may  be  eoM  on  Ezeention  ? 
JUSTICE'S  JUDGMENT. 

Naytt  ▼.  Hwnlt,  18  Wend.  141, 

Rerenal  of  Joatioe'a  Judgment  by  Common  Pleas  on  Certio- 
rari ;  Of  Judgment  of  Common  Pleas  and  Supreme  Coart  bj 
Court  of  Errors ;  Jurisdiction  of  Supreme  Court,  in  such 
ease,  on  Question  of  Fact  before  Justice ;  Defendant  dis^ 
charged,  called  as  witness. 

lANDLORD  AND  TENANT. 

Jhfoti  ▼.  PendUtanf  8  Cow.  737.    In  S.  Ct.,  4  id.  681,  306 

Landlord  and  Tenant ;  Eriction ;  Nuisance ;  Rent. 

BetuM  T.  Bottes^  8  Wend.  176,  307 

Landlord  and  Tenant ;  Collusive  Surrender. 

Stone  T.  Matthews,  7  Hill,  428.    In  S.  CL,  1  Hill,  666,  307 

Landlord  and  Tenant ;  Right  of  Distress  on  Property  of  Boar- 
der in  Boarding  house. 
LEASE. 

Adorns  T.  ifttfl,  S  Denio,  306.    In  S.  Ct.,  1  Hill,  601,  308 

Lease ;  Assignee. 

CarUedger.  West,  9  Demo,  377,  379.    In  S.  Ct.,  6  Hill,  488,  300 

Landlord  and  Tenant ;  Assignee  of  Lease. 

Jhtffield  T.  Whitlock,  26  Wend.  66,  62.  Reported  1  Hoffman's 
Ch.  R.  110.    Not  reported  in  Paige,  300 

Corenant  for  appraisement  of  Buildings,  and  Renewal  of  Lease. 
LEGACY. 

Paterson  t.  EUis,  1 1  Wend.  260.  Opinion  of  Chancellor,  id. 
266,  311 

I .      Legacy,  Vested  or  Contingent. 
LIBEL. 

Thorn  t.  Blanehard,  6  J.  R.  508,  313 

Libel ;  PriTileged  Communication. 

Spencer  t.  Southwick,  11  J.  R.  673.  In  S.  Ct.,  tf  J.  R.  314, 
and  10  J.  R.  250,  314 

Libel ;  Pleading  in  case  of  libel  upon  public  officer. 

Xyckman  t.  Delaoan,  26  Wend.  186.   In  S.  Ct.,  17  Wend.  40,  316 

libel ;  Pleading. 

DoUoway  t.  Turnll,  26  Wend.  383,  403.  In  S.  Ct.,  17  Wend. 
426,  316 

What  are  questions  for  Jury,  in  trial  for  libel. 
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LlBEh.'^Contimed. 

Stone  T.  CoopeTf  2  Benio,  993,  306.     Not  reported  below. 
See  opinion  of  S.  Ct,  per  Cowen,  J.,  9  Denio,  995,  319 

Libel  and  Pleading. 
UEN. 

Bryce  and  Rennie  r.  Brooks,  96  Wend.  367  to  389   In  S.  Ct.» 
91  Wend.  14,  390 

lien  of  Factor  of  Pnrobasing  Agent,  wbo  had  adraaced  Por- 
chaee  Money. 

McFarkmd  r.  WheHor,  96  Wend.  467.    la  S.  Ct.,  10  Wend. 
318,  391 

Waiver  of  Lien. 
LIS  PENDENS. 

Parks  V.  Jackson,  ex  dem.  Uardwiek,  1 1  Wend.  449,  393 

1.  lAs  Pendens,    9.  Parties  to  suit  in  Equity.    3.  Possession, 
if  CoastmctiTe  notice  to  Parchaser. 
LOAN  COMMISSIONERS. 

Sherwood  r.  Reade^  7  HiU,  431.    In  Ch.,  8  Paige,  633,  394 

Mortgage  to,  and  authority  of  Loan  Commissioners  to  sell  mort- 
gaged premises. 

MANDAMUS. 

The  Judges  of  the  Oneida  Common  Pleas  r.  The  People,  ex  reL 
Savage,  18  Wend.  79.    Not  reported  in  S.  Ct.,  but  the  opin- 
ion of  Nelson,  Ch.  J.,  given  18  Wend.  80-81,  395 
The  People,  ex  rel.  E,  G.  Oelricks  v.  The  Superior  Court  of 

the  city  of  New  York.    In  S.  Ct.,  5  Wend.  114,  128,  397 

The  People,  ex  reL  Robinson  t.  The  Superior  Court  of  the  city 

of  New  York,  339 

The  Judges  of  the  Oneida  Common  Pleas  y.  The  People,  ex  rel. 

Socage,  18  Wend.  79,  340 

The  People,  ex  reL  Doughty  r.  The  Judges  of  Dutchess  C.  P. 
decided  and  reported  in  the  Supreme  Court,  90  Wend.  658,    351 
MILITARY  BOUNTY  LANDS. 

Wendell  t.  Wadsworlh,  90  J.  R.  659  ;  5  J.  C.  R.  994,  368 

Constructive  notice  to  Purchaser  of  Military  Lands,  by  Deposit 
of  Deed ;  Chancery  ;  Agreement. 
MORTGAGE. 

Bergen  v.  Bennett,  1  C.  C.  E.  1,  370 

Redemption  of  Mortgaged  Premises ;  Power  of  sale  in  a  Mort- 
gage Deed. 
GraiU  V.  The  Bank  of  the  V.  S.,  1  C.  C.  E.  112,  371 

Niven  v.  Belknap,  2  J.  R.  573,  379 

Mortgagor  and  Mortgagee  ;  Fraudulent  Conveyance. 
Grant  v.  Duane,9  J.  R.  591,  373 

Mortgage ;  Right  of  Redemption  ;  Presumption  of  Payment  or 
other  arrangement,  in  Discharge  of  Incumbrance. 
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MORTGAGE.— Cimttimei. 

Dtmham  r.  Di^,  16  J.  R.  655.    In  Ch.  8  J.  C.  R.  188,  375 

Recording  Deed  givtn  as  Mortgagfe;  Priority  of  Mortgage; 

Notice  to  Parchaaer ;  Defeaaance. 
Beeckman  r.  Frosty  Ooddard  and  Kellogg,  18  J.  R.  644.    In 

Ch.  1  J.  C.  R.  988,  996,  304,  378 

Point  raised  in  Court  of  Errors  not  made  in  coilit  below ;  Bill 
to  redeem  Mortgage  by  Bona  Fide  Pnrehaser,  withoet  no- 
tice, and  for  Taluable  consideration,  no  groond  of  Relief  in 
Equity,  though  a  good  Defence ;  Mortgage  for  $3000,  regis* 
tered  by  mistake  of  Connty  Clerk,  for  $300 ;  Escrow. 
EverUon  w  Booth.    Appeal,  19  J.  R.  486,  389 

Mortgage ;  Debtor  and  Creditor.  ^ 

James  v.  Aforey,  9  Cow.  946.    In  Ch.  6  J.  C.  R.  417,  383 

Appeal ;  Mortgage ;  Merger  of  Equitable  in  Legal  Estate. 
Martin  t.  Vedder^  6  Cow.  671,  385 

Application  of  Payment  as  between  Mortgagor  and  Mortgagee. 
Webb  T.  Rice,  6  Hill,  919.    In  S.  Ct.  1  Hill,  606,  386 

Parol  ETidence  to  prore  Deed  a  Mortgage. 

Post  ▼.  Amote,  9  Denio,  344-369.    In  S.  Ct.  6  Hill,  65,  386 

Mortgage;  Tender;  Ejectment. 

PARTNERSHIP. 

Swift  T.  Dean,  6  J.  R.  599,  387 

Injunction ;  Misapplication  of  Partnership  Property,  assigned 
to  pay  partnership  Debt. 

Baker  r.  Stackpoole,  9  Cow.  490,  389 

Partner ;  Endence  ;  Payment. 

HaUiday  v.  McDougaU,  99  Wend.  964,  390 

Evidence  of  Partnership. 

Evans  r.  WelU,  99  Wend.  394.    In  S.  Ct.  90  Wend.  951,         390 

Partners ;  Sealed  Power  of  Attorney  by  One  for  Firm  ;  Re- 
lease ;  Accord  and  Satisfaction. 
PLEADING. 

Bayard  ▼.  Malcolm,  9  J.  R.  550.     In  S.  Ct.  1  J.  R.  453,  399 

When  Defect  in  pleading  is  aided  by  Verdict. 

Tillotson  y.  Cheeiham,  5  J.  R.  430.     In  S.  Ct.  9  J.  R.  63,        399 

Libel ;  Amendment  of  Record  ;  Practice  ;  Defective  Declara- 
tion when  aided  by  Verdict. 

Backus  T.  Richardson,  5  J.  R.  476,  393 

Slander ;  Defective  Count,  and  Damages  assessed  generally. 

Utica  Insurance  Company  v.  Scott,  8  Cow.  709.    In  S.  Ct.  19 
J.  R.  1,  394 

Chamberlin  v.  Gorham,  90  J.  R.  744.  .  In  S.  Ct.  reported  90 
J.  R.  144,  395 

Pleading  and  Notice  of  Set-oflf. 

Close  V.  Stewart,  4  Wend.  95.    In  S.  Ct.  1  Wend.  438,  396 
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PLEADING.— C<mftn«ei. 

Pleading  in  Joitice's  Court ;  Former  Reoorery. 
{       Garr  t.  G<mez,  9  Wend.  649-679.    In  S.  Ct.  6  Wend.  683,     397 

Error ;  Verdict  on  Defective  Counts ;  Coets  on  Reverea]. 

2>e  (jroot  ▼.  Van  Duzer,  20  Wend.  390.    In  S.  Ct.  17  Wend. 
179,  398 

Restraining  Act ;  Foreign  Banking  Company. 

Lovett  V.  PeU,  22  Wend.  369.    In  S.  Ct.  19  id.  5i6»  399 

Misjoinder  of  Counts. 
POWER. 

Macomb  T.  Waldron  and  wife,  7  HiU,  335.    In  S.  Ct.  1  id.  1 U,  400 

Power  to  Sell ;  Contract  for  Sale  of  Lands  by  Executors. 
PUBLIC  RECEIVING  OFFICER. 

Tht  Supervisors  of  Albany  County  r.  Dorr  and  his  SureiieSi  7 
Hill,  583.    In  Supreme  Court  25  Wend.  440,  40l 

Public  Officer  ;  How  far  Liable  for  Money  Stolen  from  his  Of- 
fice, without  Imputation  of  Negligence  or  Default. 

RENT. 

Webber  4*  Cody  t.  Shearman,  2  Denio,  362.     In  S.  Court  6 

Hill,  20,  405 

Right  of  Distress  after  Elxpiration  of  Six  Months  from  the  end 
of  the  Term,  where  a  new  Lease  is  given. 
REPLEVIN. 

Bemus  v.  Beekman,  3  Wend.  667.    In  S.  Ct.  Beekman  ▼.  Be- 

mus,  7  Cow.  29,  406 

ReplcTin  ;  Amendment  of  Verdict ;  DefeetlTo  Verdict. 
Miller  ▼.  Adsit,  16  Wend.  335.     Opinion  of  Nelson,  J.  16 

Wend.  335,  407 

Repleyin;  Receiptor  of  Goods  to  Sheriff. 

SALE  AND  DELIVERY  OF  GOODS. 

Mact%er'*s  Administrators  v.  Friths  6  Wend.  103-158.  In  Chan* 
eery,  reported  1  Paige,  34,  under  the  title  of  Frith  v.  Law- 
rence,  adm*r  of  Mactier,  408 

Sale  and  Delivery  of  Goods ;  Stoppage  in  Transitu ;  Costs. 

Fumiss  V.  Howe,  8  Wend.  247,  267,  413 

Sale  and  Deliyery  of  Goods ;  Credit ;  Assignment;  Fraud. 
SET-OFF. 

Simson  v.  Hart,  14  J.  R.  63-78.    In  Ch.  1  J.  C.  R.  93-09,      414 

Set-off  of  Judgments ;  Jurisdiction  of  Chancery  ;  Res  Judi- 
cata. 

Driggs  T.  Rockwell,  11  Wend.  504,  417 

Set-off;  Pleading. 

Downer  y.  Egglesion,  15  Wend.  51.    Not  Reported  in  S.  Ct.    418 

Set-off. 
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SHERIFF. 

Lyon  4-  Brockway  t*  Richmond  4-  TaOmadge^  14  J.  R.  501. 
In  Chancery  3  J.  C.  R.  61,  419 

Sheriff;  Chancery  Jariediction ;  Pleading;  Practice. 
SHIPS  AND  FREIGHT. 

Mumford  t.  NicoU,  20  J.  R.  614.  In  Chancery  4  J.  Ch.  R. 
532,  431 

Joint  Owners  of  Ship ;  Lien  of,  as  between  each  other. 

P.  4-  G.  Larrilard  ▼.  Palmer,  16  J.  R.  348.  Paimer  r.  Loril" 
lard,  15  J.  R.  14,  435 

Ships  and  Freight ;  Blockade. 

Van  Boikelyn  t.  IngersoU,  5  Wend.  315.  In  S.  Ct.  7  Cow. 
670,  428 

Shipping ;  Freight ;  Master  and  Owner ;  Lien. 
STATUTE  OF  FRAUDS. 

Parkhurst  t.  Van  Cortland,  14  J.  R.  15.  In  Ch.  1  J.  Ch.  Rr 
273,  431 

Parol  Contract  for  Sale  of  Lands ;  Specific  Performance  where 
Improrements  were  made,  or  Compensation  for  Improre- 
ments ;  Parol  ETidence  to  supply  Defect  of  Written  Agree- 
ment. 

Davis  4*  Brooks  ▼.  Shields,  26  Wend.  341-366.  In  S.  Ct.  24 
Wend.  324,  43» 

Statute  of  Frauds ;  Sale  of  Goods  and  Chattels ;  Memorandum 
of  Contract. 
STATUTE  OF  LIMITATIONS. 

Miller  ▼.  Smith's  Executors,  16  Wend.  425.  In  S.  Ct.  14 
Wend.  190,  435 

Presumption  of  Payment  of  Judgment  after  Twenty  Years. 
STREETS  AND  HIGHWAYS. 

The  People  ex  rel,  Hoyt  ▼.  The  Suffervisors  of  Kings  County, 
16  Wend.  520,  437 

Authority  of  Supervisors  to  reyiew  Assessment  of  Damages  by 
a  Jury  on  laying  out  Highways  in  Suffolk,  Queens  and  Kings 
Counties;  Mandamus. 

Murray  t.  Graham,  22  Wend.  559.    In  Ch.  6  Paige,  622,        439 

Assessments  for  opening  Streets  when  Vendor  has  bounded  the 
Lots  sold  on  one  of  the  Public  Streets  not  yet  opened  ;  Ju- 
risdiction of  Chancery  to  relie? e  against  Improper  Assess- 
ment where  Party  did  not  oppose  Confirmation. 

The  Mayor  of  Brooklyn  ▼.  Messerole,  26  Wend.  132-142,         441 

Laying  out  Streets  ;  Assessment ;  Jurisdiction  of  Chancery. 

Striker  Y.  KeUy,  2  Denio,  323.    In  S.  Ct.  7  Hill,  9,  442 

Assessments  for  Opening  Streets  in  the  City  of  New  York ; 
Sale  for  Non-Payment ;  Appointment  of  Commissiotters  of 
Estimate,  &c, ;  Passage  of  Resolution  for  Opening  Streets 
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STREETS  AND  HIGHWAYS.— C<w/tfw«rf. 

by  the  Cominon  Coancil  without  recording  Ayes  and  Noee ; 
How  far  Lease  is  Evidenoe  of  the  Regularity  of  the  Sale 
and  the  Previous  Proceedings. 
SURETY. 

Morris  and  Mowatt  v.  Isaac  Clason,  10  J.  R.  524.  In  Ct. 
of  E.  Clason  y.  Morris  4-  Mowatij  10  J.  R.  524.  Opinion 
of  Lansing,  Oh.  10  J.  R.  530-535,  468 

Surety. 

TENANCY  IN  COMMON. 

Cuyler  ▼.  Bradt,  2  C.  C.  E.  326,  4G§ 

Tenancy  in  Common  ;  Notice  to  Vendee  of  Vendor^s  Title  by 
Recital  of  the  Intent  of  the  Purchase  in  Deeds  among  the 
Joint  Purchasers. 
TRUSTS  AND  TRUSTEES. 

Furman  t.  Coe,  I  C.  C.  E.  96,  480 

Liability  of  Trustee  or  Executor  who  has  been  Robbed  of  Trust 

Money. 
Munro  y.  Allaire,  2  C.  C.  E.  183,  480 

Trustee  Purchasing  from  his  cestui  que  trust;  Specific  Per- 
formance. 
Fisher  y.  Field,  10  J.  R.  495,  481 

Assignment  of  Equitable  Interest ;  Declaration  of  Trost. 
LoriUard  v.  Coster,  14  Wend.  255,  399.    In  Ch.  5  Paige,  172, 

234,  483 

Trust  Estate  for  Twelve  Lives,  with  Remainders  Over ;  Per- 
petuity ;  Trust  to  receive  and  pay  over  Rents  and  Profits  un- 
der sec.  55th  of  Statute  of  Trusts. 
Hawley  4*  King  v.  James,  16  Wend.  61, 285.     In  Ch.  5  Paige, 

318, 489,  509 

Trust  Term  to  Trustees  fur  Valid  and  for  Void  Purposes; 
Contingent  Remainders  on  a  Term  for  Years  determinable  on 
the  Sooner  Termination  of  the  Trust ;  Dower  of  Widow  in 
Equitable  Estate ;  Perpetuities ;  Accumulation ;  Vested  and 
Contingent  Remainders ;  Partial  Intestacy. 
Salmon  v.  Stuyvesant,  16  Wend.  Rep.  321,  518 

Devise  to  Trustees  to  make  Partition  of  Real  Estate  of  Testa- 
tor ;  Power  to  Tenants  for  Life  to  Lease  for  63  Years  and 
to  appoint  Estate  among  Children  and  Grand- children  ;  WiU 
Void  in  Part,  how  far  Void  in  Whole  ? 
Hone's  Executors  v.  Van  Schaick,  Aflfirmed  20  Wend.  R.  564. 

In  Ch.  6  Paige,  Ch.  R.  230,  530 

Root  y.  Stuyvesant,  18  Wend.  257,  318.     Opinion  of  the  Chaa- 

cellor,  18  Wend.  243,  4,  5,  6,  522 

Darling  v.  Rogers,  22  Wend.  483,  534 

Power  to  Mortgage  in  an  Assignment  for  Benefit  of  Creditors. 

74 
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TRUSTS  AND  TRUSTEES.— Con/inaerf. 

Ckamplin  t.  Janes^  7  Hill,  245,  546 

Devise  to  Trustees  to  Lease,  Ac,  and  to  Sell  and  Divide  after 

Death  of  Tenant  for  Life,  amon^  her  Children,  and  to  Sell 

and  Invest  in  the  meantime ;  Sale  before  Death  of  Tenant 

for  Life,  with  alleged  Intent  to  Divide,  &c. 
hmer  V.  Gable,  2  Denio,  493,  570.     In  Cb.  10  Paige,  637,        547 
Religious  Corporation ;  Trust  and  Trustee  for  particular  form 

of  Faith  or  Worship. 

» 

USURY. 

Bush  V,  Livingston^  3  C.  C.  E.  66,  550 

Securities  originally  Valid,  Enforced  in  the  Hands  of  an  Usu- 
rious Assignee  for  the  Sum  actually  Advanced  upon  an  Usu- 
rious Agreement, 

Law  V.  Merrills,  6  Wend.  268,  551 

Evidence  of  Usury ;  Judgment  Record. 

Rapelye  v.  Anderson,  4  Hill,  472.     9  Paige,  483,  552 

Usury  on  Sale  of  Bond  and  Mortgage. 

WILL. 

McCartee  v.  The  Orphan  Asylum  Society,  9  Cow.  410,  561. 

Opinion  of  Jones,  Ch.  9  Cow.  440,  561 

Devise  of  Real  Estate  to  Corporation. 

Stewards  Executors  v.  Lispenard  and  others,  26  Wend.  255, 
326,  562 

Capacity  of  imbecile  testatrix  to  make  a  valid  will. 
WAGER. 

Yates  V.  Foots,  12  J.  R.  1.     In  S.  Ct.,  11  J.  R.  23,  564 

WRIT  OF  ERROR. 

In  re  Clason  v.  ShotweU,  12  J.  R.  31.  In  S.  Ct.,  10  J.  R. 
304,  565 

To  what  writ  of  Error  will  lie ;  Forcible  entry  and  detainer. 

Houghton  V.  Starr,  4  Wend.  175,  566 

Dismissal  of  Writ  of  Error. 

The  People,  ex  rel,  Dyckman  v.  The  Trustees  of  Brooklyn,  13 
Wend.  130.    In  S.  Ct.,  11  Wend.  130,  566 

Dismissing  writ  of  Error. 
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Page. 
ABATEMENT,  1 
Plea  in  abatement  of  another  sait  depending,  1 
Discontinuance  of  first  suit  before  notice  of  retainer  re- 
ceived, 1 
ACTION,  9 
Liability  of  overseers  of  highways  for  neglect  to  repair 

bridge,  3 

of  overseers  of  the  poor  for  medical  aid  to  paa- 

per,  2 

ACTION  ON  THE  CASE,  2 

Liability  of  towboat  owner  for  carelessness,  3 

of  engineer  of  canal  commissioners  acting  under 

their  authority,  64 
of  judicial  ofEcers  acting  judicially,  for  their  acts,      208 
ADMIRALTY  JURISDICTION,  4 
Marine  trespass  when  cognizable  in  state  court,  4 
Prize,  capture  by  vessel  fitted  out  in  the  U.  S.,  9 
ADVERS-E  POSSESSION,  10 
Valid  commencement  of,  10 
Plea  of,  in  bar  of  suit  for  partition,  1 1 
Under  fraudulent  deed  does  not  avoid  subsequent  deed  to  bo- 
na fide  purchaser,  13 
Eocroachment  and  acquiescence,  16 
Occupation  of  wild  lands,  17 
Evidence  of,  18 
AGREEMENT,  19 
For  salary  of  minister,  in  case  of  suspension,  19 
For  purchase  of  real  estate  in  -23  shares,  where  all  not  taken 

up,  20 
Nudwn  pactum, 

Sutute  of  frauds,  34 
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AMENDMENT,  183 

Of  declaration  after  rerdicl,  182 

Of  poatea  on  motion  to  set  aside  verdict,  335 

Of  record  in  Court  of  Errors,  392 

APPEAL,  31 
From  what  it  lies,  81 
Dismissal  of  31, 32 
When  points  will  be  heard  on  appeal,  not  made  in  court  be- 
low, 378 
S.  P.,  426 

ARBITRATION,  25 

Jurisdiction  of  Chancery  in  setting  aside  award,  25 

Effect  of  rejecting  legal  and  material  evidence,  27 

Blisconduct  of  arbitrators,  27 

Parol  submission  of  cause  pending,  28 

Umpire,  appointment  of,  by  parol,  29 

Hearing  before,  without  notiee  to  party,  29 
Arbitrators  exceeding  their  powers,  29, 30 
Parol  evidence  to  prove  such  excess,  although  submission 

and  award  both  in  writing,  30 

ASSUMPSIT.  30 
Money  had  and  received,  when  will  lie,  30 
By  officer  for  extra  fees,  31 
For  goods  sold  and  delivered,  when  order  for  is  exceeded,  32 
For  subscription  to  donation  to  college,  33 
By  purchaser  of  lands,  for  money  paid  for  use  of  the  ven- 
dor, who  had  covenanted  to  pay  off  mortgage  on  the  prem- 
ises sold  by  him,  35 
By  sub-contractor  on  canal,  against  contractor  to  recover  a 
sum  awarded  to  latter  by  canal  commissioners,  out  of  le- 
gislative indemnity,  57 

ATTACHMENT  OF  VESSEL,  36 
Bond  under  statute  to  release  vessel;  condition  of;  action 

on,  36 

ATTORNEY  AND  SOLICITOR,  36 

Lien  for  costs,  37 

B. 

BAIL  IN  ERROR,  38 

Justification  of  insolvent  bail  in  Error  by  false  affidavit,  38 

Remedy  for,  by  application  to  commissioner,  38 

BAILMENT,  38 
Liability  of  steamboat  owners  as  common  carriers,  for  acts  of 

master  against  their  orders,  38 
Usage  of  trade  among  common  carriers,  when  evidence :  and 

effect  of,  39, 40 
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BANKING  LAW.— GENERAL  ACT,  4i 

Power  of  Banks  under,  to  issue  drafts,  41 

Bank  liable,  though  signed  by  cashier  alone,  41 

Constitutionality  of  general  banking  law,  43 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  43 

Damages  on  foreign  bills  of  exchange,  43 

Demand  and  notice  of  non-payment,  43 

Laches  in  collection  of  draft,  44 
liability  of  bank  undertaking  to  ooUeet  draft,  for  laches  of 

notary  of  another  bank  in  giving  notice  of  non-acceptance,  46 

Notice  to  endorser,  misdirection  of,  and  misdescription  in,  47 
Demand  and  notice  to  endorser,  sought  to  be  charged  as 

guarantor,  49 
Liability  of  joint  drawer  of  bill,  ngning  his  name,  with  addi- 
tion of  "  surety,"  60 

BOTTOMRY,  846 

Insurance  of  ressel  under  bottomry,  for  more  than  her  value,  346 

C. 

CANAL  APPRAISERS  AND  CANAL  COMMISSIONERS,  61 
Compensation  to  owner  of  land  on  river,  where  his  waterfall 

is  destroyed  for  canal  purposes,  61 
What  powers  canal  commissioners  may  not  delegate  to  engi- 
neers or  agents,  64 
Constitutional  power  of  to  take  private  property  for  canal  pur- 
poses, 65 
Power  of,  under  statute,  to  change  plan  once  adopted,  66 
Authority  of  to  party,  to  raise  his  mill-dam,  for  accommoda- 
tion of  canal,  66 
Damages  consequent  upon  such  raising,  who  responsible  for,  66 
Award  by  canal  commissioners  of  sum  granted  by  legislature 
to  contractors  for  indemnity,  67 
CHAMPERTY  AND  MAINTENANCE,  30 
What  amounts  to,  30 
CHANCERY,  69 

1.  Discovery,  69 

Bill  for  discovery  and  relief;  Demurrer ;  Oath 
to,  and  allegations  of,  69-63 

Bill  of  discovery  to  aid  defence   in  suit  at 

law,  what  should  state,  138 

After  trial  at  law,  but  before  judgment,  84 

2.  Equity.        Rival  equities  of  senior  and  junior  judgment 

creditors,  64 
Assignee  of  bond  and  mortgage  subject  to  equi- 
ties between  mortgagor  and  mortgagee,  65 
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Equitable  aasignment  of  fund  by  covenant  to  pay  oat  of 
proceeds  a  claim,  when  reooTored,  146 

3.  lojanction,  against  waste  by  lessee,  75 

4.  Jarisdiction  and  decree,  75 

Bill  dismissed  for  want  of  jarisdiction,  on 
ground  of  adequate  remedy  at  law,  75 

Decree  on  such  dismissal  that  plaintiff  be 
enjoined  from  litigating  question  anew,  re- 
Tcrsed,  75 

Bill  in  nature  of  judgment  creditor's  bill  for 
taxes,  77 

5.  Judgment,  79 

Bill  for  relief  against,  after  trial  at  law,  79 

Of  discovery  and  for  injunction  against  proceed. 

ing  to  judgment,  84 

For  relief  against  by  surety,  on  ac- 
count of  rejection  of  evidence  at 
the  trial,  85 

Oppressive  sale  under,  when  not  relieved 
against,  85 

6.  Judgment  creditor,  64 

Rival  equities  of  junior  and  senior,  under  cir- 
cumstances of  equitable  jarisdiction,  64 

Bill  by,  against  administratrix  of  one  joint 
debtor,  87 

When  equity  will  relieve  purchaser  of  lands 
against  judgment  creditor  who  sells  lands 
aliened  in  preference  to  those  in  hands  of 
heirs  of  judgment  debtor,  72 

Compensation  to  alienee  in  case  of  sale,  72 

7.  Parties,  323 

To  bill  for  foreclosure  of  mortgage,  purchaser  in 
possession  under  contract,  must  be  made  a 
party,  323 

When  heirs  of  mortgagor,  necessary  parties,    373 

8.  Pleading,  59 

What  bill  for  discovery  and  relief  should 
state,  62 

Denial  of  payment  of  mortgage  by  answer  of 
mortgagee,  brought  in  by  supplemental  bill, 
where  no  proofs  are  taken  against  him,  71 

Proofs  taken  on  original  bill,  no  evidence 
against  the  mortgagee,  71 

Denial  of  the  equity  of  the  bill  in  sworn  an- 
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8wer,  by  setting  up  new  matter  ia  avoid- 
ance ;  effect  of  in  absence  of  proof  to  sus- 
tain it,  89 

9.  Practice,  66 

Exceptions  to  master^s  report,  must  point  oot 
specific  error,  66 

^.  Opening  bids  at  master's  sale,  78 

10.  Purchaser,  378 

Bonafidet  and  without  notice,  no  ground  of  re- 
lief against  prior  bona  fide  mortgagee,  whose 
mortgage  is  recorded  by  mistake  of  county 
clerk  for  $300  instead  of  $3,000,  though  a 
good  ground  of  defence,  378 

Purchaser  taking  deed  of  mortgagee  with  ad- 
vice and  consent  of  mortgagor,  relieved 
against  subsequent  conveyance  to  son  of 
mortgagor,  372 

11.  Set-off,  414 

Jurisdiction  of  Equity  to  decree  set-off  of  judg- 
ments, after  unsuccessful  application  to  court 
of  law,  414 

12.  Specific  performance,  66 

Of  agreement  to  convey  lands  by  quit- 
claim deed,  66 

Agreement  held  to  refer  to  title  of  vendor  at 
the  date  of  the  contract,  and  not  to  that 
afterward  acquired,  66 

Of  parol  contract  for  lands,  when  enforced,    73 

Of  parol  agreement  to  divert  stream  of  wa- 
ter to  mills ;  197 

Payment  of  consideration  money,  possession 
and  improvements,  197 

Parol  agreement  for  purchase  of  lands,  431 

When  it  will  be  enforced  though  terms  not 
specific,  431 

13.  Decree.  92 

When  final  or  interlocutory,  92 

What  appeal  from  brings  up  for  review,         378-425 
CONSTITUTIONAL  LAW,  93 

Constitutionality  of  state  insolvent  laws,  discharging  debtor 

from  contract,  93-101 

Constitutionality  of  grant  of  monopoly  of  steamboat  naviga- 

gation  in  the  waters  of  the  state  of  New  York,  104-114 

Privilege  of  foreign  consul  under  the  constitution  of  the  U. 
S.,  as  to  exemption  from  suits  in  state  courts,  114 
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Power  of  canal  oomnuMioiien  to  take  prirato  property  for 

public  uee,  M 

Of  railroad  company  under  its  act  of  incorporation 
to  take  land  for  railway,  118 

Conetitutionality  of  law  altering  the  charter  of  the  city  of 
New  York,  not  passed  by  a  vote  of  two-thirds  of  the  mem- 
bers elected^  120 
Of  law  providing  for  the  appointment  of  justices  of  the  peace 
in  cities,                                                                             119 
COSTS,  1 
On  discontinuance  before  defendant  has  appeared,                      1 
On  appeal)  where  decree  is  reTorsed,                                       79 
On  reversal  on  writ  of  error,                                                   397 
COVENANT  TO  STAND  SEISED,                                           121 
Deed  of  bargain  and  sale  to  trustee  in  settlement  without  pe- 
cuniary consideration  expressed  in  the  deed,                       121 

D 

DAMAGES,  123 

Rule  of,  on  noto  for  specific  sum,  payable  in  salt,  where  salt 

not  delivered,  123 

DEED, 

Boundaries  and  description  in,  how  far  controlled  by  map, 

survey,  and  practical  locations  or  landmarks,  124 

Deed  by  riparian  owner  of  land,  bounding  land  by  the  river, 

*'  and  along  the  shore,*'  130 

Conveyance  by  husband  and  wife  of  wife's  land,  131 

Acknowledgment  of  deed  by  wife,  131 

DEVISE,  133 

When  for  life,  or  in  fee  without  words  of  limitation,  133 

Construction  of  words,  *'  grand- children,"  134 

When  devise  carries  the  fee  of  lands  charging  devisee  with 

payment  of  legacy,  but  without  words  of  inheritance,  134 

Devise  to  one  for  life,  and  to  her  three  daughters,  their  heirs 

in  fee,  or  to  the  survivors,  their  heirs,  &c.,  whether  vested 

or  contingent,  136 

Codicil,  revocation  in ;  effect  of  republication,  137 

DISCONTINUANCE,  1 

Of  suit  and  commencement  of  new  one,  before  appearance  of 

defendant,  1 

Costs  on,  and  plea  of  another  suit  pending,  1 

DISCOVERY,  138 

To  aid  in  defence  of  suit  at  law,  138 


i^ 
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DIVORCE,  141 

GondoDaUoii ;  evidence  before  master  on  bill  taken  as  con- 
fessed, 141 

DOWER,  146 

Alien  widow^s  right  of,  145 

Of  widow  in  equitable  estate,  500 

E 

ESCAPE,  148 

Volantary  retnrn  of  prisoner,  148 

EVIDENCE,  14 

Of  adverse  possession,  14 

Presomption,  when  should  be  left  to  the  jury,  and  what  in- 
ference they  may  be  authorized  to  draw  in  support  of,  14 
Parol  evidence  of  ground  of  award  by  arbitrators,                   30 
Question  upon  the  evidence  of  intention,  to  be  inferred  from 

aet  of  parties,  when  to  be  left  to  the  jury,  33 

Of  usage  of  trade,  30 

Record  of  recovery  in  ejectment  by  owner  of  equity  of  re- 
demption against  assignee  of  mortgage,  not  conclusive  evi- 
dence against  the  mortgagee,  71 
Parol  evidence  of  contents  of  lost  instrument,                         140 
Parol  evidence  of  the  common  acceptation  of  a  term,             150 
Of  construction  of  a  patent  by  the  parties  themselves,            150 
Judgment  of  creditors  of  deceased  grantor  against  executors 
and  the  application  of  latter  to  surrogate  to  sell  lands  to 
pay  debts,  no  evidence  against  the  heirs,  grantees,  or  devi- 
sees of  the  deceased,                                                            151 
Confessions  of  grantor  or  his  executors  after  the  grant,  are 

not  admissible  to  prejudice  the  rights  of  the  grantee,  151 

Estoppel  of  judgment,  where  not  pleaded,  but  record  offered 
in  evidence,  151 

After  reversal  of  judgment,  parol  evidence  to  prove, 
that  same  question  was  in  controversy,  151 

Of  record  of  former  suit,  when  it  can  or  can  not  be 
pleaded  and  where  conclusive,  if  offered  in  evidence, '     157 
Evidence  of  handwriting  of  deceased  subscribing  witness, 

when  it  is  sufficient  or  otherwise,  155 

What  is  evidence  against  surety,  sued  on  a  bastardy  bond,       150 
Against  sureties  for  husband  convicted  of  abandoning 
his  wife,  &o.,  160 

May  prove  woman  not  his  wife,  160 

Testimony  of  deceased  witness,  left  without  cross-examina- 
tion, upon  adjournment  by  consent,  on  hearing  before  refer- 
ees, 161 
Letter  of  deceased  partner  to  his  firm,  no  evidence  against  a 

75 
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stranger  as  part  ef  the  res  geMith  to  prove  a  tranaaotion  an 
iodividaal  one,  nor  for  any  purpose  in  their  favor,  168 

Parol  evidence  of  actual  courses  and  monuments,  on  survey 
made  before  deed  executed,  not  admissible  in  action  of 
covenant  for  eviction,  1(^8 

Of  sentence  of  foreign  court  of  admiralty,  not  conclusive,  as 
to  neutrality  of  the  assured  ;  on  condemnation  of  property 
as  belligerent,  247 

Parol  evidence  of  representation,  or  promise  of  the  insored 
in  a  fire  policy  as  to  his  future  conduct,  894 

Testimony  of  joint  defendant  discharged  by  justice,  304 

EVICTION,  lea 

Action  on  covenant  of  seisin,  where  eviction  is  from  land  not 
included  in  the  deed,  but  included  in  the  survey,  ^., 
made  before  deed  executed,  163 

EXECUTION,  66 

When  not  to  be  issued  against  surviving  joint  debtor,  in 
judgment  against  two,  66 

Right  of  judgment  creditor  to  redeem  lands  sold  on,  309 

Rent  charge,  whether  may  be  sold  on,  303 

It  can  not  issue  or  be  enforced  without  a  scire  facias  against 
the  survivor,  the  heirs,  and  the  terre  tenants  of  the  de- 
ceased, 66 

If  issued  without,  it  is  void,  and  an  innocent  purchaser  under 
it  will  not  be  protected,  66 

Oppressive  sale  under,  67 

When  equity  will  relieve  purchaser  of  lands  bought  subject 
to  lien  of  judgment,  but  before  execution  issued  against,  and 
sale  under  it,  79 

EXECUTORS  AND  ADMINISTRATORS,  164 

Release  by  two  on  compromise  with  a  debtor  to  testators  es- 
tate without  assent  of  third  and  against  wishes  of  those 
in  interest,  held  good,  164 

Sale  of  bond  and  mortgage  taken  in  the  names  of  three  ex- 
*     ecutors  by  one  alone,  165 

Power  to  executors  to  sell,  execution  of,  400 

P 

t'OREIGN  ASSIGNEE  OF  BANKRUPT,  166 

Title  of,  to  goods  of  bankrupt  brought  to  the  U.  S.,  166 

Injunction  against  bankrupt's  receiving,  selling,  &c.,  granted 

before  judgment,  117 

FRANCHISE,  168 

Q^o  warranto;  toll  of  bridge  not  boilt  according  to  act  of  in- 

corporatian,  168 
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Special  verdict  eetting  forth  irariatient,  but  defectife  in  not 
finding  their  materiality,  168 

Kepleader,  168 

FEAUDULENT  CONVEYANCE,  171 

Fraudulent  preferenoe  by  an  insoWent  debtor  in  aeaigoment 
made  in  contemplation  of  bankruptcy,  171 

Voluntary  conveyance  to  aon  of  grantor,  as  againat  ^areha- 
aer  without  notice,  174 

Voluntary  conveyaace  and  aettlement  of  eatate  by  father 
among  his  children,  reserving  an  annuity,  he  being  liable 
for  one  debt,  but  that  supposed  to  be  well  secured,  175 

Special  verdict  not  finding  facu  but  evidence,  nor  fraudulent 
intent ;  held  that  no  Judgment  could  be  rendered,  and  judg- 
ment in  Supreme  Court  adjudging  it  fraudulent,  reversed,    176 

Where  intent  to  defraud  ia  denied  by  answer  of  grantee,  it 
mast  be  proved ;  the  circumstance  of  the  conveyance 
being  from  a  son  to  his  father,  to  whom  he  is  indebted, 
where  the  intent  is  denied,  does  not  make  the  deed  fraadu* 
lent,  per  #«,  nor  is  it  any  evidence  of  fraud,  177 

FRAUDULENT  POSSESSION  OF  CHATTELS,  178 

When  mortgage  of  chattels  not  fraudulent  for  waat  of  pos- 
session, 170 

Possession  after  sale  when  fraudulent,  179 

FRAUDULENT  REPRESENTATION,  189 

As  to  credit  of  third  person »  189 

W^hen  allegation  of,  sufficient  in  declaration,  189 

FRAUDULENT  TRUST,  183 

Power  of  revocation  in  assignment  for  benefit  of  creditors,     183 

Fraudulent  reservation  for  benefit  of  assignee,  190 

Judgment  confessed  by  assignor  to  assignees,  to  protect  as- 
signed property,  held  also  void,  190 

G 

GRANT,  197 

How  far  water  course  passes  as  incident  to  grant  of  mills,       197 

H 

HABEAS  CORPUS,  909 

Commitment  of  officer  of  the  Court  of  Chanceiy  by  the 

Chancellor, 
Discharge  by  judge  of  Supreme  Court  in  vacation, 
Re-commitment  by  Court  of  Chancery, 

Habeas  corpus  to  Supreme  Court  thereupon, 
Supersedeas  of  writ  of  error  by  Chancellor,  ^te  improvidt 
emanavilf 
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Writ  of  error  on  habeas  eorpoa, 
Writ  of  by  father  to  obtain  cnatody  of  infant  daugh- 
ter in  care  of  mother,  Hiring  separate,  240 
HUSBAND  AND  WIPE,                                                            SI7 
DeliTery  of  marriage  settlement  deed  to  trustee,                    S17 
Separate  estate  of  wife,                                                         S17 
The  power  o?er,  and  hosband's  aceountability  for,  onder  agrae- 

ment,  S17 

Wife*s  separate  estate,  liability  of  for  money  advanced  by 

hnsband  to  her  for  the  benefit  of,  3 

Release  of  debt  by  the  husband,  how  far  operati?e  in  favor 
of  wife  against  husband's  creditors,  834 

I 

INCORPORATED  JOINT  STOCK  COMPANY,  9S& 

Liability  of  subscriber  to  its  stock,  825 

INDIAN  GRANT,  231 

.   Grant  of  land  by  Indian,  and  Indian  oitiaenship,  831 

INPICTMENT,  232 

For  conspiracy,  necessary  to  allege  and  set  forth  the  means 
whieh  conspirators  intended  to  use,  &o.,  232 

For  obtaining  goods  under  false  pretences,  means  of  obtain- 
ing delivery  fraudtdtntly,  where  credit  was  not  so  obtained, 
must  be  set  forth,  834 

For  murder,  "  with  malice  aforethought,'*  and  also  '*  with  a 
premediteted  design  to  effect  the  death  of  the  deceased," 
the  latter  can  not  be  rejected  as  surplusage,  but  express 
malice  must  be  proved,  ^37 

INFANT,  238 

Contract  of,  to  serve  as  militia  substitute,  with  the  father's 
consent,  838 

Sale  of  chattels  by,  he  may  disaffirm,  and  bring  trover  imme- 
diately, 839 

Custody  of  infant  daughter,  where  parents  live  in  voluntary 
separation,  240 

INSURANCE,  MARITIME,  843 

Warranty,  breach  of  in  sailing  for  blockaded  port,  243 

Neutrality  of  subject  of  belligerent  power,  naturalized  in  neu- 
tral country,  813 

Contraband  of  war ;  illicit  trade,  844 

Capture,  restoration  and  abandonment,  while  restoration  un- 
known to  parties,  846 

Insurable  interest  in  vessel  bottomried  for  more  than  its  value,  246 

Sentence  of  ^foreign  court  of  admiralty  on  neutrality  of  the 
assured,  not  conclusive,  847 

Barratry  of  master,  and  obligation  of  the  assured  to  disclose 
circumstances  alleged  to  be  material  to  the  risk,  851 
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Construction  of  policy,  when  may  be  controlled  by  usage,  255 
Abandonment  for  total  technical  loss,  250 
Dedaction  of  one-third  new  for  old,  263 
Seaworthiness,  263 
Laches  of  assured,  270 
When  should  be  left  to  the  jury,  292 
INSURANCE,  FIRE,  292 
Commencement  of  risk,  292 
Assignment  of  policy  to  mortgagee  of  premises  insured,  293 
Subrogation  of  insured  to  rights  of  mortgagee,  on  payment 
of  his  mortgage,  though  mortgagor  had  violated  one  con- 
dition of  his  policy,  293 
Representation  of  msured  by  verbal  promise,  295 
Parol  evidence  of,  not  admissible,  295 
INTEREST,  296 
Rate  of  on  sales  of  goods  in  foreign  country  on  credit  to  agent 

of  debtor,  he  residing  in  New  York,  296 

Lex  loci  contractus^  296 

Act  of  government,  296 


JUDGMENT  CREDITOR,  64 

Equities  between,  64 

Bill  in  nature  of  judgment  creditor's  bill  for  taxes,  77 

Right  of  redemption,  302 

Of  property  sold  on  execution,  302 

Whether  rent  charge  may  be  thus  sold,  302 

JUSTICE'S  JUDGMENT,  304 

When  reversed  by  C.  P.,  on  certiorari,  304 

When  S.  Ct.,  may  reverse,  304 

JURY,  14 

Province  of,  14 

lu  case  of  presumption,  14 

As  to  intent  of  party,  33 
As  to  materiality  of  facts  and  circumstaneea  not  disclosed,  to 

risk  in  policy  of  marine  insurance,  251 

On  question  of  laches  of  the  assured  in  marine  policy,  291 


LANDLORD  AND  TENANT,  306 

Eviction  by  nuisance  and  suspension  of  rent,  306 

Collusive  surrender,  107 

Distress  on  property  of  boarder  in  boarding  house,  107 

LEASE,  308 

Collateral  security  for  rent  afterwards  paid  to  landlord,  308 
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Li&bility  of  Msignee  of  leate,  309 

Co?enant  for  appraisal  and  renewal,  309 

LEGACY,  311 

When  veated  or  contingent,  311 

LEX  LOCI  CONTRACTUS,  896 

How  far  factor  or  agent  of  consignee  is  responsible  for  acts 
of  his  own  government,  e.  g.  an  embargo,  where  oon- 
signee  is  prejudiced  by  such  act,  990 

Every  citisen  deemed  a  party  to  the  laws  of  his  own  gov- 
ernment, 296 
Interest,  when  foreign  allowed ;  when  not,  300 
LIBEL,  313 
Privileged  communication,  »  313 
When  individual  may  maintain  action  for  libel  on  a  class  of 

persons,  315 

What  are  questions  for  the  jury,  316 

What  is  actionable  and  what  is  not,  for  want  of  inducement,    319 
UEN,  320 

Of  factor  advancing  money,  320 

Waiver  of,  321 

LIS  PENDENS, 

When  constructive  notice  to  purchaser  in  possession,  323 

Under  contract  of  sale  and  making  improvements,  such  pur- 
chaser must  be  made  a  party,  323 
LOAN  COMMISSIONERS,  324 
Mortgage  to  and  authority  to  sell,                                             324 
Terms  of  sale  prescribed  by  statute  not  followed,  sale  held 
void,                                                                                        325 

M 

MANDAMUS,  325 

In  what  cases  may  issue  to  inferior  courts  and  magistrates,     368 
MILITARY  BOUNTY  LANDS,  368 

Constructive  notice  to  purchasers  of,  by  deposit  of  convey- 
ance by  soldier,  «368 
MORTGAGE,  370 
Assignee  of,  takes  subject  to  equities,  65 
Redemption  after  sale  by  mortgagee,  under  power  of  sale  in 

the  deed,  65 

Registry  of  mortgages,  37 1 

Tacking  incumbrances,  371 

Representation  of  mortgagor  to  purchaser  without  notice, 

who  took  deed  from  mortgagee,  upon  the  faith  of  it  as 

owner,  372 
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Sabsequent  conveyance  by  mortgagor  to  his  son,  held  frau- 
dulent, 372 

Right  of  redemption  in  trustee,  assignee  of  mortgagor  after 
lapse  of,  372 

Deed  given  as  a  mortgage  but  recorded  as  a  deed,  376 

Assignee  by  having  deed  of  assignment  first  recorded  with 
notice  of  the  object  of  the  first  deed  gains  no  priority,  377 

For  $3000,  recorded  for  $300  ;  bona  fide  purchaser  without 
notice  brings  bill  to  redeem,  378 

Mortgagee  having  lien  on  two  funds,  equity  will  compel  him 
to  resort  first  to  that  which  subsequent  creditor  cannot 
reach,  383 

Merger  of  mortgagor's  equitable  in  the  legal  estate  after- 
ward acquired,  383 

Application  of  payment  to  mortgagee,  when  money  shortly 
afler  returned  by  him  to  the  mortgagor  on  new  loan,  mort- 
gage remaining  unsatisfied,  385 

Parol  evidence  to  prove  deed  a  mortgage,  380 

Tender  of  principal,  intei^st,  and  costs  to  mortgagor,  by 
judgment  creditor  having  right  to  redeem  aAer  foreclo- 
sure, 386 

N 

NEW  TRIAL,  39 

Where  writ  of  error  is  brought,  39 


PARTNERSHIP, 

Misapplication  of  partnership  property  assigned  to  pay  part- 
nership debt,  387 
Admission  of  one  after  dissolution  of  partnership  no  evidence 

against  any  other  member,  389 

Evidence  of  existence  of  partnership,  390 

Execution  of  sealed  power  of  attorney  by,  390 

Release  and  compromise  executed  under,  held  good  by  way 

of  accord  and  satisfaction,  390 

Real  estate  bought  and  held  by  partners,  469  to  472 

PLEADING,  393 

When  defective  declaration  aided  by  verdict,  393 

When  not,  393 

Defective  count,  and  damages  assessed  generally,  393 

When  nol.  prox,  may  be  entered  on,  397 

Inducement  to  traverse,  when  sufficient  replication  to  facts 
in  plea,  394 
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PLEADING.— C(m/mtte<;. 

Notice  of  set-off,  395 
Plea  in  ja8tioe*8  court  of  former  recovery,  390 
Plea  of  act  restraioing  foreign  banking  company  from  keep- 
ing an  office  in  this  state,  398 
Misjoinder  of  coaot,  399 
Assessment  of  damages  on  count  demurred  to  on  general 
▼enire  and  not  tarn  quanta  417 

POWER,  400- 

To  executors  to  sell,  400 

To  tenants  for  life  to  lease  for  sixty-three  years,  518 

To  appoint  estate  among  children  aud  grand-children,  518 

PRIZE,  446 

Capture,  restoration,  and  abandonment,  946 

PUBLIC  RECEIVING  OFFICER,  401 

Liability  for  money  stolen  from  bis  office,  400 

a 

QUO  WARRANTO,                         .  168 

Pleading,  verdict,  and  repleader  upon,  168 

« 

R 

RENT,  405 

Right  of  distress  for,  405 

REPLEVIN,  406 

Amendment  of  verdict  on  issue  of  non  eejnt^  406 

Action  of,  by  receiptor  to  sheriff,  407 


SALE  AND  DELIVERY  OF  GOODS,  408  to  413 

Liens  413 

Stoppage  in  transitu^  413 

When  contract  of  sale  completed,  413 

Whether  delivery  conditional  or  absolute  where  notes  were 

to  be  giveui  413 

Memorandum  of  contract  for,  433 

SET-OFF,  414 

Ofjudgments,  414 

Between  maker  of  note  and  assignee  of  maker,  417 

Of  bond  debt  against  money  counts,  418 

Declaring  specially  in  case  proper  for  general  count  will  not 

deprive  party  of  set-off,  418 

SHERIFF,  419 

Procuring  assent  to  assignment  by  threats,  419 

Taking  unconscientious  advantage  of  situation  of  party,  419 
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SHIPS  AND  FREIGHT,  421 

Joint  owners  of  ship ;  lien  as  between  each  other,  431 

Assumpsit  fox  non-delivery  of  goods  shipped,  425 

Bloekade,  425 

Right  to  freight,  426 

Lien  of  master  on  freight  and  as  against  the  owner,  428 

STATUTE  OF  FRAUDS,  431 

Parol  contract  for  lands,  431 

Parol  evidence  to  sopply  defects  of  written  agreement,  431 

Part  performance  of  agreement,  to  take  oat  of  Statute,  431 

Sale  of  goods  and  chattels  ;  memorandum  of  contents,  433 

STATUTE  OF  LIMITATIONS,  ,  435 

Presumption  of  payment  of  judgment  after  twenty  years,         435 

STREETS  AND  HIGHWAYS,  437 

Authority  of  superyisors  to  revise  assessment  of  damages  by 

a  jury  on  laying  out  highways,  437 

Assessments  for  opening  streets  in  New  York,  439 

Jurisdiction  of  Chancery  to  relieve  against  after  confir- 

matfon,  '     439 

To  relieve  against  collection  of  assessment  in  Brooklyn,        441 
Sale  of  lands  for  non-payment  of  assessments  for  benefit  on  * 

opening  avenue,  443 

Appointment  of  commissioners  of  assessments,  442 

Passage  of  resolution  for  opening,  by  Common  Council,  with- 
out calling  ayes  and  noes^  442 
How  far  lease  of  corporation  is  evidence  of  valid  sale,             442 
Constitutionality  of  law  authorizing  assessments  of  individu- 
als for  benefit,  to  pay  expense  of  public  street  or  highway,    468 
SURETY,  468 
Entitled  to  be  put  in  the  place  of  the  creditor  on  payment  of 
the  debt,  468 


TENANCY  IN  COMMON, 

Patent  to  joint  purchasers,  when  tenancy  in  common,  469 
When  partners  take  and  hold  real  estate  as  partnership  pro- 
perty or  as  tenants  in  common,                                   470  to  479 

TRUSTS  AND  TRUSTEES,  480 

Liability  of,  for  trust  money  of  which  he  has  been  robbed,  480 

Trnetee  purchasing  from  his  cestui  que  trusty  480 

Assignment  of  equitable  interest,  481 

Declaration  of  tmst,  481 

Trusts  under  the  revised  statute  of  trusts,  483 

Trust  estate  for  12  lives,  with  remainder  over,  483 

Perpetuity,  tendency  of  trust  to,  483 

76 
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TRUSTS  AND  TRVSTEES. —Continued. 

Trust,  *'  to  receive  and  pay  over  rents  and  profits,^'  to  cestui 
que  trustf  whether  good  as  trust  or  power,  483 

Trust  term  to  trustees  for  20  years,  for  valid  aod  for  void 
purposes,  500 

Contingent  remainders  on  trust  term  for  years,  determina- 
ble on  the  sooner  termination  of  the  trust,  500 

Dower  of  widow  in  equitable  estate,  500 

Accumulation  by  trustees,  517 

Devise  to  trustees  to  make  partition  of  real  estate  of  testa- 
tor, 518  to  533 

Trusts  in  assignment  to  creditors  to  sell  and  mortgage  real 
estate,  534  to  538 

Statute  of  trusts,  powers  and  estates,  observations  on,  538  to  546 

Devise  to  trustees  to  sell  and  lease,  and  invest,  and  on  death 
of  tenant  for  life,  sell  and  divide,  546 

Trustees  of  religious  corporation,  where  property  given  for 
particular  form  of  faith  or  worship,  547 

u 

USURY,  550 
Securities  originally  valid,  in  hands  of  assignee  upon  usuri- 
ous agreement,  550 
Evidence  of,  551 
On  sale  of  bond  and  mortgage,  552 
Evidence  of  plaintiff,  under  usury  act  of  1837,  553, 4 
When  grantee  of  mortgagor  can  not  set  up  usury,  554 

UNITED  STATES  COURTS,  555 
Jurisdiction  of  to  issue  mandamus  to  compel  removsl  of 

cause  to,  from  state  court,  555 

V 

VERDICT,  149 

What  may  be  rejected  as  surplusage,  in  special  verdict,  149 

Special,  imperfect  and  repleader  awarded,  168 

finding  evidence  as  to  fraudulent  conveyance,  but 

no  conclusion  of  jury  as  to  fraudulent  intent,         175 

Amending  declaration  aAer  yerdict,  183 

poBtea  on  motion  to  set  aside  verdict,  325 

When  defective  declaration  aided  by  Terdict,  393  to  397 

Amending  verdict  for  plaintiff  in  replevin,  on  issue  of  non 

cepitf  406 

Verdict  on  general  venire^  on  count  demurred  to,  and  not  ve- 
nire tarn  quam,  &c.,  417 

w 

WAGER,  564 

On  election,  action  against  stakeholder,  564 
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WASTE, 

^75 

Injanction  against, 

75 

WILL, 

518  to  538 

Valid  in  part  and  void  in  part, 

518  to  538 

NuDcapative  will  mast  be  made  in  extremis, 

557 

Appeal  from  order  for  feigned  issae  to  try  sanity  of  testator 
by  party  whose  interest  had  ceased,  558 

Execution  of  will  of  personal  estate,  before  the  Revised 
Statutes,  550 

Lost  will;  Revocation  of;  evidence  of  situation  of  testator's 
children  in  point  of  property,  560 

Devise  of  real  estate  to  corporation,  by  interposition  of  trus- 
tee, 561 

Competency'of  imbecile  testatrix  to  make  a  valid  will,  562 

WRIT  OF  ERROR,  39 

Will  lie  on  reversal  of  judgment  in  Supreme  Court,  notwith- 
standing award  of  venire  de  novo^  39 

Motion  to  dismiss,  133 

Supersedeas  by  Chancellor  quia  improvide  emanavil,  202 

Motion  to  qaash  because  brought  on  mere  order  of  Supreme 
Court,  294 

May  be  maintained  on  any  final  or  definitive  sentence  or  deci- 
sion of  Supreme  Court,  561 

Dismissed  though  erroneous,  566 

Because  plaintiff  in  error  might  have  obtained  relief  in  the 
court  below  on  motion,  566 

Dismissed  where  brought  on  refusal  of  Supreme  Court  to  is- 
sue peremptory  mandamus  on  motion,  566 

Lies  for  relator  only  after  issue  joined  upon  plea  or  demurrer 
upon  the  coming  in  of  the  return  of  the  alternative  manda- 
mus, 567 


THE   END. 
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